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PREFACE. 


Since  the  publication  of  the  first  edition  of  this  work  in 
1874  nearly  eight  hundred  decisions  have  appeared  upon 
the  topics  of  which  it  treats.  These  decisions  have  been 
embodied  in  the  present  edition,  and,  while  the  plan  and 
structure  of  the  work  remain  unchanged,  siich  additions  to 
or  modifications  of  the  text  have  been  made  as  to  adapt  it 
to  the  existing  state  of  the  law. 

J.  L.  H. 

Chicago,  March,  1884:. 
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LAW    OF    MANDAMUS. 


CHAPTER    I. 

OF    THE    OKIGIN    AND    NATURE    OF    THE    WRIT    OF 

MANDAMUS. 

§  1.  Definition  of  the  writ. 
3.  Its  ancient  origin. 

3.  The  writ  a  prerogative  remedy  in  England. 

4.  Not  a  prerogative  writ  in  the  United  States;  judgment  subject  to 

review. 

5.  The  writ  regarded  as  an  extraordinary  remedy. 

6.  Comparison  of  mandamus  and  injunction. 

7.  Mandamus  not  a  creative  remedy. 

8.  Common-law  rules  still  applicable ;  the  remedy  a  civil  one ;  and  an 

original  proceeding. 

9.  Right  must  be  clearly  established ;  discretion  of  the  courts. 

10.  Conditions  necessary  to  the  exercise  of  the  jurisdiction. 

11.  Mandamus  not  necessarily  conclusive  as  to  the  right  in  controversy. 
13.  Courts  will  not  anticipate  omission  of  duty. 

13.  Demand  and  refusal,  when  necessary. 

14  Mandamus  not  granted  where  it  would  be  fruitless. 

15.  Not  granted  where  other  adequate  legal  remedy  exists. 

16.  Statutory  remedy  a  bar  to  mandamus. 

17.  Other  remedy  must  be  specific. 

18.  Remedy  by  indictment  no  bar  to  mandamus. 

19.  Absence  of  other  remedy  not  always  a  ground  for  mandamus. 

20.  The  jurisdiction  as  affected  by  equitable  remedies. 

21.  Writ  not  granted  where  court  of  equity  has  acquired  jurisdiction. 
33.  Qualification  of  the  rule. 

23.  Injunction,  wjien  a  bar  to  the  relief. 

24.  Distinction   between  ministerial  duties  and  those  resting  in  dis 

cretion,  the  governing  principle. 
(3) 
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25.  Writ  not  granted  for  enforcement  of  contract  rights,  nor  against  uu- 

ofBcial  person. 

26.  Not  granted  where  proceedings  are  tainted  with  fraud;  nor  where 

it  would  encourage  petty  litigation. 

27.  The  jurisdiction  original,  not  appellate. 

28.  The  jurisdiction  revolutionized  hy  legislation  in  England. 
28  a.  English  Supreme  Court  of  Judicature  Act  of  1873. 

29.  What  courts  may  grant  the  writ  in  this  country. 

30.  Statutes  regulating  the  writ,  construction  of. 
30  a.  Legislative  control  over  the  remedy. 

30  J.  Statutes  of  limitation ;  laches  a  bar  to  relief. 
30  c.  Right  of  ti-ial  by  jury. 
30  d.  When  judgment  a  bar. 

§  1.  The  modern  writ  of  mandamus  may  be  de- 
*  4  fined  as  a  command  issiiing  from  a  common-law  court 
of  competent  jurisdiction,  in  the  name  of  the  state  or 
sovereign,  directed  to  some  corporation,  officer,  or  inferior 
court,  requiring  the  performance  of  a  particular  duty  therein 
specified,  which  duty  results  from  the  ofiicial  station  of  the 
party  to  whom  the  writ  is  directed,  or  from  operation  of 
law.i  In  the  specific  relief  which  it  affords,  a  mandamus 
operates  much  in  the  nature  of  a  bill  in  chancery  for  specific 
performance,  the  principal  diiference  being  that  the  latter 
remedy  is  resorted  to  for  the  redress  of  purely  private 
wrongs,  or  the  enforcement  of  contract  rights,  while  the  for- 
mer generally  has  for  its  object  the  performance  of  obliga- 
tions arising  out  of  official  station,  or  specially  imposed  by 
law  upon  the  respondent.  The  object  of  a  mandamus  is  to 
prevent  disorder  from  a  failure  of  justice  and  a  defect  of 
police,  and  it  should  be  granted  in  all  cases  where  the  law 
has  established  no  specific  remedy  and  where  in  justice  there 
should  be  one.  And  the  value  of  the  matter  in  issue,  or  the 
degree  of  its  importance  to  the  public,  should  not  be  too 
scrupulously  weighed.  ^ 

'  See  3  Black.  Com.llO;  Bunklin  as  a  "criminal  process  relative  to 

County  11.  Bistrict  County  Court,  23  civil  rights." 

Mo.  449 ;  Eainey  v.  Aydelette,  4  =  Rex  «.  Barker,  Burr.  1267.  And 

Heisk.  122.    In  State  v.  Bruce,  3  see  3  Black.  Com.  110.    "A  mafida- 

Brev.  264,  mandamus    is    defined  mus,"says  Lord  MANSFiELD,in  Kex 
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§  2.  The  writ  of  mandamus  is  of  very  ancient 
origin,  so  ancient  indeed  that  its  early  history  is  in-  *  5 
volved  in  obscurity,  and  has  been  the  cause  of  much 
curious  research  and  of  many  conflicting  opinions.  It 
seems,  originally,  to  have  been  one  of  that  large  class  of 
writs  or  mandates,  by  which  the  sovereign  of  England  direct- 
ed the  performance  of  any  desired  act  by  his  subjects,  the 
word  '^mandamus"  in  such  writs  or  letters  missive  having 
doubtless  given  rise  to  the  present  name  of  the  writ.  These 
letters  missive  or  mandates,  to  which  the  generic  name  man- 
damus was  applied,  were  in  no  sense  judicial  writs,  being 
merely  commands  issuing  directly  from  the  sovereign  to 
the  subject,  without  the  intervention  of  the  courts,  and  they 
have  now  become  entirely  obsolete.  The  term  mandamus, 
derived  from  these  letters  missive,  seems  gradually  to  have 
been  confined  in  its  application  to  the  judicial  writ  issued  by 
the  kings  bench,  whicli  has  by  a  steady  growth  developed 
into  the  present  writ  of  mandamus.  Its  use  as  a  judicial 
writ  may  be  distinctly  traced  to  the  reigns  of  Edward  1 1  and 
Edward  III,  when  it  was  used  to  correct  an  improper  amotion 
from  a  corporate  franchise.     The  reports,  however,  afford  but 

e.  Barker,  "is  a  prerogative  writ,  to  justice.    The  value  of  the  matter 

the  aid  of  which   the  subject  is  en-  or  the  degree  of  its  importance  to 

titled,upon  a  proper  case  previously  the  public  police  is  not  scrupulously 

shown,   to  the  satisfaction  of  the  weighed.     If  there   be  a  right  and 

court.     The  original  nature   of  the  no  other  specific  remedy  this  should 

writ  and  the  end  for  which  it  was  not  be  denied."     And    in   Rex  t). 

framed,  direct  upon  what  occasions  Askew,Burr.  2186,the  same  eminent 

it  should  be   used.     It  was  intro-  authority  says :  "There  is  no  doubt 

duced  to  prevent  disorder  from   a  that  where  a  party  who  has  a  right, 

failure   of  justice    and   defect    of  has  uo  other  specific,  legal  remedy, 

police.     Therefore   it  ought  to  be  the  court  will  assist  him  by  issuing 

used  upon  all  occasions  where  the  this  prerogative  writ.      *      *     But 

law  has  established  no  specific  rem-  the  court  ought  to  be  satisfied  that 

edy,  and  where  in  justice  and  good  they  have  ground  to  grautamanda- 

government  there  ought  to  be  one.  mus:  it  is  not  a  writ  that  is  to  issue 

Within  the  last  century  it  has  been  of  course,  or  to  be  granted  merely 

liberally  interposed  for  the  benefit  for  asking." 
ofthf  > abject  and   advancement  of 
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few  instances  of  its  application  before  the  latter  part  of  the 
seventeenth  century,  when  it  may  be  said  to  have  been  first 
systematically  used  as  a  corrective  of  official  inaction,  and 
for  the  purpose  of  setting  in  motion  inferior  tribunals  and 
ofiicers.i 

S  3.     Originally  the  writ  of  mandamus  was  purely 

*  6  a  prerogative    writ,   and   to    this    day   it    preserves    in 

England    some    of   its    prerogative    features.      It    was 

called  a  prerogative  writ  from  the  fact  that  it  proceeded  from 

the  king  himself,  in  his  court  of  kings  bench,  superintend- 


'Baggs'  case,  11  Coke,  93,  de- 
cided in  Trinity  Term,  13  Jac.  I, 
has  been  frequently  though  incor- 
rectly cited  as  the  earliest  case  of  a 
mandamns,  at  least  to  muncipal 
corporations.  This  was  a  case  where 
the  writ  was  granted  to  restore  a 
member  of  a  muncipal  corporation 
to  the  enjoyment  of  his  franchise, 
from  which  he  had  been  improperly 
removed,  but  it  is  by  no  means  the 
first  ca3e  in  which  the  jurisdiction 
was  exercised  for  this  purpose.  See 
Middleton's  case,  3  Dyer,  333,  b. 
temp.  16  Eliz.  And  Powys,  J.,  in 
Queen  ».  Heathcote,  10  Mod.  57,  re- 
ferring to  the  assertion  that  Baggs' 
case  was  the  beginning  of  manda- 
mus, says  that  the  writ  is  certainly 
of  much  greater  antiquity. 

In  Dr.  Widdrington's  case,  1  Lev. 
part  I,  33,  13  Car.  II,  the  antiquity 
of  the  writ  is  thus  stated:  "The 
court  was  moved  for  a  mandamus 
to  restore  him  to  a  fellowship  in 
Christ's  College  in  Cambridge, 
which  was  opposed  by  Jones,  be- 
cause the  universities  have  conu- 
sance of  pleas  by  their  charter, 
and  the  colleges  have  their  visitors ; 
and  therefore  no  mandamus  lies. 
But  two  precedents  were  remem- 
bered to  have  been  cited  by  Arthur 


Trevor  in  Dr.  Godland's  case,  of 
mandamus  granted  in  the  like  case, 
the  one  in  the  time  of  Edw.  3,  and 
the  other  in  the  time  of  Edw.  3.  To 
which  Jones  said  thatno  mandamus 
had  been  granted  since  those  till 
within  these  ten  years.  But  Fostjsh, 
Chief  Justice,  said  that  there  was 
one  about  the  end  of  Elizabeth's 
reign,  or  the  beginning  of  King 
James'." 

Still  more  satisfactory  proof  of 
the  early  origin  of  the  jurisdiction 
by  mandamus  is  found  in  Eex  v. 
Askew,  Burr.  3186,  where  Lord 
Mansfield  says :  "In  a  manuscript 
book  of  reports  which  I  have  seen 
the  reporter  cites  (in  reporting  Dr. 
Bonham's  case),  a  mandamus  in  the 
time  of  Edw.  3,  directed  to  the  Uni- 
versity of  Oxford,  commanding 
them  to  restore  a  man  that  was  ban- 
nitus;  which  shows  both  the  anti- 
quity and  extent  of  this  remedy  by 
mandamus." 

For  early  instances  in  which  the 
writ  was  used  to  restore  municipal 
oflicersto  their  corporate  rights  and 
franchises,  see  King  ».  City  of  Can- 
terbury, 1  Lev.  pai-t  I,  119;  Sir 
Thomas  Earle's  case,  Carth.  173; 
Bex  V.  Mayor  of  Oxford,  2  Salk.  438. 
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ing  the  police  and  preserving  tlie  peace  of  the  realm,  and  it 
was  granted  where  one  was  entitled  to  an  office  or  function, 
and  there  was  no  other  remedy,  i  Blackstone  terms  it  a 
"  high  prerogative  writ,  of  a  most  extensive  remedial 
nature," 2  and  it  is  uniformly  referred  to  in  the  earlier  cases 
as  a  prerogative  remedy,  and  is  spoken  of  as  one  of  the 
flowers  of  the  kings  bench.*  In  this  country,  however,  a 
mandamus  can  not  in  any  strict  sense  be  termed  a  preroga- 
tive writ,  and  much  confusion  of  ideas  has  resulted  from  the 
efibrts  of  many  of  the  courts  to  attach  prerogative  features  to 
the  remedy,  as  used  in  the  United  States.  This  confusion 
has  resulted  chiefly  from  a  failure  to  properly  discriminate 
between  the  English  and  American  systems.  Under  the 
English  constitution,,  the  king  is  the  fountain  and 
source  of  justice,  and  where  the  law  did  not  afford  a  *  7 
remedy  by  the  regular  forms  of  proceedings,  the  pre- 
rogative powers  of  the  sovereign  were  invoked  in  aid  of  the 
ordinary  judicial  powers  of  the  courts,  and  the  mandamus 
was  issued  in  the  king's  name,  and  by  the  court  of  kings 
bench  only,  as  paving  a  general  supervisory  power  over  all 
inferior  jurisdictions  and  officers.  Qriginally,  too,  the  king 
sat  in  his  own  court  in  person  and  aided  in  the  adminis- 
tration of  justice,  and  although  he  has  long  since  ceased  to 
sit  there  in  person,  yet  by  a  Action  of  law  he  is  still  so  far 
presumed  to  be  present,  as  to  enable  the  court  to  exercise  its 
prerogative  powers  in  the  name  and  by  the  authority  of  the 
sovereign.  And  the  fact  that  a  mandamus  was  formerly 
allowed  only  in  cases  afl'ecting  the  sovereign,  or  the  interests 
of  the  public  at  large,  lent  additional  weight  to  the  preroga- 
tive theory  of  the  writ.  These  suggestions  are  believed  to 
sufficiently  explain  the  statements  so  frequently  met  in  the 
reports,  that  the  writ  of  mandamus  is  a  prerogative  writ,  issu- 
ing not  of  strict  right,  but  at  the  will  of  the  sovereign  and  as 

1  Per  Mansfield,  C.  J.,  in  King         '  Per  Doderidge,  J.,  in  Awdley 
V.  Earlier,  1  Black.  W.  353.  «.  Joy.  Poph.  176. 

2  3  Black.  Com.  110. 
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an  attribute  of  sovereignty,  i  As  confined  to  the  English  sys- 
tem, and  to  the  jurisdiction  of  the  court  of  kings  bench,  these 
statements  may  be  accepted  as  correct.  But  even  in  that 
country  there  seems  to  be  a  growing  tendency  to  divest  the 
writ  of  its  prerogative  features,  and  to  treat  it  in  the  nature 
of  a  writ  of  right. 

§  4.  In  the  United  States,  from  the  nature  of  our  system 
of  government,  the  writ  has  necessarily  been  stripped  of  its 
prerogative  features.  Indeed,  it  is  difficult  to  perceive  how  a 
mandamus  can  in  any  sense  be  deemed  a  prerogative  writ  in 
this  country,  unless  the  power  of  granting  it  were  confined  to 
one  particular  court  in  each  state,  or  to  a  particular  federal 
court,  whose  general  functions  should  correspond  to  those  of 
the  court  of  kings  bench,  and  which  should  represent  the 
sovereignty  of  the  country  in  the  same  sense  in  which  it  was 
represented  in  England  by  the  kings  bench.  And  the  better 
considered  doctrine  now  is,  that  the  writ  has,  in  the  United 
States,  lost  its  prerogative  aspect,  having  come  to  be 
*  8  regarded  much  in  the  nature  of  an  ordinary  action  be- 
tween the  parties,  and  as  a  writ  of  right  to  the  extent 
to  which  the  party  aggrieved  shows  himself  entitled  to  this 
particular  species  of  relief.  2     In  other  words,  it  is  regarded 

'  Soe  Kendall  ij.TheUniteclStates,  notliing  more  than  an  action  at  law 

12  Pet.  527 ;  Commonwealth  v.  Den-  between  the  parties,  and  is  not  now 

nison,  24  How.  66 ;  Gilman  v.  Bas-  regarded  as  a  prerogative  writ.     It 

sett,' 33  Conn.  298.  undoubtedly  came  into  use  byvir- 

2  Commonwealth  v.  Dennison,  24  tue  of  the  prerogative  power  of  the 
How.  66;  Kendall  i).  The  United  English  crown,  and  was  subject  to 
States,  12  Pet.  527;  Gilman  «.  Bas-  regulations  and  rules  which  have 
sett,  33  Conn.  298 ;  Arberry  s.  Bea-  long  since  been  disused.  But  the 
vers,  6  Tex.  457 ;  State  v.  Commis-  right  to  the  writ  and  the  power  to 
loners  of  JeflFerson  Co.,  11  Kan.  66 ;  issue  it  have  ceased  to  depend  upon 
Haymore  v.  Commissioners  of  Yad-  any  prerogative  power,  and  it  is 
kin,  85  N.  C.  268.  In  Common-  now  regarded  as  an  ordinary  pro- 
wealth  V.  Dennison,  24  How.  66,  cess  in  cases  to  -which  it  is  applica- 
Tawbt,  C.  J.,  referring  to  the  pre-  ble."  So  in  Gilman  v.  Bassett,  33 
rogative  features  of  the  writ,  says:  Conn.  298,  the  court,  BnTLEB,  J., 
"It  is  equally  Tvell-settled,  thrt  a  say:  "Doubtless  the  writ  was  orig- 
mandamus  in  modern  practice  is  inally  a  prerogative  one,  bu' it  has 
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as  in  the  nature  of  an  action  by  the  person  in  whose  favor  tlie 
writ  is  granted,  for  the  enforcement  of  a  right  in  cases  where 
the  law  affords  him  no  other  adeqiiate  means  of  redress.  ^ 
And  a  judgment  in  a  mandamus  proceeding,  as  in  case  of  an 
ordinary  action  at  law,  is  subject  to  review  by  writ  of  error 
or  appeal  upon  like  conditions  as  in  other  cases.  ^ 

§  5.  Under  the  American  system  the  writ  having,  as  we 
have  thus  seen,  been  stripped  of  its  prerogative  features,  it 
has  necessarily  lost  some  of  the  characteristics  which  formerly 
distinguished  it  as  an  extraordinary  writ,  and  has  been  assimi- 
lated to  the  nature  of  an  ordinary  remedy.*  It  is  still, 
however,  regarded  as  an  extraordinary  remedy  in  the 
sense  that  it  is  used  only  in  extraordinary  cases,  and  *  9 
where  the  usual  and  ordinary  modes  of  proceeding  and 
forms  of  remedy  are  powerless  to  afford  redress  to  the  party 
aggrieved,  and  where  without  its  aid  there  would  be  a  failure 
of  justice.*  In  this  sense,  its  character  as  an  extraordinary 
writ    bears   a  striking    resemblance    to    that  of   injunction, 

ceased  to  depend  upon  any  prerog-  as  resting  in  the  discretion  of  the 

ative  power,  and  is  now  regarded  in  court.    People  v.  "Weber,  86  111.  283. 

much  the  same  light  as    ordinary  A  tendency  to  the  prerogative  the- 

process."  ory  is  also  noticeable  in  New  York, 

The  courts  of  Illinois,  however,  where  it  is  held  that,   mandamus 

formerly  adhered  to  the  high  pre-  being  a  prerogative  writ,  the  relator 

rogative  theory  of  the  writ,  denying  must  take  the  benefit  of  it  on  such 

that  it  was  in  any  sense  a  writ  of  terms  as  are  accorded  by  the  sover- 

right,   and  insisting  that  it  issued  eign.     People?).  Board  of  Metropol- 

only  by  virtue  of  prerogative,  or  in  itan  Police,  26  N.  Y.  316. 

the  discretion  of  the  courts.    See  'Arberry  «.  Beavers,  6  Tex.  457. 

School  Inspectors  of  Peoria  v.  The  ^  Hartman  «.  Greenhow,  102  U.  S. 

People,  20  111.  530 ;  People  v.  Hatch,  672. 

33    111.    134,    and    see    opinion  of  'See  Commonwealths. Dennison, 

Beeese,  J.,  p.  140 ;  City  of  Ottawa  34  How.  60. 

V.  .The  People,  48  111.  240.  But  'Commonwealth  v.  Canal  Com- 
under  the  statutes  of  Illinois,  it  is  missioners,  2  Penrose  &  "Watts  (2nd 
now  held  that  the  remedy  is  no  edition),  517.  And  see  Common- 
longer  a  prerogative  one,  being  an  wealth  v.  Commissioners  of  Alle- 
ordinary  action  at  law  in  cases  gheney,  16  S.  &  E.  317;  Common- 
where  it  is  appropriate,  although  wealth  v.  Commissioners  of  Phila- 
the  right  to  relief  is  still  regarded  delphia,  1  "Whart.  1. 
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which  is  the  principal  extraordinary  remedy  of  courts  of 
equity,  and  is  granted  only  when  the  usual  and  accustomed 
modes  of  redress  are  unavailing.  And  it  is  to  be  constantly 
borne  in  mind  in  investigating  the  law  of  mandamus  as  it 
now  prevails  both  in  England  and  the  United  States,  that  by 
treating  the  remedy  as  an  extraordinary  one,  it  is  not  to  be 
imderstood  that  the  writ  is  left  to  the  arbitrary  caprice, of 
every  court  vested  with  tlie  jurisdiction,  or  that  its  use  is  not 
governed  by  rules  as  fixed  and  principles  as  clearly  defined  as 
those  which  regulate  any  branch  of  our  jurisprudence.  On 
the  contrary,  it  is  believed  that  few  branches  of  the  law  have 
been  shaped  into  more  symmetrical  development,  and  few 
legal  remedies  are  administered  upon  more  clearly  defined 
principles,  than  those  which  govern  the  courts  in  administer- 
ing relief  by  the  extraordinary  ■aid  of  mandamus. 

S  6.  A  comparison  of  the  writ  of  mandamus,  as  now 
used  both  in  England  and  America,  with  the  writ  of  injunc- 
tion, discloses  certain  striking  points  of  resemblance  as  well 
as  of  divergence  in  the  two  writs.  Both  are  extraordinary 
remedies,  the  one  the  principal  extraordinary  remedy  of 
courts  of  equity,  the  other  of  courts  of  law,  and  both  are 
granted  only  in  extraordinary  cases,  where  .  otherwise  these 
courts  would  be  powerless  to  administer  relief.  Both,  too, 
are  dependent  to  a  certain  extent  upon  the  exercise  of  a  wise 
judicial  discretion,  and  are  not  grantable  as  of  absolute  right 
in  all  cases.  It  is  only  when  we  come  to  consider  the  object 
and  purpose  of  the  two  writs,  that  the  most  striking  points 
of  divergence  are  presented.  An  injunction  is  essentially  a 
preventive  remedy,  mandamus  a  remedial  one.  The 
*  10  former  is  usually  employed  to  prevent  future  injury,  the 
latter  to  redress  past  grievances.  The  functions  of  an 
injunction  are  to  restrain  motion  and  enforce  inaction,  those 
of  a  mandamus  to  set  in  motion  and  compel  action.  In  this 
sense  an  injunction  may  be  regarded  as  a  conservative  rem- 
edy, mandamus  as  an  active  one.  The  former  preserves  mat- 
ters in  statu  quo,  while  the  very   object  of  the    latter  is  to 
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change  the  status  of  affairs  and  to  substitute  action  for  inac- 
tivity. Tlie  one  is,  therefore,  a  positive  or  remedial  process, 
the  otlier  a  negative  or  preventive  one.i  And  since  manda- 
mus is  in  no  sense  a  preventive  remedy,  it  c4n  not  take  the 
place  of  an  injunction,  and  M'ill  not  be  employed  to  restrain  or 
prevent  an  improper  interference  with  the  rights  of  relators.  ^ 

§  7.  An  important  feature  of  the  writ  of  mandamus  and 
one  which  distinguishes  it  from  many  other  remedial  writs,  is 
.  that  it  is  used  merely  to  compel  action  and  coerce  the  perform- 
ance of  a  pre-existing  duty.  In  no  case  does  it  have  the  effect 
of  creating  any  new  authority,  or  of  conferring  power  which 
did  not  previously  exist,  its  proper  function  being  to  set  in 
motion  and  to  compel  action  with  reference  to  previously  exist- 
ing and  clearly  defined  duties.  It  is  therefore  in  no  sense  a 
creative  remedy,  and  is  only  used  to  compel  persons  to  act 
where  it  is  their  plain  duty  to  act  without  its  agency.*  And 
it  follows,  necessarily,  that  the  writ  will  not  go  to  command 
the  performance  of  an  act  which  would  be  unauthorized  or 
unlawful  in  the  absence  of  the  writ.* 

§  8.  "While  in  this  country  the  writ  has  been  regulated  to 
a  considerable  extent  by  constitutional  and  statutory  enact- 
ments, it  has  lost  but  few  of  its  ancient  remedial  incidents,  and 
is  still  governed  by  common-law  rules  where  such  rules  have 
not  been  abrogated.  Though  in  form  and  name  the  proceed- 
ings partake  somewhat  of  a  criminal  nature,  yet  the  remedj^  is 

'See  further  as  to  the  distinctions  And  see  opinion  of  Breese,  J.,  in 

here  noted,  People  v.  Inspectors  of  People  v.  Hatch,  33  HI.  140;  Lowe 

Siate  Prison,  4  Mich.  187;  Attorney  v.  Phelps,   14  Bush,   642;  Tyler  v. 

General  t).  New  Jersey  R.  &  T.  Co.  Taylor,    29    Grat.  765;    Milliner's 

2  Green  Ch.  186;  Washington  Uni-  Adm'r  v.  Harrison,   32  Grat.  422. 

versify  v.  Green,    1   Md.   Ch.  97;  See  also  People «.  Village  of  Crotty, 

Slierman    v.  Clark,   4    Nev.    138;  93  111.  180. 

Blakemore  v.  Glamorganshire  R.  *  Johnson  v.  Lucas,  11  Humph. 

Co.,  1  Myl.  &  K.  154;  Crawford  v.  306;  Cook  v.  Candee,  53  Ala.  109; 

Carson,  35  Ark.  565.  State  v.  Commissioners,  57  Ala.  240 ; 

'  Legg  «.  Mayor  of  Annapolis,  43  Polk  v.  Winett,  37   Iowa,  34;  State 

Md.  203.  V.  Lewis,  35   N.  J.  L.  377;  State  v. 

'  People  11.  Gilmer,  5  Gilm.   243.  Mayor  of  Newark,  35  N.  J.  L.  390. 
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in  substance  a  civil  one,  having  all  the  qualities  and  attributes 
of  a  civil  actiijn.i  So  much  is  it  regarded  as  an  ordi- 
*  11  nary  civil  action  that  it  is  held  to  fall  within  a  statute 
authorizing  changes  of  venue  in  civil  actions  in  law  or 
equity.  2  And  since  the  proceeding  has  all  the  elements  of  an 
ordinary  action  at  law,  including  parties,  pleadings,  mesne 
and  final  process,  it  is  regarded  as  an  original  proceeding  or 
suit,  rather  thau  the  mere  final  process  in  a  suit,  or  a  mode  of 
obtaining  execution  on  a  judgment.* 

§  9.  The  writ  of  mandamus  being  justly  regarded  as  one 
of  the  highest  writs  known  to  our  system  of  jurisprudence,  it 
only  issues  where  there  is  a  clear  and  specific  legal  right  to  be 
enforced,  or  a  duty  which  ought  to  be  and  can  be  performed, 
and  where  there  is  no  other  specific  and  adequate  legal  rem- 
edy. The  right  which  it  is  sought  to  protect  must  therefore 
be  clearly  established,  and  the  writ  is  never  granted  in  doubt- 
ful cases.*     And  the  person  seeking  the  relief  must  show  a 


'  State  «.  Bailey,  7  Iowa,  390 ;  Judd 
«.  Driver,  1  Kan.  455 ;  State  v.  Gra^ 
cey,  11  Nev.  223.  And  see  McBane 
V.  Tlie  People,  50  111.  503. 

2  City  of  Williamsport  «.  Com- 
monwealtli,  90  Pa.  St.  493. 

3  McBane  ».  The  People,  50  111. 
503.  "The  proceeding  by  manda- 
mus," says  Walker,  J.,  "  has  all 
the  elements  of  a  suit.  It  has  a 
party  plaintiff,  a  party  defendant, 
and  is  to  obtain  a  right  of  which 
the  plaintiff  is  deprived,  and  it  is 
instituted  and  carried  on  in  a  court, 
and  we  are  at  a  loss  to  determine 
what  element  it  lacks  to  be  a  suit. 
It  has  mesne,  and  final  process,  has 
pleadings,  and  issues  of  law  and  of 
fact  are  formed  and  tried  as  in  other 
cases,  and  it  terminates  in  a  judg- 
ment which  is  executed  in  a  mode 
prescribed  by  the  law.  This  being 
so,  It  must  be  held  to  be  an  original 


proceeding,  or  suit,  having  none  of 
the  elements  of  final  process." 

*  State  v.  Supervisors  of  Washing- 
ton, 2  Chand.  350 ;  Free  Press  Asso 
elation  v.  Nichols,  45  Vt.  7 ;  People 
B.  Salomon,  46  111.  419 ;  People 
Mayor  of  Chicago,  51  111.  28 ;  Com- 
missioners  x>.  The  People,  66  111 
389;  Springfield  &  I.  S.  R.  Co.  «, 
County  Clerk,  74111.  27;  People  », 
Trustees  of  Schools,  86  111.  613 
People  It.  Town  of  Oldtown,  88  III 
203 ;  State  v.  New  Haven  &  N.  Co. 
45  Conn.  331;  State  Board  ofEdu. 
cation  v.  West  Point,  50  Miss.  6 
Sabine  i>.  Rounds,  50  Vt.  74;  Cook 
«.  Town  of  Peacham,  50  Vt.  231 
Tyler  e.  Taylor,  29  Grat.  765 ;  Mil- 
liner's  Adm'r«.  Harrison,  32  Grat. 
432;  Townes  v.  Nichols,  73  Me. 
515 ;  Borough  of  Easlon  v.  Lehigh 
Water  Co.  97  Pa.  St.  554;  Peoples. 
Hatch,  83  111.  9;  People  «.  Lieb,  85 
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clear,  legal  right  to  have  the  thing  sought  by  it  done,  and 
done  in  the  manner  and  by  the  person  sought  to  be  coerced. 
The  writ  if  granted  must  also  be  effectual  as  a  remedy,  and  it 
must  be  within  the  power  of  the  respondent  as  well  as  be  his 
duty  to  do  the  act  in  question.*  It  follows  also  from  the 
important  position  which  this  writ  occupies  as  a  remedial 
process,  as  well  as  from  its  nature  as  an  extraordinaiy  rem- 
edy, that  the  exercise  of  the  jurisdiction  rests,  to  a  consider- 
able extent,  in  the  sound  discretion  of  the  court,  subject  always 
to  the  well-settled  principles  which  have  bcea  established  by 
the  courts,  or  fixed  by  legislative  enactment.  ^  Cases  may, 
therefore,  arise  where  the  applicant  for  relief  has  an 
undoubted  legal  right,  for  which  mandamus  is  the  ap-  *  12 
propriate  remedy,  but  where  the  court  may,  in  the 
exercise  of  a  wise,  judicial  discretion,  still  refuse  the  relief. 
Thus,  where  by  granting  the  writ  the  court  would,  in  effect, 
decide  questions  of  grave  importance  concerning  the  official 


111.484;  People  v.  Klokke,  93  111. 
134;  Butler's.  Supervisor^  of  Sagi- 
naw Co.  26  Mich.  22;  People  v.  Au- 
ditor General,  36  Mich.  271 ;  People 
i).  Supervisors  of  Presque  Isle  Co. 
36  Mich.  377.  In  States.  Supervisors 
of  Washington,  2  Chand.  250,  the 
court,  Jackson,  J.,  say :  "  A  writ 
of  mandamus  is  the  highest  judicial 
writ  known  to  our  constitulion  and 
laws,  and  according  to  the  long  ap- 
proved and  well  established  author- 
ities, only  issues  in  cases  where 
theie  is  a  specific  legal  right  to  he 
enforced,  or  wliere  there  is  a  positive 
duty  to  he  and  which  can  he  per- 
formed, and  where  there  is  no  other 
specific'  legal  remedy.  Where  the 
legal  right  is  doubtful,  or  where  the 
performance  of  the  duty  rests  in 
discretion,  a  writ  of  mandamus  can 
not  rightfully  issue." 

.1  People  1}.  Hatch,  83  111.  9;  Peo- 
ple «.   Lieb,  85  111.  484 ;  People  41. 


Klokke,92  111.134. 

2  Commonwealth  v.  Canal  Com- 
missioners, 2  Penrose  &  Watts  (2nd 
edition),  517 ;  Commonwealth  v. 
Commissioners  of  Allegheney,  16 
S.  &  R.  317;  Commonwealth  v. 
Commissioners  of  Philadelphia,  1 
Whart.  1;  People  v.  Hatch,  33  111. 
134;  People  v.  Curyea,  16111.  547; 
People  V.  Illinois  Central  R.  Co.  62 
111.  510 ;  People  «.  Ketchum,  72  111. 
212 ;  People  v.  Forquer,  Breese,  68 ; 
Free  Press  Association  «.  Nichols, 
45  Vt.  7 ;  Belcher  «.  Treat,  61  Me. 
577;  Davis  v.  County  Commission, 
ers,  63  Me.  396 ;  State  v.  Commis- 
sioners of  Phillips  Co.  36  Kan.  419 ; 
Slate  ■B.  Commissioners  of  Anderson 
Co.  38  Kan.  67 ;  People  v.  Common 
Council  of  East  Saginaw,  33  Mich. 
164;  People  v.  Genessee  Circuit 
Judge,  37  Mich.  281;  Sherburne  s. 
Home,  45  Mich.  160;  Lamphere  ». 
Grand  Lodge,  47  Mich.  429. 


14  MASDAMUS.  [PAET  I. 

status  of  parties  not  before  the  court,  and  who  have  had  no 
opportunity  of  being  heard,  it  may  very  properly  refuse  a 
mandamus,  although  the  case  presented  is  in  other  respects  an 
appropriate  case  for  the  exercise  of  the  jurisdiction,  i  So 
if  another  action  is  already  pending  in  which  the  same  ques- 
tions may  be  tried,  the  court  may,  in  its  discretion,  refuse  a 
mandamus,  especially  where  a  determination  of  the  questions 
upon  a  summary  application  for  the  writ  would  affect  the 
rights  of  persons  not  before  the  court  and  who  have  had  no 

opportunity  of  being  heard. «  ISTor  should  the  writ  be 
*  13  granted  to  compel  a  technical  compliance  with  the  strict 

letter  of  the  law,  in  disregard  of  its  real  spirit.*  It  is 
not,  however,  to  be  understood  that  the  discretion  with  which 
the  courts  are  clothed  in  the  exercise  of  this  branch  of  their 


'  People  «.  Forquer,  Breese,  68. 
"If  the  right  had  been  established 
as  a  perfect  legal  right,"  says  Smith, 
J.,  p.  82,  "  and  it  has  been  violated, 
our  laws  must  afibrd  a  remedy. 
But  in  the  case  of  a  mandamus, 
there  are  cases  where  this  may  have 
been  shown,  yet  the  court  will  not 
grant  the  writ.  It  is  certainly  a 
sound  legal  principle,  that  eases 
may  arise  where  the  court  will  not 
grant  a  mandamus,  when  the  grant- 
ing thereof  will,  in  a  collateral  man- 
ner, decide  questions  of  importance 
between  persons  who  are  not  parties 
to  the  proceedings,  and  have  had  no 
notice  and  opportunity  to  interpose 
their  defense ;  or  where  it  will  be 
attended  with  manifest  hardships 
and  diflacuUies.  And  it  has  been 
further  decided  in  the  court  of 
kings  bench,  that  courts  are  not 
bound  to  grant  writs  of  mandamus 
in  all  cases  where  it  may  seem 
proper ;  but  may  exercise  a  discre- 
tionary power,  as  well  in  granting, 
as  refusing,  as  where  the  end  of  it 


is  merely  a  private  right.  See 
Bacon's  Abridgment.  Courts  will 
not  grant  a  mandamus  to  a  person 
to  do  any  act,  where  it  is  doubtful 
whether  he  ought  to  do  it.  The 
real  question  then,  is,  on  this  part 
of  the  ouse,  that  although  it  were 
certain  the  party  applying  had  a 
legal  right,  and  that  it  has  been 
violated,  and  that  the  law  would 
afford  him  a  remedy,  and  which 
remedy  is  conceded  to  be  a  manda- 
mus, whether  it  is  not  such  a  case 
as  would  be  attended  with  manifest 
difficulties  and  great  hardships,  but 
also  involving  in  a  collateral  man- 
ner the  right  of  these  parties  who 
have  no  opportunity  of  defending 
their  interests." 

'^  Oakes  «.  Hill,  8  Pick.  47.  And 
it  is  held  that  mandamus  will  not 
lie  pending  proceedings  in  certior- 
ari as  to  the  subject  matter.  Com- 
missioners of  Highways  v.  The  Peo- 
ple, 99  111.  587. 

^  State  e.  Commissionere  of  Phil- 
lips County,  26  Kan.  419. 
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jurisdiction  is  an  arbitrary  discretion;  but,  on  the  contrary, 
it  is  exercised  under  establislied  rules  of  law  and  in  accordance 
with  well-settled  principles,  i 

§  10.  Since  the  object  of  a  mandamus  is  not  to  supersede^ 
legal  remedies,  but  rather  to  supply  the  want  of  them,  two 
prerequisites  must  exist  to  warrant  a  court  in  granting  this 
extraordinary  remedy:  first,  it  must  appear  that  the  relator 
has  a  clear,  legal  right  to  the  performance  of  a  particular  act 
or  duty  at  the  hands  of  the  respondent;  and,  second,  that  the 
law  affords  no  other  adequate  or  specific  remedy  to  secure  the 
enforcement  of  the  right  and  the  performance  of  the  duty 
which  it  is  sought  to  coerce.*  The  test  to  be  applied,  there- 
fore, in  determining  upon  the  right  to  relief  by  mandamus,  is 
to  inquire  whether  the  party  aggrieved  has  a  clear,  legal  right, 
and  whether  he  has  any  other  adequate  remedy,  since  the 
writ  only  belongs  to  those  who  have  legal  rights  to  enforce, 
who  find  themselves  without  an  appropriate  legal  remedy.' 
In  this  sense  mandamus  may  be  regarded  as  a  dernier  resort, 
to  be  used  when  the  law  affords  no  other  adequate  means  of 
relief.'*  And  whenever  the  conditions  above  noticed  co-exist, 
the  right  to  the  extraordinary  aid  of  a  mandamus  may  be  re- 
garded as,  to  that  extent,  em  debito  justitiw.^  To  warrant 
the  relief,  however,  the  right  whose  enforcement  is  sought 

'  Brooke  v.  'Widclicombe,  39  Md.  seter,  2  Binn,  360 ;  People  ».  Thomp- 

386.    In  Wisconsin  the  somewliat  son,  35  Barb.  78 ;  Tarver  «.  Commis- 

novel  doctrine  has  been   asserted  sioner's  Court,  17  Ala.  527;  King 

that  the  discretion  of  the  covirts  in  v.  "Water  Works  Co.  6  Ad.  &E.  355, 

cases  of  mandamus  is  limited  to  per  Colebidgb,  J.;  People  ®.  Com- 

cases  where  the  relief  is  sought  in  missioners  of  Highways,  88  111.  141 ; 

aid  of  private  rights.    And  where  Cleveland  v.  Board  of  Finance,  39 

the  writ  is  invoked  in  behalf  of  the  N.  J.  L.  629;   Speed  «.  Cocke,  57 

state      as    a     purely     prerogative  A]  a.  209;  Murphy  ii.  State,  59  Ala. 

writ  in    matters  puUici  juris,  the  639. 

courts  have  no  discretion,  and  the  '  People  v.  Thompson,  25  Barb. 

writ  must  go  in  a  proper  case  ex  de-  73 ;   State  v.    Herron,   39  La.  A  n. 

iiio  jtistitiai.      State  v.  Doyle,    40  848. 

Wis.  230.  ♦  People  «.  Head,  25  111.  335. 

2  People  V.  Supervisors  of  Greene,  '  People  v.  Hilliard,  39  111.  418 
13  Barb.  37 ;  Commonwealth  n.  Eos- 
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must  be  a  complete  and  not  merely  an  inchoate  right.  *  And 
the  relator  must  not  only  show  a  clear,  legal  right  to  have 
the  particular  thing  in  question  done,  but  also  the  right  to 
have  it  done  by  the  persons  against  whom  the  writ  is  sought.  ^ 
Nor  will  the  relief  be  granted  against  a  public  otficer  to  pro- 
cure the  performance  of  an  act  which  is  not  imposed  upon 
him  as  a  duty  by  law.*  And  since  the  writ  is  founded  on  a 
suggestion  of  the  relator's  own  right,  it  is  nut  sufficient  to 
show  merely  an  absence  or  want  of  right  on  the  part  of 
*  14  lespondents,  without  showing  the  relator's  title.*  Nor 
will  the  jurisdiction  be  exercised  for  the  purpose  of 
determining  merely -fanciful  questions,  in  which  the  relators 
have  no  personal  or  pecuniary  interest.' 

S  11.  It  is  worthy  of  note  that  proceedings  in  mandamus 
do  not  always  or  necessarily  determine  the  questions  of  ulti- 
mate right  involved,  and  the  writ  is  frequently  granted  wlieu 
it  can  only  determine  one  step  in  the  progress  of  inquiry,  and 
when  it  can  not  finally  settle  or  determine  the  controversy. 
A  familiar  illustration  of  this  may  be  found  in  cases  of  man- 
damus to  canvassers  of  elections,  to  compel  them  to  canvass 
the  votes  cast  and  to  declare  the  return  accordingly,  where  it 
may  still  be  necessary  to  resort  to  proceedings  in  quo  warranto 
to  determine  the  ultimate  questions  of  right  and  to  procure 
admission  to  the  office.* 

§  12.  Mandamus  is  never  granted  in  anticipation  of  a  Sup- 
posed omission  of  duty,  however  strong  the  presumption  may 

'  People  V.  Corporation  of  Brook-  not  inchoate." 

lyn,  1  Wend.  318.    Tlie  court,  Sav-  '  People  v.  Mayor  of  Chicago,  51 

AGE,  C.  J.,  say:    "A  mandamus  is-  111.  38;  People  «.  Village  of  Crotty, 

sues,  in  general,  in  all  cases  where  93  111.  180. 

the  injured  party  has  a  right  to  have  'State  v.  Van  Winkle,  43  N.J. 

anything   done,  and  has  no  other  L.  579. 

specific  means  ofcompelling  its  per-  *  Commonwealth  b.  County  Com. 

formance.     There  must  be  a  right,  missioners,  5  Eawle,  75. 

therefore,  without  any  other   ade-  ^  Peoples.    Masonic  Benevolent 

quate  remedy,  or  a  mandamus  does  Association,  98  111.  635. 

not  issue ;  and  I  incline  to  the  opin-  '  State  v.  County  Judge  of  Mar. 

ion  that  the  right  must  be  complete,  shall,  7  Iowa,  186. 
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be  that  the  persons  whom  it  is  sought  to  coerce  by  the  writ 
will  refuse  to  perform  their  duty  when  the  proper  time  arrives. 
It  is,  therefore,  incumbent  upon  the  relator  to  show  an  actual 
omission  on  the  part  of  the  respondent  to  perform  the  required 
act,  and  since  there  can  be  no  such  omission  before  the  time 
has  arrived  for  the  performance  of  the  duty,  the  writ  will  not 
issue  before  that  time.  In  other  words,  the  relator  must  show 
that  the  respondent  is  actually  in  default  in  the  performance  of 
a  legal  duty  then  due  at  his  hands,  and  no  threats  or  prede- 
termination can  take  the  place  of  such  default  before  the  time 
arrives  when  the  duty  should  be  performed,  nor  does  the  law 
contemplate  such  a  degree  of  diligence  as  the  performance  of 
a  duty  not  yet  due.^ 

§  13.  As  regards  the  necessity  of  a  previous  demand  and 
refusal  to  perform  the  act  which  it  is  sought  to  coerce  by 
mandamus,  the  authorities  are  not  altogether  reconcilable. 
The  better  doctrine,  however,  seems  to  be  that  which  recog- 
nizes a  distinction  between  duties  of  a  public  nature,  or  those 
which  affect  the  public  at  large,  and  duties  of  a  merely 
private  nature,  affecting  only  the  rights  of  individuals.  *  15 
And  while  in  the  latter  class  of  cases,  where  the  person 
aggrieved  claims  the  immediate  and  personal  benefit  of  the 
act  or  duty  whose  performance  is  sought,  demand  and  refusal 
are  held  to  be  necessary  as  a  condition  precedent  to  relief  by 
mandamus,  2  in  the  former  class,  the  duty  being  strictly  of  a 

'  State  V.  Carney,  3  Kan.  88 ;  Com-  have  clearly  manifested   a  deter- 

missioners    of    Public    Schools  v.  mination  to  disregard  their  duty  by 

County  Commissioners,  20  Md.  449.  refusing  to  perform  the  act  in  ques- 

Aud  see  State  ®.  Burbank,  22  La.  tion,  the  court  is  not  obliged  to  wait 

An.  298 ;  State  v.  Dubuclet,  24  La.  until  the  evil  is  done  before  grant- 

Aa.  IG ;  State  v.  Kising,  15  Nev.  164;  ing  relief. 

State  V.  Board  of  County  Commis-  "  Oroville  &  Virginia  R.  Co.  v. 

sioners,  17  Fla.  707.    Bni  see,  am.  Supervisors  of  Plumas,  37  Cal.  354; 

ira,  Mayor  i).  Dure,  59  Ga.  803;  S.  Jefferson  Co.  v.  Arrghi,  51   Miss. 

C.  60  Ga.  457.    And  in  Attorney  667 ;  State  i).  Schaack,  28  Minn.  358. 

General  v.  Boston,  123  Mass.  460,  it  And  see  Lee  County  v.  The  State,  38 

is  held    that    where    the    officers  Ark.  276. 
against  whom  the  writ  is  sought 

2 
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public  nature,  not  affecting  individual  interests,  and  tliere 
being  no  one  specially  empowered  to  demand  its  performance, 
there  is  no  necessity  for  a  literal  demand  and  refusal.  ^  In 
such  cases  the  law  itself  stands  in  lieu  of  a  demand,  and  the 
omission  to  perform  the  required  duty  in  place  of  a  refusal.  ^ 
Eut  in  .cases  where  demand  and  refusal  are  held  necessary,  it 
is  not  sufficient  that  the  demand  be  couched  in  merely  general 
terms,  but  it  should  be  express  and  distinct,  and  should 
clearly  designate  the  precise  thing  which  is  required.  ^  So, 
too,  the  demand  should  be  untrammeled  by  any  conditions 
which  may  make  the  refusal  a  qualified  instead  of  an  absolute 
one.*  And  it  should  ajDpear  either  that  there  has  been  a 
refusal  in  direct  terms,  or  by  such  circumstances  as  clearly 
indicate  an  intention  not  to  do  the  act  required.  ^  And  a 
failure  to  allege  the  refusal  has  been  held  fatal  to  the  appli- 
cation.' But  in  the  case  of  public  officers  who  have  omitted 
to  perform  a  duty  enjoined  upon  them  by  law,  an  unreason- 
able delay  iu  performance  has  been  held  equivalent  to  a  refusal 
and  sufficient  to  justify  granting  the  relief  And  if  the 
record  clearly  discloses  an  intention  upon  the  part  of  respond- 
ents not  to  perform  the  act  required,  it  is  not  necessary  that 
a  demand  should  have  been  made.  8 

§  14.  It  is  a  fundamental  principle  of  the  law  of  manda- 
mus, that  the  writ  will  never  be  granted  in  cases  where,  if 
issued,  it  would  prove  unavailing.  And  whenever  it  is  appa- 
rent to  the  court  that  the  object  sought  is  impossible  of 

'  State  V.  County  .Tudge  of  Mar-  of  Mr.  Justice  Pieid  in  Virginia  v. 

shall,  7  Iowa,  186 ;  State  d.  Bailey,  Rives,  100  U.  S.  313. 
lb. 390;  Commonwealths.  Commis-  ^Chance  ■».  Temple,  1  Iowa,  179. 

sioners  of  Aliag jeny,  37  Pa.  St.  237 ;  *  County   Court   of  Macoupin  v. 

Attorney    General    «.   Boston,   123  The  People,  58  111.  191. 
Mass.  460 ;    Chumasero  v.  Potts,  2         ^  Coit  v.  Elliott,  28  Ark.  204. 
Mont.  243.     And  see  for  a  fuller         'Douglas  u.  Town  of  Chatham, 41 

discussion  of  the  distinction  here  Conn.  211. 
noticed,  Chapter  II,  post.  '  State  v.  Board  of  Finance,  38  N. 

'  State  1}.  County  Judge  of  Mar-  J.  L.  259. 
shall,  7  Iowa,  186.    See  -^Iso  opinion         *  Palmer  v.  Stacy,  44  Iowa,  340. 
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attainment,  either  tiiroiigh  want  of  power  on  the  part  of  the 
persons  against  whom  the  extraordinary  jurisdiction  of  the 
court  is  invoked,  or  for  other  suflScient  causes,  so  that  the 
granting  of  the  writ  must  necessarily  he  fruitless,  the  court 
will  refuse  to  interfere,  i  So  if  it  is  apparent  that  the  writ, 
if  granted,  can  not  be  enforced  by  the  court,  relief  will 
be  withheld,  since  the  courts  are  avei'se  to  exercising  *  16 
their  extraordinary  jurisdiction  in  cases  where  their 
authority  can  not  be  vindicated  by  the  enforcement  of  process.  * 
JSTor  will  mandamus  be  allowed  unless  the  act  or  duty  whose 
enforcement  is  sought  is  legally  possible  at  the  time,  and  it 
is  therefore  a  sufHcient  return  to  an  alternative  mandamus 
that  the  respondent  has  no  power  to  do  the  act  required.  ^ 
And  the  writ  will  not  be  granted  where  there  is  no  necessity 
for  the  relief  and  where  it  would  be  ineffectual  to  aid  the 
parties  aggrieved.*  So  the  relief  will  be  withheld  where  the 
respondent  offers  to  do  the  thing  sought  without  a  manda- 
mus.* But  it  is  important  to  observe,  that  wliile  the  impos- 
sibility of  performing  the  act  sought  by  the  writ  is  ordi- 
narily a  sufficient  objection  to  the  exercise  of  the  jurisdiction, 
yet  it  is  otherwise  where  such  imjoossibility  has  been  caused 
by  the  respondent's  own  act,  and  in  such  case  the  courts  may 

'"Williams   b.   County  Commis-  Peck,  90  111.  150;  State  v.   Comp. 

sioners,  35  Me.  345;  "Woodbury  v.  troller  General,  i  Rich.  N.  S.  185; 

County  Commissioners,  40  Me.  304;  Bmithee  v.  Mosely,  31    Ark.  425; 

People  V.  The  Chicago  &  Alton  R.  O'Hara  v.  Powell,  80  N.  C.  103;  In 

Co.  55  111.  95;  People  v.  Supervi-  re  Bristol  &  N.  S.  K.  Co.  3  Q.  B.  D. 

sors  of  "West;hester,  15  Barb.  GOT ;  10.    See  also  Ex  parte  Du  Bose,  54 

Colonial  Life  Insurance  Co.  ■!).  Su-  Ala.  273;  ^^cp^irie  Sliaudies,  06  Ala. 

pervisors  of  New  York,  24  Barb.  134;  State  «.  Bowden,'l8  Fla.  17; 

Ififi;  People  «.Tremain,  17  How.  Pr.  Slate  «.  City  of  New   Orleans,  34 

143;  State  v.  Trustees  of  "Warren,  1  La.  An.  469. 

&  3  Ohio  (2iid  edition),  300;  Uni-  ^jjassett  v.  School    Directors,  9 

versal  Church  v.  Trustees,  C  Ohio,  La.  An.  513. 

445;  States.  Perrine,  5  "Vroom,  254;  ^gt.^g  b.  Perrine,  5  "V room,  254, 

Bassett  v.  School  Directors,  9  La.  *  Taylor  i'.  McPheters,  111  Mass, 

An.  513 ;  Queen  v.  Norwich  Savings  351. 

Bank,  9  Ad.  &  E.  729 ;  Cristnian  v.  '^  Anon.  Lofft,  148. 
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properly  interfere,  notwithstanding  the  alleged  impossibility 
on  the  part  of  respondent  to  do  the  act  in  question.* 

8  15.  From  the  origin,  nature  and  purpose  of  the  writ,  as 
thus  far  discussed,  it  has  been  shown  to  be  an  extraordinary 
remedy,  applicable  only  in  cases  where  the  usual  and  accus- 
tomed modes  of  procedure  and  forms  of  remedy  are  powerless 
to  afford  relief.  It  follows,  therefore,  from  the  principles 
already  established,  as  well  as  from  the  very  nature  and 
essence  of  the  remedy  itself,  that  the  writ  never  lies  where 
the  party  aggrieved  has  another  adequate  remedy  at  law,  by 
action  or  otherwise,  through  which  he  may  attain  the  same 
result  which  he  seeks  by  mandamus.  This  principle  is  of  the 
highest  importance  in  all  cases  where  it  is  necessary  to  deter- 
mine upon  the  propriety  of  interference  by  mandamus,  and 
the  rule  will  be  found  to  be  firmly  established  as  one  of  the 
fundamental  principles  underlying  the  entire  jurisdiction,  that 
the  existence  of  another  specific,  legal  remedy,  fully  adequate 
to  afford  redress  to  the  party  aggrieved,  presents  a  com- 
*  17  plete  bar  to  relief  by  the  extraordinary  aid  of  a  manda- 
mus. The  rule  has  been  recognized  from  the  earliest 
times,  and  it  has  been  applied  throughout  the  entire  growth 
and  development  of  the  law  of  mandamus.  Indeed,  it  results 
from  the  very  nature  and  origin  of  the  writ,  which  was  intro- 
duced to  supplement  the  existing  jurisdiction  of  the  courts, 
and  to  aflFord  relief  in  extraordinary  cases  where  the  law  pre- 
sented no  adequate  remedy.  The  existence  or  non-existence 
of  an  adequate  and  specific  remedy  at  law  in  the  ordinary 
forms  of  legal  procedure  is,  therefore,  one  or  the  first  ques- 
tions to  be  determined  in  all  applications  for  the  writ  of 
mandamus,  and  whenever  it  is  found  that  such  remedy  exists, 
and  that  it  is  open  to  the  party  aggrieved,  the  courts  uni- 
formly refuse  to  interfere  by  the  exercise  of  their  extraordi- 
nary jurisdiction.  ^ 

'Queen  r.  Birmingham  &  Glou-      524;  "Willuns  v.  Mitchell,  3  Salk. 

cester  R.  Co.  3  Ad.  &  E.  N.  S.  47.  239;    Kex  v.  Bishop  of   Durham, 

^  King  V.  Bank  of  England,  Doug.      Burr.  567 ;  King  ».  Mayor  of  Col. 
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§  16.     "While  the  rule  under  consideration  is  a  com- 
mon-law rule  of  very  ancient  origin,  it  is  not  confined  in  *  18 
its  application  to  cases  where  the  existing  remedy  relied 
on  in  bar  of  the  jurisdiction  by  Inandaraus  is  a  common-law 
remedy,  but  applies  with  equal  force  to  cases  where  a  partic- 


chester,  3  T.  E.  360 ;  Queen  v.  Hull 
&  Selby  R.  Co.  6  Ad.  &  E.  N.  S. 
70 ;  Queen  v.  Derby,  7  Ad.  &  E.  419 ; 
Commonwealth  v.  Kosseter,  3  Binn. 
360;  Boyce  v.  Russell,  3  Cow.  444; 
People  «.  Hawkins,  46  N.  Y.  9; 
State  V.  County  Court  of  Howard, 
39  Mo.  375 ;  State  «.  McAuliflfe,  48 
Mo.  113;  People  v.  Hatch,  33  111. 
134;  People  «.  Salomon,  46  111. 419 ; 
Louisville  &  New  Albany  R.  Co.  «. 
The  State,  25  Ind.  177;  Eogle  v. 
Gregg,  26  Ind.  345 ;  King  William 
Justices  V.  Munday,  2  Leigh,  165 ; 
State  «.  Supervisors  of  Sheboygan, 
39  Wis.  79:  Shelby  v.  Hoflfman,  7 
Ohio  St.  450;  Reading  ».  Common- 
wealth, 11  Pa.  St.  196;  James  v. 
Commissioners  of  Bucks  Co.  13  Pa. 
St.  73;  Heffner  «.  The  Common, 
wealth,  38  Pa.  St.  108;  JSx  parte 
Cheatham,  6  Ark.  437;  Bx  parte 
Williamson,  8  Ark.  434;  Succes- 
sion of  Macarty,  3  La.  An.  979; 
State  «.  Judge  of  Fourth  District 
Court,  8  La.  An.  93;  State  «.  Judge 
of  Sixth  District  Court, .  9  La.  An. 
350 ;  Leland  v.  Rose,  10  La.  An.  415 ; 
State  «.  Judge  of  Sixth  District 
Court,  13  La.  An.  343;  Early  v. 
Mannix,  15  Cal.  149;  People  b. 
Hubbard,  23  Cal.  34;  Peralta  v. 
Adams,  3  Cal.  594 ;  People  v.  Sex- 
ton, 34  Cal.  78;  Byrne  ii.  Harbison, 
l.Mo.  335,  3nd  edition,  160;  State  v. 
Engleman,  45  Mo.  37;  St.  Louis 
County  Court  «.  Sparks,  10  Mo.  118 ; 
Mansfield  v.  Fuller,  50  Mo.  338; 
Ward   V.  County    Court,   lb.    401; 


Commonwealth  «.  Commissioners 
of  Allegheney,  16  S.  &  R.  317 ;  Peo- 
ple 11.  Supervisors  of  Chenango,  11 
N.  T.  563 ;  People  ».  Mayor  of  New 
York,  10  Wend.  393;  Sx  parte 
Lynch,  3  Hill,  45 ;  People  v.  Thomp- 
son, 35  Barb.  73 ;  People  v.  Wood, 
35  Barb.  653 ;  People  v.  Booth,  49 
Barb.  31 ;  State  v.  Gillespie,  9  Neb. 
505;  Ex  parte  Clements,  50  Ala. 
459 ;  Georges  Creek  C.  &  I.  Co.  v. 
County  Commissioners,  59  Md.  355 ; 
State  V.  County  Judge  of  Floyd,  5 
Iowa,  380 ;  Inhabitants  of  Lexing- 
ton V.  Mulliken,  7  Gray,  280. 

Authorities  might  be  multiplied 
Indefinitely  in  support  of  the  prin- 
ciple as  stated  in  the  text,  but  it  is 
believed  that  the  above  will  suflice. 
The  principle  will  be  found  con- 
stantly recurring  throughout  these 
pages,  especially  in  the  chapters 
pertaining  to  Courts,  Public  OfiB- 
cers,  and  Private  and  Municipal 
Corporations.  The  principle  is 
tersely  stated  by  Mr.  Justice 
Yeatbs,  in  Commonwealth  •«.  Ros- 
seter,  3  Binn.  360,  in  these  words: 
"  To  found  an  application  for  a 
mandamus,  the  established  rule  of 
law  is,  that  there  ought  in  all  cases 
to  be  a  specific,  legal  right,  as  well 
as  the  want  of  a  specific,  legal 
remedy.  Courts  of  justice  uni- 
formly refuse  such  applications 
where  the  party  has  another  com- 
plete remedy,  unless,  as  it  is  said 
in  some  cases  the  remedy  be^  ex- 
tremely tedious.    It  is  evident  that 
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ular  or  special  remedy  is  provided  by  statute.  Wherever, 
therefore,  an  express  remedy  is  afforded  by  statute,  plain  and 
specific  in  its  nature,  and  fully  adequate  to  redress  the  griev- 
ance complained  of,  mandamus  will  not  lie.i  And  the  fact 
that  the  person  aggrieved  has,  by  neglecting  to  pursue  his 
statutory  remedy,  placed  himself  in  such  a  position  that  he  can 
no  longer  avail  himself  of  its  benefit,  does  not  remove  the 
case  from  the  application  of  the  rule,  and  constitutes  no 
ground  for  interference  by  mandamus.' 


it  would  he  highly  inconvenieut  to 
try  civil  rights  in  this  mode  of  pro- 
cedure, when  the  parly  may  insti- 
tute a  suit  in  the  ordinary  legal 
course,  and  if  injured,  obtain  a  com- 
plete satisfaction  measured  out  to 
him  by  a  jury,  equivalent  to  a  spe- 
cific relief."  And  in  Shelby  v. 
Hoffman,  7  Ohio  St.  450,  the  court 
use  the  following  language :  "  The 
writ  of  mandamus,  at  common  law, 
was  a  prerogative  writ,  introduced 
to  prevent  discord  from  a  failure  of 
justice,  and  to  be  used  on  occasions 
where  the  law  had  established  no 
specific  remedy.  It  is,  however,  a 
general  rule  at  common  law,  that 
the  writ  of  mandamus  does  not  lie 
unless  the  party  applying  has  no 
other  adequate  legal  remedy." 

'  State  v.  Supervisors  of  Sheboy- 
gan, 39  Wis.  79 ;  King  William  Jus- 
tices V.  Munday,  2  Leigh,  165; 
Louisville  and  New  Albany  R.  Co. 
■V.  The  State,  25  Ind.  177 ;  Fogle  v. 
Gregg,  26  Ind.  345;  Marshall  «. 
Sloan,  35  Iowa,  445 ;  State  v.  Com- 
missioners of  Baltimore  County,  46 
Md.  631 ;  Sx  parte  Mackey,  15  S. 
C.  333. 

^  State  1).  Supervisors  of  Sheboy- 
gan,39Wi3.79.  Thiswas an  action 
by   a  former  county  treasurer   to 


compel  the  board  of  supervisors  to 
audit  and  allow  certain  portions  of 
his  official  accounts  which  they  had 
previously  refused  to  allow.  A  stat- 
utory remedy  existed  by  an  appeal 
from  the  decis'ion  of  the  board  to 
the  circuit  court  of  the  county.  The 
mandamus  was  refused,  the  court. 
Cole  J.,  saying,  p.  85 :  "  Here  was 
a  plain,  adequate  remedy  by  action, 
furnished  the  relator  for  the  correc- 
tion of  the  decision  of  the  board. 
The  statute  in  the  clearest  language 
gave  him  an  appeal  to  the  circuit 
court  from  this  determination  disal- 
lowing those  payments.  This  rem- 
edy the  relator  should  have  adopted, 
instead  of  ajoplying  for  a  mandamus 
to  correct  the  erroneous  decision  of 
the  board.  True,  his  right  to  appeal 
from  the  decision  of  the  board  has 
expired,  but  that  fact  can  make  no 
difference  with  our  determination 
on  this  application.  He  had  a  plain, 
legal  remedy,  but  the  fact  that  he 
has  neglected  to  pursue  it,  and  has 
now  lost  his  right  to  appeal,  consti- 
tutes no  sufficient  ground  for  grant- 
ing a  mandamus.  If  it  did,  then 
the  writ  should  be  granted  in  every 
case,  to  correct  the  erroneous  decis- 
ion of  an  inferior  tribunal,  when 
the  aggrieved  party  bas  failed  to 


CHAP,  I.J        OEIGIN   AND   NATURE   OF  AVEIT.  23 

§  17.  It  is  to  be  borne  in  mind,  however,  in  the 
application  of  the  principle  under  discussion,  that  the  *  19 
existing  legal  remedy  relied  upon  as  a  bar  to  interfer- 
ence by  mandamus,  must  not  only  be  an  adequate  remedy  in 
the  general  sense  of  the  term,  but  it  must  be  specific  and 
appropriate  to  the  particular  circumstances  of  tlae  case.  That 
is,  it  must  be  such  a  remedy  as  affords  relief  upon  the  very 
subject  matter  of  the  controversy,  and  if  it  is  not  adequate 
to  afford,  the  party  aggrieved,  the  particular  right  which  the 
law  accords  him,  mandamus  will  lie,  notwithstanding  the 
existence  of  such  other  remedy.*  And  if  the  existing  remedy 
is  inadequate  to  place  the  injured  party  in  the  position  which 
he  occupied  before  the  injury  or  omission  of  duty  com- 
plained of,  it  is  insufficient  for  the  purposes  of  the  rule  under 
discussion  and  will  not  prevent  the  interposition  of  the  courts 
by  mandamus.*  Thus,  the  existence  of  a  remedy  by  an 
action  on  the  case  against  a  public  officer  for  neglect  of  offi- 
cial duty  does  not  supersede  the  remedy  by  mandamus,  since 
such  an  action  can  only  afford  pecuniary  compensation  and 
can  not  compel  the  performance  of  the  specific  duty  re- 
quired.* So  the  existence  of  a  remedy  by  an  action  for  dam- 
ages for  non-performance  of  the  duty  in  question  will  not  of 
itself  prevent  relief  by  mandamus.*  And  by  a  remedy  at 
law  such  as  will  operate  as  a  bar  to  mandamus  is  understood 
such  a  remedy  as  will  enforce  a  right  or  the  performance  of 
a  duty,  and  unless  it  reaches  the  end  intended  and  actually 
compels  a  performance  of  the  duty  in  question  it  is  not  an 

appeal  fi-om  such  a  decision  within  Barb.  34;   Fremont  «.  Crippen,  10 

the  time  allowed  hy  law.    It  must  Cal.  211;  Babcock  v.  Goodrich,  47 

be  apparent  that  the  writ  of  man-  Cal.  488 ;  State  v.  Wright,  10  Nev, 

damus  has  not  been  awarded  for  167.   See  King  ».  Bank  of  England, 

such  a  purpose,  but  only  where  no  Doug.  524. 

adequate,  specific  remedy  by  action  '  Etheridge  v.  Hall,  7  Port.  47. 

exists."  '  Fremont  v.  Crippen,  10  Cal.  211. 

1  Etheridge  v.  Hall,  7  Port.  47 ;  J»  ■"  Mobile  &  O.  K.  Co.  v.  Wisdom, 

re  Trustees  of  Williamsburgh,    1  5  Heisk.  125, 
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adequate  remedy  witliin  the  meaning  of  the  rule  iinder  dis- 
cussion. ^^ 

§  18.  In  conformity  with  the  principle  discussed  in 
*  20  the  preceding  section,  that  the  remedy  relied  upon  as  a 
bar  to  relief  by  mandamus  must  be  specifically  adapted  to 
the  precise  injury  for  which  redress  is  sought,  it  is  well  estab- 
lished that  the  existence  of  a  remedy  by  indictment  for  the 
omission  of  duty  or  other  grievance  complained  of,  consti- 
tutes no  objection  to  granting  the  extraordinary  aid  of  a  man- 
damus. An  indictment,  at  the  most,  is  merely  punitive,  and 
not  remedial  in  its  nature,  and  can  only  punish  the  neglect 
of  duty,  without  compelling  its  performance.  It  can  not, 
therefore,  take  the  place  or  usurp  the  functions  of  a  manda- 
mus, which  aifords  specific  relief  by  commanding  the  per- 
formance of  the  identical  thing  sought.  * 

§  19.  While,  as  we  have  already  seen,  the  rule  that  man- 
damus does  not  lie  when  the  party  aggrieved  has  another 
adequate  and  specific  remedy  at  law,  is  well  established  and 
universally  recognized,  yet  the  converse  of  the  proposition 

'  Overseers  of  Porter  Township  vent  the  court  from  acting  in  all 

V.  Overseers  of  Jersey  Shore,  83  Pa.  cases  where  an  act  of  parliament  is 

St.  275.  contravened.    Besides,  the  indict- 

2  Queen  v.  Eastern  Counties  R.  Co.  ment  does  not  compel  the  perform- 

10  Ad.  &  E.  531 ;  King  «.  Severn  &  ance,  but  only  punishes  the  neglect 

Wye  E.  Co.  3  Barn.  &  Aid.  644;  of  duty,    though   it  was   thought 

People  D.  Mayor  of  New  York,  10  proper  to  remind  us  that  mandamus 

Wend.  395;  In  re  Trenton  Water  might  do  no  more,  for  that  disobe- 

Power  Co.  Spencer,  659 ;  Fremont  d.  dience  would  only  bring  the  party 

Crippen,  10  Cal.  311.  The  principle  into  ccintempt,  and  expose  them  to 

is  well  stated  by  Lord  Denman  in  attachment,  which  would  but  end 

Queen  ».  Eastern  Counties  R.  Co.  in  individual  suflferiag,  and  leave 

10  Ad.  &  E.  531,  as  follows :    "  It  the  required  act  still  undone.    Yet 

was  urged  that  our  mandamus  to  wearenot  in  the  habit  of  supposing 

compel  obedience  to  an  act  of  par-  that  persons  required  to  obey  the 

liament  implying  a  disobedience  at  queen's    writs    issuing   from    this 

present,  the  prosecutor  may  indict,  court  will  incur  the  penalty  of  con- 

and,  having  that  remedy,  does  not  tempt  for  contumacy,  or  be  advised 

require  the  ext"aordinary  process  of  to  evade  the  known  and  ancient 

mandamus.  This  argument  appears  process  of  the  law." 
to  prove  too  much,  as  it  would  pre- 
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does  not  necessarily  hold  true,  and  the  absence  or  want  of  other 
adequate  and  specific  legal  remedy  is  not,  of  itself,  sufficient 
to  lay  the  foundation  for  interference  by  mandamus.  Indeed, 
there  are  many  cases  where  an  injury  has  been  committed  or  a 
duty  omitted,  for  which  the  law  afibrds  no  redress  in  the  usual 
forms,  and  where  the  courts  have  yet  refused  to  grant 
relief  by  mandamus,  i  But  the  fact  that  the  form  and  *  21 
method  of  proceeding  by  mandamus  in  a  particular 
case  are  such  as  to  prevent  the  judgment  of  the  court  from 
being  revised  by  a  writ  of  error,  while  it  is  a  consideration 
which  ought  to  induce  great  caution  in  assuming  the  exer- 
cise of  the  jurisdiction  by  mandamus,  will  not,  of  itself,  pre- 
vent the  court  from  interfering  in  a  proper  case.^ 

§  30.  The  object  of  a  mandamus  being  to  enforce  specific 
relief,  it  follows  that  it  is  the  inadequacy  rather  than  the 
absence  of  other  legal  remedies,  coupled  with  the  danger  of  a 
failure  of  justice  without  the  aid  of  a  mandamus,  which  must 
usually  determine  the  propriety  of  this  species  of  relief.  ^ 
And  the  existence  of  possible  equitable  remedies  does  not 
affect  the  jurisdiction  of  courts  of  law  by  the  writ  of  man- 
damus, for  while  such  remedies  may  properly  be  taken  into 
consideration  in  determining  the  exercise  of  judicial  discre- 
tion in  allowing  the  writ,  they  do  not  affect  the  question  of 
jurisdiction.*  Indeed,  the  courts  have  gone  still  farther,  and 
have  held  that  by  a  legal  remedy,  such  as  will  bar  relief 
by  mandamus,  is  meant  a  remedy  at  law  as  distinguished 

^Ex  parte   Ostrander,  1  Denio,  on  that  ground;  but  it  is  not  true 

G79 ;  Lewis  «,  Barclay,  33  Cal.  313 ;  tliat  because  a  party  has  no  legal 

^.i^arieNewman,  14"Wal.  153.   In  remedy,  unless  by  this  writ,  that  it 

Bx  parte  Ostrander,  the  court,  Jew-  will  be  granted  for  that  cause." 

ETT,  J.,  say:    "It  is  argued  that  ^Quggn  d. Eastern  Counties R.Co. 

without  the  aid  of  this  writ  the  10  Ad.  &  E.  531. 

party  is  remediless :  that  error  will  'People  s.   State  Treasurer,   24 

not  lie.     That  is  not  a  sufficient  Mich.  4G8. 

ground  in  itself  to  entitle  a  party  to  *  People  ■».   State  Treasurer,   24 

the  writ.    It  is  true  that  when  a  Mich.    468.     And    see    People    s. 

party  has  another  legal  remedy,  a  Mayor  of   New   York,  10  Wend.  < 

mandamus  will  generally  be  refused  395. 
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from  a  remedy  in  equity,  and  that  the  mere  existence  of  an 
equitable  remedy  is  not,  of  itself,  a  conclusive  objection  to 
the  exercise  of  the  jurisdiction,  although  it  may  and  should 
influence  the  court  in  the  exercise  of  its  discretion  in  the  j^ar- 
ticular  case.i 

S  21.  Where,  however,  in  addition  to  the  existence  of 
*  22  a  sufficient  equitable  remedy,  the  parties  have  already 
invoked  the  aid  of  that  remedy  and  have  sought  relief 
in  a  court  of  equity,  a  different  rule  applies.  In  such  cases, 
the  parties  having  invoked  the  jurisdiction  of  a  court  of  equity, 
if  that  court  is  fully  empowered  to  determine  the  controversy 
and  to  aflbrd  ample  relief  to  all  parties  in  interest,  a  court  of 
law  will  refuse  to  lend  its  extraordinary  powers  to  determine 
a  litigation  which  may  be  as  well  concluded  in  the  forum  in 
which  it  was  originally  begun.  And  the  familiar  pritciple 
of  jurisprudence,  that,  as  between  courts  of  co-ordinate 
powers,  the  one  which  first  acquires  jurisdiction  of  a  cause 
and  is  fully  empowered  to  aiford  complete  relief,  shall  be 
allowed  to  retain  jurisdiction  and  determine  the  controversy, 
applies  with  especial  force  in  such  cases.  Tlie  fact,  therefore, 
that  a  court  of  chancery  has  already  acquired  jurisdiction  of 

'  People  V.  Mayor  of  New  York,  ence  the  court  in  the  exercise  of  the 
10  Wend.  395.  And  see  Common-  discretion  which  they  possess,  grant- 
wealth  V.  Commissioners  of  AUe-  i^g  the  writ  under  the  tacts  and 
glieny,  33  Pa.  St.  218.  In  People ».  circumstances  of  the  particular 
Mayor  of  New  York,  Mr.  Justice  case,  but  does  not  affect  its  right  or 
Nelson, for  the  court,  says:  "It  is  jurisdiction.  Nor  does  the  fact 
contended  that  a  mandamus  is  not  th^,!  the  party  is  liable  to  indict- 
the  appropriate  remedy  in  this  case.  ment  and  punishment  for  his  omis- 
The  proposition  is,  I  believe,  uni-  sion  to  do  the  act,  to  comj  el  a 
versally  true,  that  the  writ  of  man-  performance  of  which  this  writ  is 
damns  will  not  lie  in  any  case  sought,  constitute  any  objection  to 
where  another  legal  remedy  exists,  the  granting  of  the  writ.  The  prin- 
and  it  is  used  only  to  prevent  a  ciple  which  seems  to  lie  at  the 
failure  of  justice.  By  legal  remedy  foiindation  of  applications  for  this 
is  meant  a  remedy  at  law,  and  'writ  and  the  use  of  it  is,  that  when- 
Ihough  tlie  party  might  seek  redress  ever  a  legal  right  exists,  the  party  is 
in  chancery,  that,  of  itself,  is  not  a  entitled  to  a  legal  remedy,  and  when 
conclusive  objection  to  the  applica-  all  others  fail  the  aid  of  this  may  be 
tion.    That  may  and  should  inilu-  invoked." 
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tbe  same  subject-matter  which  is  presented  in  the  application 
for  a  mandamus,  and  has  full  power  to  grant  reliefjt  or  to 
compel  the  performance  of  the  thing  sought,  is  a  complete 
bar  to  the  exercise  of  the  jurisdiction  by  mandamus. i  Espe- 
cially is  this  true  where  the  relator  in  the  mandamus  pro- 
ceedings is  also  the  plaintiff  in  equity  and  has  himself  in- 
voked the  ai4  of  that  court.  In  such  case,  having  vol- 
untarily chosen  the  forum  in  which  to  litigate  his  *  23 
rights,  he  is  estopped  by  his  own  conduct  from  after- 
ward seeking  to  transfer  the  controversy  to  another  jurisdic- 
tion.^ 


1  Queen  i).  Pitt,  10  Ad.  &  E.  272; 
People  B.Warfielcl,  20  111.  160;  Peo- 
ple V.  Wiant,  48  111.  268 ;  People  v. 
City  of  Chicago,  53  111.  424;  School 
Inspectors  of  Peoria  ii.  The  People, 
20  111.  530;  Hai'djastle  v.  Maryland 
&  Delaware  R.  Co.  32  Md.  33 ;  King 
■e.  Wheeler,  Lee's  Ca.  tenap.  H.  99. 

'  People  V.  City  of  Chicago,  53  111. 
424 ;  School  Inspectors  of  Peoria  «. 
The  People,  20  111.  530 ;  Hardcastle 
v.  Maryland  &  Delaware  R.  Co.  32 
Md.  33.  People  o.  City  of  Chicago, 
was  an  application  on  the  relation  of 
a  newspaper  company  for  a  writ  of 
mandamus  to  compel  the  common 
council  of  the  City  of  Chicago  to 
designate  the  newspaper  published 
by  said  company  as  the  official 
paper  in  which  the  proceedings  of 
the  council  should  be  published,  in 
conformity  with  a  statute  requiring 
their  publication  in  the  German 
newspaper  having  the  largest  circu- 
lation. It  appeared  in  the  proceed- 
ings that  at  the  tii3a  of  filing  the 
petition  for  the  alternative  man- 
damus, a  bill  in  chancery  was 
already  pending,  in  which  the  rela- 
tors sought  equitable  relief  for  the 
same  grievances.    The  alternative 


writ  was  denied,  the  court  saying, 
p.  437 :  "  It  is  made  to  appear  to 
the  court,  in  this  proceeding,  that  at 
the  time  of  filing  the  petition  of  the 
relators  for  the  alternative  writ  of 
mandamus,  there  was  pending  in 
the  circuit  court  of  Cools  County  a 
suit  in  chancery,  instituted  by  tliese 
relators  against  the  common  council 
of  the  city  of  Chicago,  the  various 
other  city  officers,  and  the  company 
who  publish  the  'Illinois  Vollis 
Zeitung,'  the  German  newspaper 
alleged  to  have  been  designated  by 
the  common  council  to  publish  its 
proceedings.  The  relators  sought, 
by  the  bill  in  that  suit,  and  obtained 
an  injunction,  restraining  the  city 
authorities  and  the  '  Volks  Zeitung ' 
from  executing  the  purpose  for 
which  the  latter  had  been  so  desig- 
nated, and  the  relators,  in  their  bill, 
pray  for  'such  other  relief  as  is 
agreeable  to  equity.'  That  bill  is 
made  an  exhibit  in  the  petition  of 
the  relators,  and  a  copy  Is  filed  there- 
with." 

"  While  there  maybe  grave  doubts 
whether  a  court  of  chancery  would 
talie  jurisdiction  for  the  mere  pur- 
pose of  compelling  the  proper  exe- 
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§  22.  The  rule  as  tlius  stated  is  to  be  accepted  with  the 
*  24  qualification  that  the  proceeding  in  chancery  will  afford 
as  effectual  a  remedy  as  that  by  mandamus.  And  where 
the  court  is  satisfied,  from  the  nature  of  the  questions  involved, 
that  thej'  can  not  be  appropriately  or  finally  determined  in  the 
chancery  proceeding,  and  that  complete  justice  to  all  parties 
can  not  be  had  in  that  suit,  or  that  it  will  be  no  bar  to  a  sub- 
sequent suit  of  the  same  nature  against  the  same  defendants, 
the  pendency  of  the  proceeding  in  equity  will  not  prevent  the 
court  from  exercising  its  jurisdiction  by  mandamus,  since  the 
latter  remedy  affords  more  complete  justice  in  such  a  case  than 
could  otherwise  bo  obtained.* 

§  23.  It  has  already  been  shown  that  mandamus  never  lies 
when  the  writ,  if  granted,  would  prove  inoperative.  And  the 
rule  is  well  established  that  the  writ  will  not  be  granted  to 
compel  the  performance  of  an  act  which  has  been  expressly 
forbidden  by  an  injunction  in  the  same  court  or  in  another 
court  of  competent  jurisdiction,  or  whose  performance  would 
be  in  direct  violation  of  an  existing  injunction,  even  thouo-h 
the  person  seeking  relief  by  mandamus  is  not  a  party  to  the 
injunction  suit.  Courts  will  not  compel  parties  to  perform 
acts  which  would  subject  them  to  punishment,  or  which  would 
put  them  in  conflict  with  the  order  or  writ  of  another  court 

cution  of  the  law  in  question,  on  court  full  jurisdiction  to  adjust  and 

liie  part  of  the  common  council,  yet,  enforce  the  rights  of  all  the  parties 

having  acquired  jurisdiction  for  a  interested   in   this    controversy,  it 

purposeclearly  within  the  province  would  be  improper  for  us,  on  this 

of   a  court    of   chancery,  that    of  application,  to  undertake  to  settle 

awarding    an  injunction.   It   may  the  questions  involved  in  that  suit, 

retain  the  bill  for  the  purpose  of  in  the  mode  desired.   People  sicrc?! 

ascertaining  and  enforcing  all  the  Mitchell   d.  Warfleld,   20  111.  164- 

rights    of    the     parties    properly  School  Inspectors  of  Peoria  v.  The 

involved  in   the  subject-matter  in  People ct ?-4.  Grove,  lb.  531 ;  People 

controversy.     The  writ    of    man-  ex  rel.  Wallace  ®.  Salomon,  46  111. 

damns  is  only  employed  where  the  419 ;    People    ex   rel.   Wheaton    «. 

party  has  a  legal  right  and  has  no  Wiant,  48  111.  264.    The  alternative 

other  remedy.    The  relators,  then,  writ  is  denied." 

having  resorted  to  a  court  of  chan-  »  People  v.  Salomon,  51  111.  55. 
eery  in  such  manner  as  gives  to  that 
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nor  will  the  court,  in  such  cases,  to  which  application  is  made 
for  a  mandamus,  inquire  into  the  propriety  of  the  injunction.  ^ 
And  when  it  appears  by  the  record  that  the  respondent  is 
already  enjoined  in  the  same  court  from  performing  the  act 
sought,  and  that  the  injunction  suit  will  determine  the  ques- 
tion involved,  a  mandamus  will  not  be  granted.*  Where, 
however,  the  court  granting  the  mandamus  has  first  acquired 
jurisdiction  of  the  subject-matter,  it  will  not  permit  its  juris- 
diction to  be  ousted  by  the  subsequent  granting  of  an  injunc- 


'  Ohio  &  Indiana  K.  Co.  ■».  Com- 
missioners of  Wyandot,  7  Oliio  St. 
278;  States.  Kispert,  21  Wis.  387; 
Ex  parte  Fleming,  4  Hill,  581.  And 
see  People  v.  Warfield,  30  111.  160. 
But  see,  contra,  State  v.  Dubuclet, 
26  La.  An.  127.  Oliio  &  Indiana  R. 
Co.  V.  Commissioners  of  Wyandot, 
7  Ohio  St.  278,  was  an  alternative 
writ  of  mandamus  to  compel  the 
county  commissioners  to  subscribe 
to  the  stock  of  relator,  in  conform- 
ity with  a  vote  of  the  electors  of  the 
county.  The  return  of  the  commis- 
sioners alleged  that  a  final  decree 
had  been  rendered'  against  them  in 
a  chancery  suit  instituted  by  cer- 
tain citizens  of  the  county,  in  which 
they  had  beenperpelnally  enjoined 
from  making  the  subscription. 
The  peremptory  mandamus  was  re- 
fused, the  court,  Bkinkisehofp,  J., 


sayma 


*    *    "It  is  true  the 


Ohio  and  Indiana  Railroad  Com- 
pany was  not  a  party  to  the  pro- 
ceeding in  chancery  in  which  the 
decree  of  injunction  was  rendered, 
and  that  decree  does  not,  therefore, 
bind  or  conclude  the  company  by 
any  of  its  findings ;  but  it  does,  nev- 
ertheless have  the  effect,  while  it 
exists  in  full  force,  to  preclude  the 
company  from  having  the  peculiar 
remedy  which  it  now  here  seeks. 


If  we  were  to  award  the  peremp- 
tory writ  of  mandamus,  we  should 
command  the  commissioners  of 
Wyandot  county  to  do  the  very  act 
which,  by  our  decree  of  injunction 
in  full  force,  they  are  forbidden  to 
do.  The  idea  of  such  inconsistency 
is  wholly  inadmissible.  If  the  per- 
emptory writ  of  mandamus  were 
to  issue,  and  the  defendants  failed 
to  obey  it,  they  would  be  liable  to 
process  for  contempt ;  while,  on  the 
other  hand,  if  they  obeyed  it,  they 
would  be  equally  in  contempt  for 
disobedience  to  the  decree  of 
injunction.  Even  where  the  order 
or  decree  of  injunction  is  made  by 
a  court  of  competent  jurisdiction, 
other  than  that  in  which  the  man- 
damus is  sought,  the  latter  will  not 
thus  place  a  party  between  two  fires, 
by  subjecting  him  to  contradictory 
orders.  .£'j:paWe  Fleming,  4  Hill, 
581.  Whether  there  be  any  way  in 
which  the  Ohio  and  Indiana  Rail- 
road Company  can  get  rid  of  the 
decree  of  injunction,  is  a  question 
not  before  us.  As  to  that,  it  is  at 
liberty  to  proceed  as  it  may  be  ad- 
vised ;  but  we  are  clear  that  it  can 
not  be  done  collaterally  in  this  pro. 
ceeding." 
2  People  1).  Hake,  81  111.  510. 
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tion  by  another  court,  restraining  the  respondent  from  doing 
the  act  in  question.  And  in  such  case,  the  court  granting 
the  mandamus  will  exact  obedience  to  its  mandate,  notwith- 
standing the  granting  of  the  injunction. ^ 

§  24.     But  the  most  important  principle  to  be  observed  in 
the  exercise  of  the  jurisdiction  by  mandamus,  and  one 

*  25  which  lies  at  the  very  foundation  of  the  entire  system 

of  rules  and  principles  regulating  the  use  of  this  extra- 
ordinary remedy,  is  that  which  fixes  the  distinction  between 
duties  of  a  peremptory  or  mandatory  nature,  and  those  which 
are  discretionary  in  their  character,  involving  the  exercise  of 
some  degree  of  judgment  on  the  part  of  the  officer  or  body 
against  whom  the  mandamxrs  is  sought.  This  distinction 
may  be  said  to  be  the  key  to  the  extended  system  of  rules  and 
precedents  forming  the  law  of  mandamus,  and  few  cases  of 
applications  for  this  extraordinary  remedy  occur  wliich  are 
not  subjected  to  the  test  of  this  rule.  Stated  in  general  terms, 
the  principle  is  that  mandamus  will  lie  to  compel  the  per- 
formance of  duties  purely  ministerial  in  their  nature,  and  so 
clear  and  specific  that  no  element  of  discretion  is  left  in  their 
performance,  but  that  as  to  all  acts  or  duties  necessarily  call- 
ing for  the  exercise  of  judgment  and  discretion,  on  the  part 
of  the  officer  or  body  at  Avhose  hands  their  performance  is 
required,  mandamus  will  not  lie.  The  application  of  the  rule 
is  universal  and  its  illustrations  are  as  multiform  as  are  ap- 
plications for  the  aid  of  this  extraordinary  remedy.  It  applies 
with  especial  force  to  cases  where  the   aid   of  mandamus  is 

sought  against  inferior  courts  or  judges,  public  officers, 

*  26  municipal   authorities   and  corporate  officers  generally, 

and  in  all  these  cases  it  is  the  determining  princiole  in 
guiding  the  courts  to  a  correct  decision.  And  whenever  such 
officers  or  bodies  are  vested  with  discretionary  power  as  to  the 
performance  of  any  duty  required  at  their  hands,  or  where  in 
reaching  a  given  result  of  official  action  they  are  necessarily 

>  Cumberland  &  Ohio  R.  Co.  v.      10  Bnsli.  564. 
Judge  of  Washington  County  Court, 
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obliged  to  use  some  degree  of  judgment  and  discretion,  while 
mandamus  will  lie  to  set  tliem  in  motion  and  to  compel  action 
upon  the  matters  in  controversy,  it  will  in  no  manner  inter- 
fere with  the  exercise  of  such  discretion,  nor  control  or  dic- 
tate the  judgment  or  decision  which  shall  be  reached.  But 
if,  upon  the  other  hand,  a  clear  and  specific  duty  is  positively 
required  by  law  of  any  officer,  and  the  duty  is  of  a  ministerial 
nature,  involving  no  element  of  discretion  and  no  exercise  of 
official  judgment,  mandamus  is  the  appropriate  remedy  to 
compel  its  performance,  in  the  absence  of  any  other  adequate 
and  specific  means  of  relief,  and  the  jurisdiction  is  liberally 
exercised  in  all  such  cases.  ^ 

§  25.     From  the  nature  of  the  remedy  as  thus  far  dis- 
closed, it  is  obvious  that  it  relates  only  to  the  enforcement  *  27 


'  Humboldt  Co.  r.  County  Com- 
missioners of  Churchill,  6  Nev.  30; 
Ex  parte  Black,  1  Ohio  St.  30;. City 
of  Ottawa  V.  The  People,  48 IlLSW ; 
United  States  v.  Seaman,  17  How. 
325;  United  States  v.  The  Commis- 
sioner, 5  Wal.  563 ;  Secretary  v.  Mc- 
Garrahan,  9  "Wal.  298;  State  v. 
Board  of  Liquidators,  23  La.  An. 
388;  States.  Shaw,  lb.  7.90;  People 
v.  Collins,  19  Wend.  56 ;  People  v. 
Attorney  General,  23  Barb.  114; 
People  V.  Brennan,  39  Barb.  651 ; 
Freeman  i>.  Selectmen  of  New  Ha- 
ven, 34  Conn.  406;  State  B.Robin- 
son, 1  Kan.  188;  Swan  v.  Gray,  44 
Miss.  393;  Peoples.  Adam,  3  Mich. 
437 ;  Howland  d.  Eklredge,  43  N.  Y. 
i51\  Judges  of  Oneida  Common 
Pleas  V.  The  People,  18  Wend.  79 ; 
Ex  parte  Bacon  and  Lyon,  6  Cow. 
393;  Ex  parte  Benson,  7  Cow.  363; 
People  V.  New  York  Common 
Pleas,  19  Wend.  113;  People  t. 
Judges  of  Oneida  Common  Pleas, 
31  Wend.  20 ;  Ex  parte  Davenport 
6  Pet.  661;  U'lited  States   v.  Law- 


rence, 3  Dall.  42;  Ex  parte  Poult- 
ney,  13  Pet.  472;  Posttnaster  Gen- 
eral V.  Trigg,  11  Pet.  173;  Ex  parte 
Many,  14  How.  24;  People  v.  Sex- 
ton, 37  Cal.  533;  Barksdale  v.  Cobb, 
IG  Geo.  13 ;  Ex  parte  Banks,  28  Ala. 
28 ;  King  v.  Justices  of  Cambridge- 
shire, 1  Dow.  &  Ry.  335 ;  Queen  o. 
Harland,  8  Ad.  &  E.  826;  Queen  v. 
Old  Hall,  10  Ad.  &  E.  248 ;  Kendall 
v.  The  United  States,  13  Pet.  524 ; 
Citizen's  Bank  of  Steubenville  v. 
Wright,  6  Ohio  St.  318;  Peoples. 
Collins,  7  Johns.  Rep.  549 ;  State  v. 
Secretary  of  State,  33  Mo.  293 ;  Ex 
parte  Selma  &  Gulf  R.  Co.  46  Ala. 
433. 

Space  will  not  permit  of  further 
citation  of  authorities,  and  the  above 
are  selected  from  among  the  lead- 
ing cases  in  which  the  doctrine  of 
the  text  has  been  recognized  and 
applied.  For  applications  of  the 
principle  to  courts,  public  officers, 
private  corporations  and  municipal 
corporations,  see  the  chapters  on 
those  subjects,  post. 
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oi  duties  incumbent  by  law  upon  the  parson  or  body  against 
whom  the  coercive  power  of  tlie  Courtis  invoked.  It  is  not, 
tlierefore,  an  appropriate  remedy  for  the  enforcement  of  contract 
rights  of  a  private  or  personal  nature,and  obligations  which  rest 
wholly  upon  contract,  and  which  involve  no  question  of  trust 
or  of  official  duty,  can  not  be  enforced  by  mandamus.  A 
contrary  doctrine  would  necessarily  have  the  effect  of  substi- 
tuting the  writ  of  mandamus  in  place  of  a  decree  for  specific 
performance,  and  the  courts  have,  therefore,  steadily  refused 
to  extend  the  jurisdiction  into  the  domain  of  contract  rights.* 
And  since  the  writ  is  not  granted  ex  debito  justitioB  upon  the 
assertion  of  a  right,  if  it  is  apparent  to  the  court  that  the 
rights  of  the  parties  are  dependent  iipon  a  contract  which  is 
then  the  subject  of  proceedings  in  cha,ncery  for  specific  per- 
formance, in  which  the  entire  matter  may  be  determined,  a 
mandamus  will  not  be  granted.  ^  Nor  is  the  remedy  appro- 
priate to  command  the  performance  of  a  duty  at  the  hands  of 
one  who  does  not  occupy  an  official  or  quasi-official  relation, 
and  it  will  therefore  be  refused  against  the  executor  of  the 
estate  of  a  deceased  person.* 

.§  26.  It  is  important  that  a  person  seeking  the  aid  of  a 
mandamus  for  the  enforcement  of  his  rights  should  come  into 
court  with  clean  hands,  and  where  the  proceedings  have  been 
tainted  with  fraud  and  corruption,  the  relief  will  be  denied, 
however  meritorious  the  application  may  be  on  other  grounds.* 
So  if  the  granting  of  the  writ  would  have  the  effect  of 
encouraging  petty  litigation  and  of  delaying  other  and  more 
important  interests,  sufficient  grounds  are  presented  to  justify 
the  court  in  withholding  the  relief. ' 

'  State  B.  Zanesville  Turnpike  Co.  ^  King  o.  AVheeler,  Lee's  Ca.temp. 

16  Obio  St.  308 ;  Benson  v.  Paull,  0  H.  99. 

El.  &  Bl.  373 ;  State  v.  County  Court  ^  gtate  ^.  Tolle,  71  Mo.  645. 

of  Howavd,  39   Mo.  375 ;  Parrott  v.  *  Commonwealth  v.  Henry,  49  Pa. 

City  of  Bridgeport,  44  Conn.  180;  St.  530. 

State  «.  Eepublioan  River  Bridge  ^  People   ®.    Hatch,  88   111.   184, 

Co.  20  Kan.   404;  Bailey  i).  Oviatt,  opinion  of  Walker,  J. 
46  Vt.  G37. 
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§  27.  The  granting  of  the  writ  of  mandamus  is  the  exer- 
cise of  an  original  and  not  of  an  appellate  jxm'sdiction,  the 
writ  itself  being  an  original  process.  Hence  it  follows  that 
in  those  states  where  the  courts  of  last  resort  are  devoid 
of  original  jurisdiction  and  vested  with  only  appellate  *  28 
powers,  such  courts  can  not  exercise  jurisdiction  by  man- 
damus.^ An  exception,  however,  is  recognized  wliere  the 
issuing  of  the  writ  is  necessary  in  aid  of  the  appellate  powers 
of  such  courts,  and  in  such  cases  it  is  not  regarded  as  an  orig- 
inal proceeding,  but  one  instituted  in  aid  of  the  appellate 
jurisdiction  possessed  by  the  courts.^ 

§  28.  In  England,  the  jurisdiction  by  mandamus,  as  we 
have  seen,  was  formerly  exercised  exclusively  by  the  court 
of  kings  bench,  the  writ  being  regarded  as  a  branch  of  the 
king's  prerogative,  and  therefore  granted  only  by  his  own 
court,  in  which  by  legal  fiction  he  was  supposed  always  to  be 
present.  Ey  the  common-law  procedure  act  of  1854,3  how- 
ever, the  law  of  mandamus  and  the  practice  and  procedure  in 
administering  the  relief  were  entirely  revolutionized.  This 
act  extended  the  jurisdiction  to  all  the  superior  courts  in  the 
kingdom,  which  were  authorized  to  grant  the  relief  in  connec- 
tion with  any  civil  action,  save  ejectment  and  replevin,  the 
pleadings,  practice  and  procedure  therein  being  assimilated 
as  closely  as  possible  to  those  prescribed  in  ordinary  civil 
actions  for  the  recovery  of  damages.  The  effect  of  this  sweep- 
ing enactment  has  been  to  place  mandamus  proceedings  upon 
much  the  same  footing  as  ordinary  personal  actions,  and 
although  the  statute  expressly  preserves  the  jurisdiction  of  the 
kings  bench  as  formerly  exercised,  its  necessary  result  would 
seem  to  be  the  almost  total  annihilation  of  the  prerogative 
features  of  the  remedy,  reducing  it  to  a  personal  action  for  the 

•  Howell  V.   Crutchfleld,  Hemp.  '  United  States  v.  Commissioners 

99 ;  Morgan  v.  The  Register,  Har-  of  Dubuque,  Morris,  42. 

din   (2nd  edition),  618;   Daniel  v.  =  17  &  18  Victoria,  Chap.  125.  See 

County   Court  of  Warren,  1  Bilib,  Appendix,  C. 
496. 
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protection  of  individnal  rights. i  But,  although  the  act  enti- 
tles the  pkintiiF  to  demand  a  writ  of  mandamus,  requiring 
the  defendant  to  fulfill  any  duty  in  which  the  plaintiff  is  per- 
sonally interested,  either  together  with  or  separately  from  any 
other  demand  which  may  be  enforced  in  the  action,  the  right 
of  the  plaintiff  to  the  aid  of  a  mandamus  is  regarded  as  a 
substantive  right  in  and  of  itself,  and  not  a  mere  adjunct  to 
the  action  already  begun.  ^  It  is  held,  however,  that 
*  29  the  act  has  not  extended  the  remedy  to  the  enforcement 
of  merely  private  and  personal  contracts,  such  for  exam- 
ple as  an  agreement  between  two  parties  to  execute  a  lease, 
and  as  to  all  such  contracts  the  party  aggrieved  is  still  left  to 
pursue  the  ordinary  legal  remedies.  ^ 

§  28  a.  By  the  English  Supreme  Court  of  Judicature 
Act  of  1873,  the  use  of  the  remedy  was  still  further  enlarged 
and  the  procedure  simplilied.  That  act  provides  that  a 
mandamus  may  be  granted  by  an  interlocutory  order  in  all 
cases  in  which  it  shall  appear  to  the  court  to  be  just  or  con- 
venient that  such  order  should  be  made.  And  the  order  may 
be  made,  either  unconditionally,  or  upon  such  terms  and 
conditions  as  the  court  shall  think  just.* 

§  29.  In  the  United  States,  the  jurisdiction  by  man- 
damus is  usually  exercised  by  the  courts  of  general  com- 
mon-law jurisdiction  throughout  the  different  states.  It 
is  also  exercised  by  the  courts  of  last  resort  in  many  of  the 
states,  sometimes  as  apart  of  their  original  jurisdiction,  fixed 
by  the  organic  law  of  the  state,  and  in  other  cases  only  in 
aid  of  their  appellate  powers.  In  the  federal  courts  the  writ 
is  granted  only  in  aid  of  an  existing  jurisdiction,  and  when 
necessary  to  the  exercise  of  powers  already  conferred  by  law. 
And  while  it  is  doubtless  competent  for  congress  to  confer 
upon  the  circuit  and  district  courts  of  the  United  States  the 

•  See  Appendix,  0.  373. 

"  Potherby  v.  Metropolitan  R.  Co.  «  36  &  37  Victoria,  Cliap.  66,  §  25, 

15  L.  T.  R.  N.  S.  243.  Subdivision  8. 
8  Benson  v.  PauU,  6  El.   &  Bl. 
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power  of  granting  writs  of  mandamus  as  an  original  juris- 
diction, such  power  has  never  yet  been  conferred,  and  these 
courts  are  strictly  limited  in  the  use  of  this  extraordinary 
remedy  to  cases  wher^  it  is  necessary  in  aid  of  a  jurisdiction 
already  acquired.  * 

§  30.  Many  of  the  states  of  this  country  have  regulated 
the  use  of  this  remedy,  to  a  considerable  extent,  by  statute, 
but  the  tendency  of  the  courts  seems  to  be  to  adhere  to  the 
well-established  rules'*of  the  common  law  governing  the  jur- 
isdiction in  all  cases  where  these  rules  are  applicable.  In 
illustration  of  this  tendency,  where  it  is  enacted  by  statute 
that  the  writ  shall  issue  to  "  any  inferior  tribunal,  corpora- 
tion, board,  or  person,  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  a  duty  resulting  *  30 
from  an  office,  or  trust,  or  station;  or  to  compel  the 
admission  of  a  party  to  the  use  or  enjoyment  of  a  right  or 
office  to  which  he  is  entitled,  and  from  which  he  is  unlaw- 
fully precluded  by  such  inferior  tribunal,  officer,  board  or 
person,"  and  it  is  also  provided  by  the  same  statute  that  the 
writ  "shall  be  issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law," 
the  courts  will  construe  the  latter  section  as  a  limitation 
upon'  the  powers  coi^ferred  by  the  former,  and  not  as  an 
enlargement  of  those  powers.  And  the  presumption  will  be 
indulged  in  such  case  that  the  legislature  of  the  state,  in  pre- 
scribing this  statutory  remedy,  had  in  view  the  nature  and 
extent  of  the  remedy  by  mandamus  as  known  at  the  common 
law,  and  as  used  in  other  states  of  the  union.     The  courts 

» fee  Bath  County  v.  Amy,  4  Chi-  March  3,  1873,  it  was  provided  that 

cago  Legal  News,  209,  13  Wal.  244;  the   proper   circuit   court    of   the 

Mclntyre  u.  Wood,  7   Cranch,  504;  United  States  should  have  jurisdic- 

Graham  v.   Norton,  15   Wal.  437 ;  tion  to  hear  and  determine  all  cases 

Marhury  v.  Madison,  1  Cranch,  49 ;  of  mandamus  to  compel  the  Union 

United  States  ®.  Smallwood,  1  Chi-  Pacific  Railway  Company  to  oper- 

cago  Legal  News,  321,  decided  in  ate  its  road  as  required  by  law.    17 

U,  S.  District  Court  for  Louisiana.  Statutes  at  Large,  509. 
But  by  an  act  of  congress  approved 
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will,  therefore,  in  administering  relief  by  mandamus  under 
such  a  statute,  be  governed  by  the  same  conditions  and  lim- 
itations which  prevailed  at  common  law,  and  will  not  issue 
the  writ  in  cases  where  another  adequate  remedy  is  provided 
by  law.i 

§  30  a.  "When  the  legislature  of  a  state  is  invested  by  the 
constitution  with  plenary  legislative  power,  it  may  enact  that 
the  writ  of  mandamus  shall  not  issue  in  a  given  class  of  cases, 
as  to  compel  the  receipt  for  taxes  of  the  bills  of  a  state  bank. 
And  such  legislation  is  held  to  be  constitutional,  notwith- 
standing the  constitution  expressly  confers  upon  the  supreme 
court  of  the  state  original  jurisdiction  in  mandamus.  Nor 
does  the  taking  away  of  the  remedy  in  such  case  impair  the 
obligation  of  the  contract  between  the  state  and  the  holders 
of  the  bills  of  such  state  bank,  the  right  to  a  particular 
remedy  not  being  an  absolute  and  unqualified  right  to  which 
the  citizen  is  entitled.* 

§  30  5.  The  authorities  are  somewhat  conflicting  upon  the 
question  whether  proceedings  in  mandamus  fall  within  the 
statutes  of  limitation  governing  ordinary  actions  against  the 
same  persons,  or  concerning  the  same  rights.  Upon  the  one 
hand,  it  is  held  that  the  statutes  of  limitation  governing  the 
subject-matter  or  right  in  question  apply  to  proceedings  in 
mandamus  to  enforce  such  right.*  Upon  the  other  hand,  it 
is  held  that  the  statutes  of  limitation  governing  ordinary 
actions  do  not  apply  to  a  proceeding  in  mandamus,  since  it  is 
an  extraordinary  remedy,  to  be  employed  only  in  the  absence 
of  other  adequate  and  specific  means  of  relief.*  Where, 
however,  the  relator  has  slept  upon  his  rights  for  an  unrea- 
sonable time,  the  relief  may  be  refused,  ^  especially  when  the 

1  Kimball  v.  Union  Water  Com-      111.435. 

pany,  44  Cal.  173.  *  Cliiun  v.  Trustees,   32  Ohio  St. 

2  State  V.  Gaillard,  11  S.  C.  809.  236 ;  Territory  v.  Potts,  8  Mont.  364; 
8  Auditor  t>.  Halbert,  78  Ky.  577 ;      State  v.  Kirby,  17  S.  C.  563. 

Prescott  V.  Gonser,  34  Iowa,  175 ;  « State  v.  Kirby,  17  S.  C.  568. 

Board  of  Supervisors  v.  Gordon,  82 
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delay  has  been  prejudicial  to  the  rights  of  the  respondent. ^ 
And  in  refusing  relief  because  of  delay,  the  court  may  take 
into  consideration  the  statute  of  limitations  in  analogous 
civil  actions.  ^  But  in  determining  whether  there  has  been 
such  laches  as  to  bar  relief  regard  should  be  had  to  the  cir- 
cumstances of  the  case  and  to  the  nature  of  the  relief  sought,' 
as  well  as  to  the  question  whether  the  rights  of  the  respond- 
ents or  of  other  persons  have,  been  prejudiced  by  such 
delay.* 

S  30  c.  The  right  of  trial  by  jury  in  proceedings  in  man- 
damus is  generally  determined  by  constitutional  or  statutory 
enactments  in  the  different  states.  In  Connecticut,  it  is  held 
that  the  constitutional  provision  for  jury  trials  has  no  appli- 
cation to  proceedings  in  mandamus,  and  that  when  issues  of 
fact  are  raised  by  the  pleadings  they  are  to  be  tried  by  the 
court  without  a  jury.*  And  under  the  civil  practice  act  of 
Montana,  it  is  held  that  a  proceeding  in  mandamus  not  being 
an  ordinary  action  at  common  law,  the  relator  is  not  entitled 
as  a  matter  of  right  to  a  trial  by  jury,  and  that  it  rests  in  the 
sound  discretion  of  the  court  to  award  such  trial.' 

S  30  d.  Where,  upon  a  full  hearing,  an  alternative  writ 
of  mandamus  is  dismissed  upon  the  ground  that  the  relator 
is  not  entitled  to  relief,  the  judgment  of  the  court,  being 
upon  the  merits,  is  a  bar  to  a  subsequent  proceeding  by  man- 
damus to  enforce  the  same  right.  The  appropriate  remedy 
for  the  party  aggrieved  in  such  case  is  by  appeal  and  not  by 
renewing  the  same  application  in  another  court.* 

1  Chinn  d.  Trustees,  32   Ohio  St.  '  People  v.  Common  .Council  of 

336.  Syracuse,  78  N.  Y.  56. 

"Territory  «.  Potts,  3  Mont.  864;  <  Castle  «.  Lawlor,  47  Conn.  340. 

George's  Creek  0.  &  I.  Co.  «.County  '  Chumasero  ».  Potts,  3  Mont.  243. 

Commissioners,  59  Md.  255.  •  State  v.  Hard,  25  Minn.  460. 
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§  31.  The  most  important  branch  of  the  jurisdiction 
by  mandamus  is  that  which  pertains  to  the  writ  as  a  *  32 
remedy  for  the  inaction  or  misconduct  of  public  officers, 
charged  with  the  performance  of  duties  of  a  public  nature, 
and  the  writ  is  most  frequently  granted  to  set  in  motion  such 
officers  and  to  compel  their  action  in  cases  where  they  have 
refused  or  neglected  the  performance  of  their  official  duties. 
In  the  chapters  upon  private  and  municipal  corporations  * 
will  be  found  a  full  discussion  of  the  law  of  mandamus  as 
applicable  to  corporate  officers,  while  in  the  chapter  upon 
courts  the  author  has  endeavored  to  state  fully  and  in  detail 
the  principles  governing  the  relief  when  applied  as  a  correc- 
tive of  inaction  on  the  part  of  judicial  officers.  It  is  pro- 
posed in  the  present  chapter  to  lay  down  the  more  general 
rules  governing  relief  by  mandamus  as  applicable  to  all  pub- 
lic officers,  and  then  to  proceed  with  a  discussion  of  the  law 
of  mandamus  as  affecting  the  title  and  possession  of  the 
office,  with  further  discussion  of  the  principles  governing 
the  use  of  the  writ  as  a  corrective  of  inaction  on  the  part  of 
ministerial,  executive  and  legislative  officers. 

§  32.  It  is  to  be  premised  that  the  jurisdiction  by  man- 
damus over  the  official  acts  of  public  officers,  is  exercised  for 
the  purpose  of  stimulating  rather  than  of  restraining  their 
action.  And  while  officers  who  are  backward  or  dilatory  in 
the  exercise  of  their  functions  may  properly  be  set  in  motion 
by  mandamus,  yet  when  they  are  once  in  motion  and  are 
Droceeding  to  discharge  a  duty  imposed  upon  them  by  law, 
they  are  no  longer  subject  to  the  control  of  the  writ.  ^  With 
this  distinction  kept  in  view,  it  may  be  stated  generally  that 
where  the  law  enjoins  upon  a  public  officer  the  performance 
of  a  specific  act  or  duty,  obedience  to  the  law  may,  in  the 
absence  of  other  adequate  remedy,  be  enforced  by  man- 
damus. ^     It  is  to  be  observed,  however,  that  the  writ  neither 

'  Spp  post.  Chapters  IV  and  V.  An.  332. 

-  Sclipol  Directors  i).  Anderson,  45         '  United  States  D.Commissioners  of 
Pa.  St.  C8i;  State  ».  West,  26  La.      Dubuque,  Morris,  42;  Freeholders 
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creates  nor  confers  power  upon  the  officer  to   wliora   it  is 
directed,  but  merely  commands  the  exercise  of  powers  already 

existing.  It  will  not,  therefore,  lie  to  compel  an  officer 
*  33  to  perform  an  act  which  without  the  mandate  of  the 

court,  it  would  be  unlawful  for  him  to  perform,  i  And 
to  warrant  a  court  in  granting  the  writ  against  a  public  offi- 
cer, such  a  state  of  facts  must  be  presented  as  to  show  that 
the  relator  has  a  clear  right  to  the  performance  of  the  thing 
demanded,  and  that  a  corresponding  duty  rests  upon  tlie 
officer  to  perform  that  particular  thing.  ^  And  where  sub- 
stantial doubt  exists  as  to  the  duty  whose  performance  it  is 
sought  to  coerce,  or  as  to  the  right  or  power  of  the  officer  to 
perform  the  duty,  the  relief  will  be  withheld,  since  the  grant- 
ing of  the  writ  in  such  case  would  render  the  process  of  the 
court  nugatory.  3  So  the  fact  that  there  are  such  difficulties 
in  the  way  of  performing  the  duty  in  question  as  to  render 
the  writ  nugatory,  if  granted,  is  a  sufficient  objection  to  the 
exercise  of  the  jurisdiction.*  Indeed,  the  proposition  is 
clearly  and  indisputably  established,  that  mandamus  will  never 
lie  to  command  the  performance  of  an  act  which  it  is  impos- 
sible for  the  officer  to  petrform.^ 

§  33.  It  is,  of  course,  essential  to  the  granting  of  the  writ 
as  against  public  officers,  that  the  relator  on  whose  applica- 
tion the  relief  is  sought,  should  show  some  personal  interest 
whose  protection  he  seeks  to  enforce.  And  it  may  be  stated 
as  a  general  principle,  that  mandamus  will  not  lie  to  compel 
action  upon  the  part  of  public  officers,  where  it  is  apparent 
that  the  relator  has  no  direct  interest  in  the  action  sousrht  to 
be  coerced,  and  that  no  benefit  can  accrue  to  him  from  its 

^).TownshipofLace.y,42N.J.L.536;  Grat.  765;  State  b.  Grubb,  85  Ind. 

State  11.  Runyon,  43  N.  J.  L.  568.  213 ;  State  v.  Taylor,  59  Md.  338. 

'Johnson   v.    Lucas,  11  Humph.  'Williams  •».  Smith,   6  Cal.  91; 

306;  United  States  «.  County  of  People  d.  Foi-quer,  Breese,  68. 
Clark,  95  U.  S.  769 ;  United  States  v.  ^  State  «.  Lehre,  7  Rich.  234. 
Lahette  County,  2  McCiaiy,  25.  ^Aclierman  d.  Desha  County,  27 

2  Houston  etc.  R.  Co. «.  Randolph,  Ark.  457. 
24  Tex.  317;  Tyler  «.  Taylor,  39 
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performance.'  To  avithorize  the  relief,  therefore,  it  must 
clearly  appear  that  there  is  a  specific  ministerial  duty,  in  the 
performance  of  which  the  applicant  for  relief  is  directly 
interested.  And  the  writ  will  not  be  granted  merely  for  the 
purpose  of  defining  the  powers  and  duties  of  public  officers, 
independently  of  any  direct  personal  interest  upoa  the  part 
of  him  who  seeks  the  relief.^ 

§  33  a.  It  is  also  to  be  observed  that  mandamus  lies  only 
to  compel  a  public  officer  to  perform  a  duty  which  is  imposed 
upon  him  either  by  express  enactment,  or  which  results  from 
the  official  station  which  he  holds.  In  conformity  with  this 
principle  the  writ  will  not  be  granted  against,  a  public  officer 
to  compel  the  performance  of  an  act  which  is  unofficial  in  its 
character.*  IN'or  will  it  be  granted  for  the  purpose  of  deter- 
mining merely  abstract  questions,  from  whose  determination 
no  practical  results  can  follow.  Thus,  the  writ  will  not  be 
allowed  to  compel  the  common  council  of  a  city  to  appoint 
certain  officers,  when  the  official  term  of  the  offices  in  ques- 
tion has  already  expired.* 

§  34.  An  important  distinction  to  be  observed  in  the  out- 
set, and  which  will  more  fully  appear  hereafter,  is  that  be- 
tween duties  which  are  peremptory  and  absolute,  and  hence 
merely  ministerial  in  their  nature,  and  those  which  involve 
the  exercise  of  some  degree  of  official  discretion  and  judg- 
ment upon  the  part  of  the  officers  charged  with  their  per- 
formance. As  regards  the  latter  class  of  duties,  concerning 
which  the  officer  is  vested  '  with  discretionary  powers, 
while  the  writ  may  properly  command  him  to  act,  or  *  34 
may  set  him  in  motion,  it  will  not  further  control  or 
interfere  with  his  action,  nor  will  it  direct  him  to  act  in  any 
specific  manner.  But  as  to  the  former  class  of  cases,  where 
mandamus  is  sought  to  compel  the  performance  of  a  plain 

*  State  «.  Commissioners  of  tlie  '  Pond  v.  Parrott,  43  Conn.  13 ; 

School  Fund,  4  Kan.  261 ;  State  t.  City  of  Napa  v.  Rainey,  59  Cal.  275. 

Taylor,  59  Md.  338.  *  People  ».  Common  Council  of 

2  Mossy  «.  Harris,  25  La.  An.  628.  Troy,  83  N.  Y.  575. 
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and  unqualified  duty,  concerning  which  the  officer  is  vested 
with  no  discretion,  a  specific  act  or  duty  being  by  law  re- 
quired of  him,  the  writ  will  command  the  doing  of  the  very 
act  itself.  1 

8  35.  While  the  general  rule  is  well  established,  that  the 
existence  of  an  adequate  and  specific  remedy  by  the  ordinary 
process  of  the  courts,  constitutes  a  sufficient  bar  to  interfer- 
ence by  mandamus,  a  mere  statutory  penalty  against  the  ofiicer 
for  failure  to  perform  an  official  duty  is  not  regarded  as  such 
a  remedy,  and  the  writ  will  go,  notwithstanding  such  pen- 
alty. *  ISTor  will  the  fact  that  the  party  aggrieved  by  the 
non-performance  of  official  duty  has  a  remedy  by  an  action 
against  the  officer  upon  his  official  bond,  prevent  the  courts 
from  lending  their  aid  by  mandamus  to  enforce  the  duty, 
the  remedy  upon  the  bond  being  inadequate  for  the  griev- 
ance. ^ 

§  36.  The  duty  whose  performance  it  is  sought  to  coerce 
by  mandamus,  must  be  actually  due  and  incumbent  upon  the 
officer  at  the  time  of  seeking  the  relief,  and  the  writ  will  not 
lie  to  compel  the  doing  of  an  act  which  he  is  not  yet  under 
obligation  to  perform.  Thus,  the  writ  will  not  go  to  the 
treasurer  of  a  municipal  corporation,  to  require  payment  of 
money  out  of  a  fund  not  yet  in  his  possession  and  to  be  there- 
after received,  such  a  degree  of  diligence  not  being  contem- 
plated by  the  law.  And  until  the  officer  has  actually  received 
the  money  and  refused  to  apply  it  as  directed  by  law,  there 
has  been  no  failure  in  the  pei-formance  of  his  duty  and  con- 
sequently no  ground  for  a  mandamus.*  Nor  will  the  writ 
be  granted  to  compel  the  performance  by  public  officers  of 
an  act  or  duty  which  they  have  never  refused  to  perform,^ 
or  as   to  which  it  is  not  shown  that  they  are  delinquent. « 

'  Humboldt  Co.  «.  County  Com-  See,  also,  Mavor  of   Baltimore  o. 

mlssioners  of  Churchill,  6  Nev.  30.  Stoll,  53  Md.  435. 

2  King  V.  Everet,  Ca.  temp.  H.  2til.  » State  v.  Boai-d  of  Liquidation,  31 

"  State  V.  Dougherty,  45  Mo.  294.  La.  An.  273. 

*  State «.  Burhank,  22  La.  An.  298 ;  «  State  v.  Van  Winkle,  43  N.  J.  L. 

State  V.  Dubuclet,  24  La.  An.  16.  135, 
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"Where,  however,  an  official  duty  is  to  be  performed  by  an 
officer  upon  the  happening  of  a  particular  event,  he  can  not 
arbitrarily  or  capriciously  refuse  to  perform  the  duty  after 
the  happening  of  such  event  upon  the  ground  that  he  is  not 
satisfied  that  it  has  yet  happened.  And  in  such  case  he  may 
be  compelled  to  act  by  mandamus,  i 

§  37.  It  is  regarded  as  of  the  very  essence  of  the  proceed- 
ing by  mandamus  to  compel  the  performance  of  offical  duties, 
that  there  should  be  some  officer  in  being,  having  the 
power  and  whoseduty  it  is  to  perform  the  act  sought,  since  *  35 
if  there  be  no  such  officer  it  is  obvious  that  the  man- 
date of  the  court  would  be  nugatory. 2  And  where  persons 
Lave  been  elected  to  certain  offices,  but  have  never  qualified, 
and  have  never  assumed  any  of  the  functions  of  the  offices, 
nor  acted  in  any  manner,  they  can  not  be  treated  as  officers 
de  facto  and  are  not  subject  to  control  by  mandamus.*  So  it 
is  a  sufficient  objection  to  issuing  the  writ  to  compel  the  per- 
formance of  an  official  duty,  that  the  officer  'm  functus  officio, 
and  therefore  unable  to  comply  with  tlie  writ,  or  that  the 
office  has  been  abolished,  so  that  the  writ  would  prove  una- 
vailing if  granted.*  And  where  the  term  of  office  of  the 
respondent  has  expired,  and  he  resides  beyond  the  jurisdiction 
of  the  court,  the  writ  will  be  withheld.  ^  So  where  it  is  appar- 
ent that  before  the  issuing  and  service  of  the  alternative 
writ  requiring  respondent  to  make  a  payment  out  of  certain 
public  funds,  his  term  of  office  has  expired  and  his  successor 
has  been  elected  and  qualified,  to  whom  he  has  turned  over 
all  the  public  funds  in  his  hands,  these  facts  constitute  a 
good  return  to  the  writ,  the  proceedings  appearing  to  liave 
been  in  good  faith.'     So  it  has  been  held  that  the  fact  that 

1  Stockton  R.  Co.  v.  Stocliton,  51      JEx  parte  Trice,  53  Ala.  546 ;  Lamar 
Cal.  328.  «•   Wilkins,  38  Ark.  34;    State   v. 

2  State  v.  Supervisors  of  Beloit,  21      Steen,  48  N.  J.  L.  542. 

Wis.  280.  "  Mason  «.  Scliool  District,  20  Vt. 

8  Id.  487. 

*  State  V.  Waterman,  5  Nev.  333 ;         •  State  v.  Lynch,  8  Ohio  St.  347. 
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respondent's  term  of  oiEce  was  about  to  expire,  and  that  the 
time  yet  remaining  was  insufficient  to  allow  the  perform- 
ance of  the  duty  required,  was  a  sufficient  return  to  the  writ.* 
S  38.  Where,  however,  a  continuing  and  perpetual  duty  is 
incumbent  upon  certain  public  officers,  the  rule  is  other- 
wise. 2  And  in  such  case,  the  .fact  that  the  officers  hold  their 
tenure  by  annual  election,  and  that  their  term  of  office  has 
almost  expired,  will  not  prevent  the  court  from  interfering, 
since  the  duty,  being  continuing  in  its  nature,  may  be  en- 
forced against  the  officers  generally  and  their  successors.* 
And  when  proceedings  in  mandamus  are  pending  against  a 
public  officer  at  the  expiration  of  his  term  of  office,  to  compel 
the  performance  of  an  official  duty,  it  is  proper  to  revive 
the  proceedings  against  his  successor  in  office.  Indeed,  such 
practice  is  regarded  as  necessary  to  the  administration  of  jus- 
tice in  view  of  the  changes  which  are  of  frequent  occurrence 
in  public  offices.-*  So  when  the  object  of  proceedings  in  man- 
damus against  a  county  officer  is  to  enforce  a  right  against  the 
county  through  such  officer,  the  proceedings  do  not  abate  by 
the  expiration  of  the  term  of  office.  In  such  case  the  action  is 
regarded  as  being  against  the  office  to  compel  the  per- 
formance of  a  duty  devolving  upon  it,  regardless  of  the  in- 
cumbent. ^  And  when  a  peremptory  mandam^is  has  been 
awarded  against  a  public  officer,  for  the  performance  of  an 
official  duty,  but  his  term  of  office  has  expired  and  the  writ 
has  not  been  obeyed,  the  court  may  grant  an  alias  peremp- 
tory writ  to  his  successor  in  office  for  the  performance  of  the 
required  act' 

'  King  1).  Commissioners  of  Sew-  provision  to  the  contrary,  upon  the 

ers,  Ld.  Kaym.  1479.  retirement  from  office  of  a  public 

2  State  v.  Warner,  55  Wis.  371.  officer,  proceedings  against  him  in 

'  People  ».  Collins,  19  Wend.  56.  mandamus  atiate,  and  his  successor 

And  see  People  ».  Champion,  16  can  not  be   substituted   upon  the 

Johns.  Rep.  61.  record  as  respondent. 

'Hardee  v.  Gibbs,  50  Miss.  803.  »  State  e.  Puckett,   7   Lea,  709; 

See,  contra,  United  States  v.  Bout-  People  e.  Treasurer,  37  Midi.  351. 

well,  17  Wal.  604,  where  it  is  held  '  People  v.  Supervisor  of  Burnett, 

that,  in  the  absence  of  any  statutory  100  111.  333. 
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§  39.  Since  mandamus  lies  only  to  compel  the  perform- 
ance of  duties  clearly  prescribed  by  law,  it  will  not  be 
granted  where  there  is  any  substantial  defect  in  the  *  30 
proof  of  the  relator's  right. ^  Especially  will  the  courts 
refuse  in  such  a  case  to  interfere,  when  it  is  apparent  that 
the  interests  of  third  parties,  not  before  the  court,  are 
involved,  even  though  the  officer  should  express  his  willing- 
ness to  perform  the  duty  required.*  Thus,  the  writ  will  not 
go  to  the  commissioner  of  the  general  land  office  of  a  state  for 
the  purpose  of  procuring  a  title  to  public  land,  where  it  is  ap- 
parent that  there  are  other  parties  in  interest  claiming  title 
to  the  land,  who  are  not  represented  in  the  proceedings  for 
mandamus,  since  the  court  will  not  pass  upon  their  rights  on 
a  proceeding  in  which  thej  are  not  parties.* 

§  40.  The  writ  is  never  granted  for  the  purpose  of  com- 
pelling the  performance  of  an  unlawful  act,  or  of  aiding  in 
carrying  out  an  unlawful  proceeding.  Thus,  it  will  not  lie 
where  its  result  would  be  to  subject  respondents  to  an  action 
of  trespass,  should  they  perform  the  act  commanded.*  Nor 
will  it  go  to  a  state  comptroller,  requiring  him  to  transfer 
upon  the  books  of  the  state  certificates  of  the  funded  indebt- 
edness of  the  state,  which  have  been  sold  under  execution,  in 
a  manner  different  from  that  prescribed  by  law  for  the  trans- 
fer. ^      Nor  will  it  be  granted  to  compel  the  performance  of 

'  Bracken  i).  "Wells,  3  Tex.  88.  can  not,  therefore,  be  maintained 

^  Bracken  v.  "Wells,  supra;  Tabor  witbout  its  consent,  and  tben  only 

1'.  Commissioner  ol' Land  Office,  29  in  the  manner    indicated  by  that 

Tex.  508.  consent.    Hosner  v.  De  Young,  1 

2  Tabor  v.  Commissioner  of  Land  Tex.  764 ;  League  «.  De  Young,  2 

Office,  29  Tex.  508.    And  in  Texas  Tex.  497.  But  the  doctrine  is  plainly 

the  doctrine  is  maintained  that  the  contrary  to  the  weight  of  authority, 

writ  will  not  lie  to  a  state  ofiicer,  as  as  we  shall  hereafter  see. 

to  a  surveyor,  to  compel  a  survey  of  *  Bx  parte  Clapper,  3  Hill,  458. 

a  tract  of  land,  since  the  proceed-  And  see  People  «.   Commissioners 

ings  against  the  officer  are  virtually  of  Highways,  27  Barb.  94. 

proceedings  against  the  state,  and  •  Menard  v.  Shaw,  5  Tex.   334. 
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an  official  acst  wlien  substantial  doubt  exists  as  to  the  duty 
of  the  officer  to  perform  auch  act. ' 

§  41.  The  question  of  the  necessity  of  a  demand  and 
refusal  to  perform  the  duty  in  controversy,  is  one  not  wholly 
free  from  doubt,  and  an  apparent  conflict  of  authority  may  be 
observed  in  the  adjudications  upon  this  subject.  The  dcctvine 
has  been  broadly  asserted,  and  is  sustained  by  the  most 
respectable  authorities,  that  in  no  event  will  the  writ  be 
granted  to  compel  the  performance  of  an  official  duty  until 
demand  has  been  made  upon  the  officer  and  he  has 
*  37  refused  to  act.*  Other  cases  have  gone  only  to  the  ex- 
tent of  insisting  upon  proof  of  demand  and  refusal  befofe 
granting  the  writ  in  an  absolute  or  peremptory  form.^  The 
better  doctrine,  however,  and  one  which  has  the  support  of 
strong  authority,  is  that  which  recognizes  a  distinction  between 
duties  of  a  public  nature  and  affecting  only  the  public  at  large, 
and  those  of  a  private  nature  especially  affecting  the  rights 
of  individuals.  And  it  is  held,  where  the  person  aggrieved 
has  a  private  interest  in  or  claims  the  immediate  benefit  of 
the  act  sought  to  be  coerced,  that  he  must  first  make  a  demand 
upon  the  officer  to  lay  the  foundation  for  relief  by  mandamus.* 
But  as  regards  duties  of  a  strictly  public  nature,  incumbent 
upon  public  officers  by  virtue  of  their  office,  and  which  they 
are  sworn  to  perform,  no  demand  and  refusal  are  necessary  as 
a  condition  precedent  to  relief  by  mandamus.  In  such  cases, 
no  individual  interests  being  affected,  there  is  no  one  speci- 
ally empowered  to  demand  performance  of  the  duty,  and  no 
necessity  for  a  literal  demand  and  refusal.     The  law  itself 


'  Ex  parte  Barmwell,  8  Rich.  N.  "  Leonard  v.  House,  15  Geo.  473; 

S.  2G4.  Mauran  «.  Smith,  8  R.  I.  193. 

2  State  t>.  The  Governor,  1  Dutch.  *  Oroville  &  Virginia  R.  Co.  «. 
831;  State  ».  Lehre,  7  Rich.  234;  Supervisors  of  Plumas,  37  Cal.  354. 
State  «.  Davis,  17  Minn.  429.  And  And  see  Commonwealth  v.  Commis- 
see  Condit  v.  Commissioners  of  sioners  of  Allegheny,  37  Pa.  St. 
Newton  Co.  25  Ind.  422 ;  Talcott  v.  237 ;  State  v.  County  Judge  of  Mar- 
Harbor  Commissioners,  53  Cal.  shall,  7  Iowa,  186 ;  Same  «.  Bailey, 
199.  lb.  390. 
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stands  in  the  place  of  a  demand,  and  the  neglect  or  omission 
to  perform  the  duty  stands  in  the  place  of  a  refnsal;  or,  in 
other  words,  the  duty  makes  the  demand  and  the  omission  is 
the  refusal.  1  Again,  it  has  been  held  that  if  the  duty  is  of 
such  a  character  that  its  performance  can  not  be  expected 
without  demand,  the  writ  will  not  issue  until  demand  is 
made;  but  where  the  duty  is  plain  and  specific,  relating  to  an 
act  which  the  law  requires  of  public  officers,  no  demand  is 
necessary.*  It  must,  however,  in  all  cases  clearly  appear 
that  the  officer  against  whom  the  jurisdiction  by  mandamus 
is  invoked,  is  actually  in  default  in  the  performance  of 
some  act  which  the  lavf  specially  enjoins  as  a  duty  *  38 
resulting  from  his  oflace.* 

§  42.  We  come  next  to  the  consideration  of  a  fundamental 
rule,  underlying  the  entire  jurisdiction  by  mandamus,  and 
especially  applicable  in  determining  the  limits  to  the  exercise 
of  the  jurisdiction  over  public  officers.  That  rule  is,  that  in 
all  matters  requiring  the  exercise  of  official  judgment,  or 
resting  in  the  sound  discretion  of  the  person  to  whom  a  duty 
is  confided  by  law,  mandamus  will  not  lie,  either  to  control 
the  exercise  of  that  discretion,  or  to  determine  upon  the  de- 
cision which  shall  be  finally  given.  And  wherever  public 
officers  are  vested  with  powers  of  a  discretionary  nature  as  to 
the  performance  of  any  official  duty,  or  in  reaching  a  given 
result  of  official  action  they  are  required  to  exercise  any  de- 
gree of  judgment,  while  it  is  proper  by  mandamus  to  set  them 
in  motion  and  to  require  their  action  upon  the  matters 
officially  entrusted  to  their  judgment  and  discretion,  the 
courts  will  in  no  manner  interfere  with  the  exercise  of  their 
discretion,  nor  attemj^t  by  mandamus  to  control  or  dictate 
the  judgment  to  be  given.*     Indeed,  so  jealous  are  the  courts 

'  State  V.  County  Judge  of  Mar-  missioners  of  Churchill,  6  Nev.  30. 

shall,  7  Iowa,  186;  State  «.  Bailey,  ^Cincinnati   College  v.  La  Rue, 

lb.  390 ;  Commonwealth  v.  Commis-  22  Ohio  St.  469. 

Bioners  of  Allegheny,   37    Pa.  St.  *  United   States   v.    Seaman,    17 

237.  How.  235;    United  States    v.  The 

'Humbollt  Co.  V.  County  Com-  Commissioner,  5  Wal.  563;  Secre- 
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of  encroaching  in  any  manner  upon  the  discretionary  powers 
of  public  officers,  that  if  any  reasonable  doubt  exists  as  to  the 
question  of  discretion  or  want  of  discretion,  they  will  hesi- 
tate to  interfere,  preferring  rather  to  extend  the  benefit  of 
the  doubt  in  favor  of  the  ofiicer.i 

§  43.  Illustrations  of  the  rale  and  of  its  applica- 
*  39  tion  are  so  numerous  that  it  will  sufiice,  in  this  con- 
nection, to. indicate  only  a  few  of  the  more  important. 
It  will  be  observed  that  most  of  the  cases  in  which  the  rule 
has  been  recognized  and  applied,  are  cases  in  which  the 
powers  of  the  ofiicer,  as  to  the  act  sought  to  be  coerced, 
were  powers  of  a  quasi-judicial  nature.  And  where  the 
ofiScial  duty  in  question  involves  the  necessity  upon  the  part 
of  the  oflacer  of  making  some  investigation,  and  of  examin- 
ing evidence  and  forming  his  judgment  thereon,  a  proper 
case  is  presented  for  the  application  of  the  rule.  Thus, 
where  the  question  involved  was,  whether  the  relator,  a 
printer  to  the  senate  of  the  United  States,  was  entitled  to 
receive  from  the  superintendent  of  public  printing  and  to 
print  certain  public  documents,  and  in  determining  the  ques- 


tary  ».  McGarrahan,  9  Wal.  298 
State  B.  Board  of  Liquidators,  23  La 
An.  388;  State  v.  Shaw,  lb.  790 
State  V.  "Warmotli,  23  La.  Au.  76 
People    «.  Collins,  19    Wend.   56 


uidators,  29  La.  An.  264;  States. 
Attorney  General,  30  La.  An.  954; 
Shober «.  Cochrane,  53  Md.  544 ; 
Berryman  s.  Perkins,  55  Cal.  483; 
State  V.  Nash,  23  Ohio  St.  568 ;  Uni- 


People  «.  Attorney  General,  23  ted  State.s  b.  Thacher,2  MacArthur, 
Barb.  114;  People  v.  Brennan,  39  24;  Hull  v.  Commissioner  of  Pat- 
Barb.  Ool;  Freeman  v.  Selectmen  ents,  3  MacArthur,  90,  125;  Holli- 
of  New  Haven,  34  Conn.  406;  King  day  o.  Henderson,  67  Ind.  103 ;  Bled- 
V.  Licensing  Justices,  4  Dow.  &  Ry.  soe  ti.  International  K.  Co.  40  Tex. 
785;  State  v.  Robinson,  1  Kan.  188;  537;  Riitter  v.  The  State,  38  Ohio 
State  D.  Bonner,  Bush.  L.  257 ;  Com-  St.  496 ;  Bailey  v.  Ewart,  53  Iowa, 
monweallh  ii.  Cochran,  5  Binn.  87;  111 ;  People  v.  Fairchild,  G7  N.  Y. 
Same  d.  Same,  6  Binn.  456 ;  Seymour  334 ;  Queen  v.  Holl,  7  Q.  B.  D.  575 ; 
V.  Ely,  37  Conn.  103;  Swan  e.  Gray,  And  see,  for  the  application  of  the 
44  Miss.  393;  People  v.  Adam,  3  doctrine  of  the  text  to  corporate 
Mich.  437;  Howland  «.  Eldredge,  officers,  the  chapters  on  Private 
43  N.  Y.  457 ;  People  «.  Leonard,  Corporations  and  Municipal  Cor- 
74  N.  Y.  443 ;  Slate  v.  Police  Jury,  39  porations,  post. 
La.  An.  146 ;  State  v.  Board  of  Liq-  '  Slate  v.  Warmnth,  23  La.  An.  76. 
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tion  of  relator's  right,  it  was  necessary  for  the  superintend- 
ent to  investigate  the  usages  and  practice  of  congress  upon 
the  subject,  and  to  examine  evidence  before  forming  his 
ultimate  judgment,  it  was  held  that  the  duty  was  so  far  judi- 
cial in  its  nature  that  its  performance  could  not  be  controlled 
by  mandamus.  1  So  the  issuing  of  a  patent  for  public  lands 
by  the  commissioner  of  the  United  States  land  office,  being  a 
duty  which  involves  the  exercise  of  judgment  and  discretion 
in  passing  upon  the  proofs  presented  and  in  determining  the 
questions  of  fact  involved,  mandamus  for  its  performance 
will  not  lie  to  the  secretary  of  the  interior,  or  to  the  land 
commissioner."  And  upon  the  same  principle  the  writ  will 
not  be  granted  to  compel  the  commissioner  of  patents  to  issue 
a  patent  which  he  has  refused.* 

§  44.  The  duties  of  a  board  of  registration,  aixthorized  by 
law  to  decide  ^^pon  the  qualifications  of  electors,  are  regarded 
as  duties  which,  though  not  strictly  judicial,  yet  require  the 
exercise  of  judgment  and  discretion.  "Where,  therefore,  one 
has  been  refused  the  right  of  suffrage  by  such  a  board,  he  can 
not  by  mandamus  compel  them  to  admit  him  as  an  elector.'* 
So  where  magistrates  are  entrusted  by  law  with  the  power  of 
granting  licenses  for  public  houses,  and  have  acted  upon  an 
application  and  in  the  exercise  of  their  discretion  have  re- 
fused the  license,  they  can  not  be  compelled  by  rnandamus  *  40 
to  re-hear  the  application. '  And  where  the  duty  of  select- 
ing a  route  for  a  highway  is  confided  by  law  to  a  special 
commission  or  board  of  officers,  their  decision  will  not  be 
reviewed  collaterally  on  proceedings  by  mandamus  to  com- 

i  United    States   v.    Seaman,   17  Haven,  34  Conn.  406.   ButinDavies 

How.  335.  ■<;.  McKeeby,  5  Nev.  369,  it  was  held 

^United   States  ■«.  The  Comniis-  that  a  registering  officer  might  be 

sjoner,  5  Wal.  563 ;  Secretary  v.  Mc-  required  by  mandamus  to  register 

Garrahan,  9  "Wal.  398.  the  names  of  voters  who  were  prop. 

^  Hull  V.  Commissioner   of  Pat-  erly  entitled  to  vote. 

ents,  3  MacArthur,  90,  125.  '  King  «.   Licensing   Justices,  4 

*  Freeman  v.  Selectmen  of  New  Dow.  &  Ky.  785. 

4 
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pel  an  inferior  board  to  construct  the  highway  as  thus 
located. * 

§  44  a.  In  farther  illustration  of  the  rule,  the  writ  will 
not  be  granted  to  compel  the  auditor  of  a  state,  whose  duty 
it  is  to  publish  certain  public  statements  in  newspapers  hav- 
ing the  largest  general  circulation,  to  publish  in  a  particular 
paper,  si  ace  he  is  required  to  exercise  his  judgment  in  mak- 
ing such  selection.  ^  And  when  a  board  of  municipal  officers 
are  vested  with  discretionary  powers  of  a  j  udicial  nature  in 
the  removal  of  subordinate  officers,  and  when  in  the  exercise 
of  such  discretion  they  have  removed  an  officer,  he  can  not 
be  restored  by  mandamus.  *  Upon  the  same  principle,  when 
the  teacher  of  a  public  school  is  empowered  to  suspend  pupils 
from  the  privileges  of  the  school,  and  has  made  such  a  sus- 
pension for  misconduct,  he  will  not  be  compelled  by  man- 
damns  to  restore  such  pupil.*  And  when  a  superintendent 
of  schools  is  vested  with  discretionary  powers  as  to  the 
granting  of  certificates  of  qualification  to  teachers  after 
examination,  the  writ  will  not  be  allowed  to  compel  him  to 
issue  such  a  certificate.  * 

§  45.  Where,  under  the  laws  of  a  state,  the  attorney 
general  of  the  state  is  empowered  to  determine  in  what 
cases  proceedings  by  information  in  the  nature  of  a  quo  war- 
ranto shall  be  instituted  to  try  the  title  to'  any  public  office  or 
franchise,  he  is  regarded  as  vested  with  a  discretion,  the  ex- 
ercise of  which  is  in  its  nature  a  judicial  act,  over  which  the 
courts  have  no  control.  And  when  such  officer  has  declined 
to  institute  proceedings  in  quo  warranto,  mandamus  does 
not  lie  to  reverse  his  decision,  or  to  compel  him  to  bring  the 
action.' 

§  46.     In  tracing  the  application  of  the  rule  under  discus- 

'  People  ■!).  Collins,  19  Wend,  56.  =  Bailey  «.  Ewart,  53  Iowa,  111. 

2  HoUiday  u.  Henderson,  67  Ind.         « People  u.  Attorney  General,  33 

103.  Barb.  114;  People  v.  Fairchild,  67 

2  State  B.  Board  of  Fire  Commis-  N.  Y.  334;  People  -o.  Attorney  Gen- 

sioners,  26  Ohio  St.  24.  eral,  41  Mich.  728. 

« State  D.  Burton,  45    Wis.  150. 
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sion,  it  remains  to  be  noticed  that  it  is  not  limited  to  officers 
of  a  judicial  nature,  or  whose  duties  are  in  the  main  quasi- 
judicial,  but  it  is  extended  to  all  officers,  whether  of  an  execu- 
tive or  ministerial  nature,  who  are,  as  to  certain  official  acts  or 
duties,  vested  with  powers  of  a  quasi-judicial  character.  And 
while,  as  we  shall  hereafter  see  in  our  examination  of  the  law 
of  mandamus  as  applicable  to  ministerial  officers,  the  writ  is 
freely  granted  to  compel  the  performance  of  strictly  ministerial 
duties,  yet  where  officers,  whose  functions  are  chiefly  minis- 
terial, are  yet  entrusted  with  the  performance  of  certain  special 
duties  requiring  the  exercise  of  judgment  and  discretion,  they 
can  not,  as  to  such  duties,  be  controlled  by  mandamus,  and 
while  they  may  be  set  in  motion  and  compelled  to  act,  the 
courts  will  not  dictate  what  their  action  shall  be.^  Thus, 
where  the  location  of  a  county  seat  is  by  law  entrusted  to 
the  judgment  of  certain  commissioners  appointed  for  that 
purpose,  who  have  performed  their  duty  and  fixed  upon  the 
location,  their  decision  can  not  be  controlled  or  altered  by 
mandamus. 2  And  where  it  is  the  duty  of  the  clerk  of  a 
court  to  approve  the  bonds  of  aU  county  officers,  the  act  of 
approval  is  considered  as  so  far  partaking  of  a  judicial  nature 
that  mandamus  will  not  go  to  control  the  judgment  of  the 
clerk  as  to  the  approval  of  such  a  bond.  ^  So  where  the  clerk 
of  a  court  refuses  to  approve  of  a  bond  tendered  as  security 
for  costs  in  a  judicial  proceeding,  upon  the  ground  of  its  in- 
sufficiency, his  apiproval  will  not  be  coerced  by  mandamus.* 
And  when  it  is  the  duty  of  a  board  of  county  officers  to  pass 
upon  the  sufficiency  of  an  official  bond,  while  they  may  be 
set  in  motion  and  compelled  to  act,^   the  exercise  of  their 

1  Howland  v.  Eldredge,  43   N.  T.  Mich.  427. 
457 ;  People  I'.Brennan,  39  Barb.  651 ;  ^  gt^te  v.  Bonner,  Busb.  L.  357. 

State  V.  Robinson,  1  Kan.  188 ;  State         '  Swan  •».  Gray,  44  Miss.  393.  And 

V.  Bonner,  Busb.  L.  257 ;  Common-  see  Ross  «.  The  People,  78  111.  375. 
wealth  V.  Cochran,  5  Binn.  87 ;  Same  *  McDuffie  v.  Cook,  65  Ala.  430. 

«.  Same,  6  Binn.  456;   Seymour  «.  ^gtate  v.  Commissioners  of  Bel. 

Ely,  37  Conn.  103 :  Swan  v.  Gray,  44  mont  County,  31  Ohio  St.  451. 
Miss.    393;     People    ■v.    Adam,    3 
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judgment  as  to  such  approval  can  not  be  controlled  by  man- 
damus. ^  Nor  will  mandamus  be  granted  to  compel  the 
approval  of  an  official  bond,  when  it  appears  by  the  return 
that  another  person  has  been  duly  elected  to  the  office  and 
has  entered  upon  the  discharge  of  its  duties.  ^  Where,  how- 
ever, a  board  of  supervisors,  whose  duty  it  is  to  accept  the 
official  bond  of  a  public  officer,  have  refused  to  accept  it  upon 
the  sole  ground  that  the  officer  was  not  elected,  it  appearing 
to  the  court  that  he  was  duly  elected,  he  is  entitled  to  the 
aid  of  a  mandamus  to  compel  the  board  to  accept  his  bond.^ 
§  47.  It  is  held,  in  further  illustration  of  the  rule 
*  41  as  applied  to  ministerial  officers,  that  where  the  auditor 
general  of  a  state  is  authorized  to  withhold  tax  deeds 
for  land  sold  for  unpaid  taxes,  if  he  shall  discover  that,  on 
account  of  irregulai*  assessments,  or  for  any  other  cause,  the 
lands  should  not  have  been  sold,  he  is  vested  with  powers  so 
far  judicial  in  their  nature  that  mandamus  will  not  lie  to 
require  him  to  issue  a  deed  in  such  case.*  And  where  it  is 
made  the  duty  of  town  assessors,  whenever  the  consent  of  a 
majority  of  the  tax-payers  of  the  town  shall  be  obtained  to 
the  issuing  of  town  bonds  in  aid  of  a  railway,  to  make  affi- 
davit of  such  fact,  mandamus  will  not  go  to  compel  the 
assessors  to  make  such  affidavit,  their  judgment  being  final 
upon  the  matter.*  While,  in  such  ease,  it  is  conceded 
that  the  courts  may  by  mandamus  compel  the  officers  to 
proceed  and  consider  the  evidence  on  which  their  decision 
must  necessarily  rest,  the  writ  will  not  require  them  to  come 
to  any  particular  conclusion,  since  this  would  be,  in  effect,  to 
take  away  their  discretionary  powers,  and  substitute  the 
opinion  of  the  court  in  lieu  thereof."  And  where  a  super- 
intendent of  highways  is  entrusted  with  the  inspection  of 

'  Buckman    v.  Oomissioners    of  County,  35  N.  J.  L.  217. 
Beaufort,  80  N.  0.  131.  *  People  ®.  Adam,  3  Mich.  437. 

'  Commissioners  v.  The  State,  61  ^  Howland  v.  Eldredge,  43  N.  T. 

Tnd.  379.  457. 

'  State  V.  Freeholders  of  Camden         » Id. 
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improvements  and  repairs  made  upon  the  highways  by  the 
contractor  for  that  purpose,  and  with  the  power  of  determin- 
ing as  to  their  sufficiency,  and  the  contractor  is  to  be  paid 
only  upon  the  superintendent's  certificate  of  sulficiency,  man- 
damus will  not  lie  to  compel  the  superintendent  to  issue  his 
certificate,  when  in  the  exercise  of  his  judgment  he  has  de- 
cided otherwise.  1 

§  48.  As  an  illustration  of  the  rule  as  applied  to  officers 
whose  general  functions  are  of  an  executive  nature,  it  is 
held,  under  an  act  of  legislature  providing  that  the  pub-  *  42 
lie  advertising  of  a  municipal  corporation  shall  be  given 
to  four  newspapers  having  the  largest  circulation,  to  be 
designated  by  the  mayor  and  comptroller  of  the  city,  since 
the  determination  of  the  question  of  fact  as  to  which  papers 
have  the  largest  circulation  necessarily  involves  the  hearing 
and  consideration  of  evidence,  that  the  writ  will  not  go  to 
compel  such  officers  to  designate  particular  papers.  It  is 
proper,  however,  to  require  the  officers  to  meet  and  act  upon 
the  question,  without  directing  them  to  act  in  a  particular 
manner,  or  to  reach  a  particular  result.  ^  So  where  a  board 
of  state  officers  are  entrusted  by  law  with  the  letting  of  con- 
tracts for  the  public  printing  of  the  state,  and  are  vested 
with  certain  discretionary  powers  in  determining  what  bids 
shall  be  accepted,  the  courts  will  not  interpose  by  mandamus 
to  control  such  discretion.  ^ 

>  Seymour  v.  Ely,  37  Conn.  103.  78  N.  T.  33. 

2 People ».  Biennan,  39  Barb.  651 ;  ^ gtate  v.  Robinson,  1  Kan.  188, 

People  V.  Common  Council  of  Troy, 
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II.     Election,  Title  and  Possession  of  Offices. 

§  49.  Questions  of  title  and  possession  usually  determined  by  quo  war- 
ranto. 

50.  Keasons  for  refusing  mandamus  in  sucli  cases. 

51.  Illustrations  of  the  rule. 

52.  Mandamus  allowed  to  swear  an  officer. 

53.  Not  allowed  in  cases  of  disputed  title ;   when  allowed  to  compel 

issuing  of  commission. 

54.  Will  not  lie  to  compel  appointments  to  office. 

55.  Incidents  to  title  and  election  to  public  offices. 

56.  The  writ  lies  to  canvassers  of  election  returns. 

56.  a.  How  far  court  may  consider  returns. 

57.  Does  not  lie  where  officers  are  entrusted  with  judicial  powers;  nor 

where  they  have  already  acted. 

58.  The  rule  illustrated ;  mandamus  refused  to  compel  holding  of  elec- 

tion. 

59.  Not  allowed  to  canvassers  of  elections  before  time  to  act. 

60.  The  writ  granted  to  compel  issuing  of  certificates  of  election. 

61.  Foundation  for  the  rule. 

63.  Application  of  the  rule  where  office  is  already  filled ;  remedy  at 
law. 

63.  The  rule  applied  regardless  of  general  functions  of  officer. 

64.  Writ  not  granted  where  it  would  prove  unavailing. 

65.  When  allowed  to  compel  issuing  of  commission. 

66.  Will  lie  to  compel  delivery  of  election  returns ;  taking  of  testimony ; 

issuing  election  notices. 

§  49.  In  determining  the  extent  to  wliicli  the  courts 
*  43  may  properly  interfere  by  mandamus  with  questions 
relating  to  the  title  to  and  possession  of  public  offices, 
it  is  necessary  to  recur  to  an  important  principle,  frequently 
asserted  throughout  these  pages,  and  which  may  be  properly 
termed  the  controlling  principle  governing  the  entire  juris- 
diction by  mandamus.  It  is  that  in  all  cases  where  other 
adequate  and  specific  remedy  exists  at  law  for  the  grievance 
complained  of,  the  writ  of  mandamus  is  never  granted. 
Applying  this  principle  to  cases  where  relief  has  been  sought 
to  determine  disputed  questions  of  title  to  and  possession  of 
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public  offices,  the  courts  have  almost  uniformly  refusod  to 
lend  their  aid  by  mandamus,  since  the  remedy  by  informa- 
tion in  the  nature  of  a  quo  warranto  is  justly  regarded  as  the 
most  appropriate  and  efficacious  remedy  for  testing  the  title 
to  an  office,  as  well  as  the  I'iglit  to  the  possession  and  exer- 
cise of  the  franchise.  And  the  rule  may  now  be  regarded  as 
established  by  an  overwhelming  current  of  authority,  that 
where  an  office  is  already  filled  by  an  actual  incumbent,  exer- 
cising the  functions  of  the  office  de  facto  and  under  color 
of  right,  mandamus  will  not  lie  to  compel  the  admission 
of  another  claimant,  or  to  determine  the  disputed  question 
of  title.  In  all  such  cases,  the  party  aggrieved  who  seeks 
au  adjudication  upon  his  alleged  title  and  right  of  posses- 
sion to  the  office,  will  be  left  to  assert  his  rights  by  the  aid 
of  an  information  in  the  nature  t»f  a  quo  warranto,  which  is  the 
only  efficacious  and  specific  remedy  to  determine  the  questions 
in  dispute.*  And  whenever  it  is  apparent  on  the  face 
of  the  pleadings,  that  the  issue  presented  involves  a  *  44 
determination  as  to  the  person  projDcrly  elected  to  an 
office  or  entitled  to  exercise  its  functions,  the  writ  of  man- 

'  People  <o.  Corporation  of  New  ris,  52  Ala.  87 ;  Meredith  t.  Board 
York,  3  Johns.  Cas.  79;  People  ■».  of  Supervisors,  50  Cal.  433;  Duane 
SupervjsorsofGreene,  12Barb.  217;  d.  McDonald,  41  Conn.  517;  Harri- 
Anderson  «.  Colson,  1  Neb.  172 ;  son  v.  Simonds,  44  Conn.  318 ;  Brown 
Bonner  o.  State  of  Georgia,  7  Geo.  «.  Turner,  70  N.  C.  93.  See  also 
473 ;  St.  Louis  Co.  Court  v.  Sparks,  Swain  %.  McRae,  80  N.  C.  Ill ;  State 
10  Mo.  118;  State  n.  Eodman,  48  d.  Palmer,  10  Neb.  203.  But  see, 
Mo.  256;  Peoples.  Common  Council  coraira,  Conlin  «.  Aldrich,  98  Mass. 
of  Detroit,  18  Mich.  338 ;  Under-  557,  where  mandamus  was  granted 
wood  B.  White,  27  Ark.  382;  People  to  compel  the  members  of  a  school 
V.  Porquer,  Breese,  68;  State  d.  committee  to  allow  the  relator  to 
Dtinn,  Min.  (Ala.)  46 ;  Common-  act  as  a  member  of  the  committee, 
wealth  t>.  Commissioners  of  Phila^  although  they  had  previously  rec- 
delphia,  6  "Whart.  476;  King  «.  ognized  a  third  person  as  a  member 
Mayor  of  Colchester,  2  T.  R.  260;  and  allowed  him  to  act  in  that  ca- 
Queen  c.  Derby,  7  Ad.  &  E.  419;  pacity.  And  in  Harwood  ».  Mar- 
King  HI.  Winchester,  lb.  215 ;  Peo-  shall,  9  Md.  83,  mandamus  was  held 
pie  «.  Lane,  55  N.  Y.  217;  In  re  to  be  the  proper  remedy  to  deter- 
Qardner,  68  N.  Y.  467;  Denver  ».  mine  the  title  to  a  disputed  oiflce,and 
Hobart,  10  Nev.  28 ;  Bx  'parte  Efar-  to  restore  the  relator  thereto,  even 


56  MANDAMUS.  [PAET  I. 

damns  will  be  witlilield. »  ISTor  is  it  the  proper  function  of 
the  writ  of  mandamus  to  restrain  one  who  claims  title  to  a 
public  office  from  qualifying  as  such  officer,  or  from  discharg- 
ing the  duties  of  his  office.  ^ 

§  50.  Aside  from  the  existence  of  another  adequate  rem- 
edy by  proceedings  in  quo  warranto  to  test  the  title  of  an 
incumbent  to  his  office,  it  is  a  sufficient  objection  to  relief  by 
mandamus  in  such  a  case,  that  the  granting  of  the  writ  would 
have  the  effect  of  admitting  a  second  person  to  an  office 
already  filled  by  another,  both  claiming  to  be  duly  entitled 
thereto,  and  resort  must  still  be  had  to  further  proceedings 
to  test  the  disputed  title.*  And  the  rule  finds  still  further 
support  in  the  fact  that,  ordinarily,  the  determination  of  the 
question  of  title  to  a  disputed  office  iipon  proceedings  in  man- 
damus, would  be  to  determine  the  rights  of  the  de  facto 
incumbent  in  a  proceeding  to  which  he  is  not  a  party.* 

§  51.  In  illustration  of  the  rule  under  consideration,  it 
has  been  held  that  where  one  claims  to  have  been  elected  by 
the  common  council  of  a  city  to  the  office  of  assessor,  and 
alleges  that  the  council  wrongfully  deprive  him  of  his  office 
by  refusing  to  count  one  vote  in  his  favor,  no  case  is  pre- 
sented authorizing  the  court  to  interfere  by  manda- 
*  45  mus.5  And  where  a  decision  upon  the  application  for 
mandamus  would  have  the  effect  of  deciding  which  of 
two  parties  is  entitled  to  exercise  the  chief  executive  power  of 
the  state,  neither  of  them  being  before  the  court,  the  relief 
will  be  withheld  and  the  parties  will  be  left  to  proceedings 

though  quo  warranto  would  lie,  on  ^  People  •o.  Ferris,  76  N.  Y.  326. 

the  ground  that  the  latter  remedy  '  King  v.  Mayor  of  Colchester,  2 

might  prove  inadequate  by  reason  T.  B.  360. 

of  delay,  and  that  while  judgment  *  St.  Louis  Co.  Courts.  Sparks,  10 

of  ouster  might  be  given  against  the  Mo.  118;  Commonwealth  ®.  Perkins, 

incumbent,  such  judgment  would  7  Pa.   St.  42;  People  v.  Porquer, 

not  necessarily  install  the  claimant  Breese,  68 ;  People  «.  Corporation 

into  the  office,  and  he  might  still  he  of  New  York,  3  .Johns.  Cas.  79. 

obliged  to  resort  to  other  process  to  '  People  v.  Common  Council  of 

obtain  possession.  Detroit,  18  Mich.  338. 
'  Anderson  «.  Colson,  1  Neb.  172. 


CHAP.  II. J  TO    PUBLIC    OrPICEES.  51 

in  quo  warranto,  even  though  the  relator  shows  a  clear,  legal 
right,  which  has  been  violated.  ^ 

§  52.  While,  as  we  have  thus  seen,  the  courts  refuse  to 
lend  their  aid  by  mandamus  to  determine  disputed  questions 
of  title  to  office,  or  to  put  a  claimant  into  possession,  a  distinc- 
tion has  been  drawn  between  such  cases,  and  cases  where  the 
writ  is  sought  merely  for  the  purpose  of  swearing  in  a  claim- 
ant to  an  office,  and  in  the  latter  class  of  cases  the  relief  has 
frequently  been  allowed.  ^  But  it  is  to  be  borne  in  mind  that 
the  effect  of  a  mandamus  to  swear  one  into  an  office  is  not  to 
create  or  confer  any  title  not  already  existing,  and  while  it 
may  be  the  consummation  of  relator's  title,  if  he  have  any,  it 
creates  no  new  title.* 

§  53.  In  all  cases  of  doubt  as  to  the  election  of  officers, 
where  the  validity  of  the  election  is  the  chief  point  in  contro- 
versy, the  courts  will  not  interfere  by  mandamus,  but  will  put 
the  aggrieved  party  in  the  first  instance  to  an  information  in 
the  nature  of  a  quo  warranto.  And  before  a  mandamus 
will  be  granted  to  compel  the  recognition  of  one  as  an  officer, 
the  court  will  require  that  judgment  of  ouster  shall  have  been 
given  against  the  incumbent  de  facto.^  While  there  would 
seem  to  be  no  impropriety  in  the  use  of  the  writ  to 
compel  the  issuing  of  a  commission  to  a  person  duly  *  46 
elected  to  an  office,  yet  to  justify  the  exercise  of  the 

'  People  «.  Forquer,  Breese,  68.  an  office,  the  court  gives  him  a  legal 

2  King  V.   Clarke,     3    East,    75 ;  possession,  and  lie  is  then  as  much 

Churchwardens    case,    Carth.  118 ;  entitled  to   the  office  as  though  in 

King  D.  Rees,  lb.  393;   opinion  of  actual    possession,   and  may  then 

Pakkbb,  C.  J.,  in  Kex  v.  Dean  and  maintain  his  rights    without   the 

Chapter  of  Dublin,  Stra.  536;  Queen  assistance  of  a  mandamus.    It  is, 

t).  Major  of  Hereford,  6  Mod.  Rep.  however,  impossible   to    reconcile 

809 ;  King  b.  Knapton,  3  Keb.  445 ;  this  doctrine  with  the  current  of 

Anon.  Freem.  K.  B.  21 ;  Bx  parte  authority,     and    the    principle    as 

Heath,  3  Hill,  43.  stated  in  the  text  is  believed  to  con- 

»  King  B.  Clarke,  3  East,  75.    In  vey  the    true    doctrine  deducible 

Rex  13.  Dean  and  Chapter  of  Dub-  from  the  decided  cases. 

lin,  Stra.  536,  the  doctrine  is  main-  *  Commonwealth  «.  County  Com- 

tained  by  Parkeb,   C.  J.,  that  by  missioners,  5  Rawle,  75. 
granting  the  writ  to  swear  one  into 
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jurisdiction  for  this  purpose,  it  is  essential  that  the  relator 
should  show  a  good  title  to  the  office  claimed.  ^  And  since 
the  claimant  can  derive  no  title  from  an  illegal  or  invalid 
election,  the  writ  will  not  go  to  compel  the  issuing  of  a  com- 
mission, where  the  laws  of  the  state  providing  for  the  regis- 
tration of  voters  have  not  been  complied  with.^* 

§  54.  The  writ  will  not  go  to  compel  the  making  of  an 
appointment  to  fill  an  office,  where  it  has  already  been  filled 
by  the  person  who  is  properly  vested  with  the  power  of 
appointment,  especially  if  a  better  and  more  convenient  rem- 
edy exists  than  by  mandamus.*  Nor  will  it  be  granted  to 
compel  the  making  of  an  appointment  to  an  office,  where  it  is 
apparent  that  the  appointing  power  is  about  to  proceed  in  the 
matter.  Thus,  where  the  management  of  the  affairs  of  a  state 
university  is  entrusted  to  aboard  of  regents,  and  the  aid  of  a 
mandamus  is  invoked  to  compel  the  regents  to  appoint  to  a 
jjarticular  professorship  established  by  law,  the  writ  will  not 
be  granted  if  it  appears  by  the  return  that  the  regents  have 
taken  the  necessary  preliminary  action  in  the  matter,  having 
appointed  a  committee  for  that  purpose,  and  where  it  is  not 
shown  that  they  seek  to  evade  the  law  by  unnecessary 
delay.  * 

§  55.  Notwithstanding  the  rule  denying  relief  by  man- 
damus to  compel  admifision  to  a  disputed  office  or  to  deter- 
mine the  title  thereto,  there  are  certain  incidents  connected 
with  the  question  of  title  and  election  to  public  offices,  which 
from  their  nature  involve  the  exercise  of  merely  ministerial 
powers,  and  are  hence  properly  subject  to  control  by  manda- 
mus. Among  these  incidents  are  the  canvassing  of  election 
returns,  the  issuing  of  certificates  of  election  to  the  persons 
entitled  thereto,  and  the  issuing  of  a  commission  to  a  claim- 
ant duly  elected.  In  all  these  cases  we  shall  find  no 
*  47  difficulty  in  arriving   at  a  correct  result,  by  keeping 

'  State  V.  Allaiii,  44  Mo.  346.  erel,  1  Nev.  &  P.  56. 

^  Id.  *  People  D.  Regents  of  University, 

8  King  1).  Minister  of  Stoke  Dam-      4  Mich.  98. 
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constantly  in  view  the  distinction  heretofore  alluded  to, 
between,  duties  of  a  merely  ministerial  nature,  involving  the 
exercise  of  no  official  discretion,  and  duties  quasi-judicial  in 
their  nature  and  calling  for  the  exercise  of  a  reasonable 
degree  of  official  judgment  and  discretion. 

§  56.  And,  in  the  first  place,  as  regards  the  duties  of 
canvassing  votes  cast  at  an  election  and  of  making  a  return  of 
the  person  elected,  while  it  is  doubtless  true  that  such  duties 
partake  of  a  quasi-judicial  nature,  as  far  as  concerns  the  deter- 
mination of  whether  the  papers  received  by  the  canvassers 
and  purporting  to  be  election  returns,  are,  in  fact,  such 
returns,  and  are  genuine  and  intelligible;  and  substantially 
authenticated  as  required  by  law,  yet  beyond  these  prelimi- 
nary questions  the  duties  of  canvassers  are  regarded  as  chiefly 
ministerial.  These  preliminary  questions  being  determined, 
the  remaining  duty  of  such  canvassers  in  deciding  who  is 
elected  is  merely  mechanical  or  ministerial,  involving  sim- 
ply the  labor  of  counting  the  votes  returned  and  determining 
who  has  received  the  highest  number.  Whenever,  therefore, 
such  boards  of  canvassers  have  neglected  or  refused  to  per- 
form this  duty,  or  have  only  performed  it  in  part,  and  have 
neglected  to  examine  or  include  all  the  returns  presented  to 
them,  they  may  be  compelled  by  mandamus  to  proceed  with  the 
performance  of  their  duty,  leaving  all  questions  of  the  valid- 
ity of  the  election  to  be  determined  by  the  tribunals  provided 
by  law  for  that  purpose.^     For  example,  where  it  is  alleged 

1  Clark  V.  McKenzie,  7  Busli,523 ;  Board  of  State  Canvassers,  36  Wis. 

States.  Gibbs,  13  Fla.  55;  Ellis  b.  498;  Bradfield   v.  "Wart,  36  Iowa, 

County  Commissioners  of  Bristol,  3  291 ;    Drew  «.   McLin,  16  Fla.  17 ; 

Gray,  370 ;  State  v.  Robinson,  1  Kan.  State  ■».  Board  of  State  Canvassers, 

17 ;  State  ■».  County  Judge  of  Mar-  17  Fla.  39 ;  Lewis  v.  Commissioners 

shall  Co.  7  Iowa,  186;  Same  B.Bai-  of    Marshall    Co.     16    Kan.    103; 

ley,  lb.  390 ;  Kisler  «.  Cameron,  39  State    v.   Commissioners,   33  Kan. 

Ind.  488 ;  State  «.  Dinsmore,  5  Neb.  364;  Morgan  u.  Commissioners  of 

145 ;  State «.  Stearns,  11  Neb.  104;  Pratt    Co.    24    Kan.    71;    Privett 

State  V.  Garesche,  65  Mo.  480;  State  «.  Stevens,  35  Kan.  275;  Common- 

■V.  Berg,  76  Mo.  136 ;  State  «.  Board  wealth    v.   Emminger,  74  Pa.   St. 

of  Inspectors,  6  Lea,  13 ;  State  ».  479.  See  also  State  v.  County  Cau- 
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that  a  state  board  of  canvassers  of  elections  have  neglected 
and  still  neglect  to  canvass  the  votes  returned  upon  an  elec- 
tion for  governor,  and  to  determine  and  certify  in  the  man- 
ner prescribed  by  law  who  has  been  elected  to  the  office,  suffi- 
cient cause  is  shown  for  issuing  the  alternative  writ.*  And 
since  the  canvassing  of  the  votes  is  a  ministerial  act,  a  part 
performance  of  which  is  not  a  discharge  of  the  duty,  an 
adjournment  of  the  canvassing  board  after  making  a  partial 
canvass  and  declaring  the  result  will  not  deprive  the  party 
aggrieved  of  his  remedy  by  mandamus.  ^  So  when  the  board 
have  completed  the  canvass  and  made  an  abstract  or  return 
of  the  votes  before  the  expiration  of  the  time  fixed  by  law 
for  that  duty,  but  the  abstract  is  still  in  the  custody  of  a 
member  of  the  board  when  notice  is  given  of  an  alternative 
mandamus  requiring  them  to  count  votes  which  they  have 
illegally  rejected,  the  peremptory  writ  may  go,  although  the 
board  had  finally  adjourned  when  the  notice  was  served.  ^ 
]S^or  is  it  a  sufficient  objection  to  relief  in  the  state  courts  in 
this  class  of  cases  that  the  office  in  question  is  a  federal 
office,  such  as  representative  in  Congress,  since  the  relator  is 
entitled  to  his  certificate  of  election  from  the  state  canvassers, 
although  the  canvass  of  the  votes  does  not  determine  his  right 
to  the  office,  which  is  left  for  determination  to  the  House  of 
Kepresentatives.*  ]S"or  is  it  a  sufficient  ground  of  demurrer 
to  the  alternative  writ  in  such  a  case  that  the  relator  does  not 
show  that  he  is  qualified  for  the  office,  the  question  of  eligi- 
bility being  left  for  determination  by  the  House  of  Eepresent- 
atives.  ^ 

§  56  a.     In  proceedings  by  mandamus  to  compel  a  board 
of  canvassing  officers  to  canvass  the  returns  of  an  election  and 

vassers,  4  Rich.  N.  S.  485.  But  "  Lewis  v.  Commissioners  of  Mar- 
see  State  v.  Strong,  33  La.  An.  173.  shall  Co.  16  Kan.  103. 

'  State    V.  Rohinson,   1  Kan.  17.  »  State  v.  Berg,  76  Mo.  136. 

But  the  writ  was  refused  in  this  *  State  ».  Boai-d  of  Canvassers,  17 

case  on  the  ground  that  the  elec-  Fla.  9. 

tion    was  not  held  in  the  proper  '  State  e.  Board  of  Canvassers,  17 

year.  Fla.  9. 
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to  declare  the  result,  it  is  proper  for  the  court  to  ascertain 
and  determine  what  are  the  true  returns,  since  otherwise  the 
proceedings  would  be  wholly  nugatory.  *  Allegations  of 
fraud  and  bribery  in  the  election  are  not,  however,  regarded 
as  a  proper  subject  for  consideration  by  the  conrt  in  this  class 
of  cases.''  But  while  the  courts  will  not  ordinarily  go  behind 
the  returns  of  the  election,  yet  if  it  clearly  appears  that  the 
election  was  grossly  fraudiilent,  and  that  many  more  fraudu- 
lent votes  were  cast  than  there  were  legal  voters,  the  returns 
being  wholly  false,  the  court  may  properly  decline  to  inter- 
fere by  mandamus.  3 

§  57.  It  is  to  be  borne  in  mind,  that  the  general 
rule  authorizing  relief  by  mandamus  in  the  class  of  *  48 
cases  imder  consideration,  applies  only  where  the  func- 
tions of  the  canvassers  are  strictly  ministerial  in  their  na- 
ture ;  and  where,  as  is  sometimes  the  case,  the  powers  of  such 
officers  are  extended  to  and  cover  the  decision  of  questions 
strictly  judicial  in  their  nature,  the  rule  has  no  application. 
Thus,  where  boards  of  canvassers  are  empowered  with  the 
exercise  of  judicial  functions  over  the  whole  question  of  the 
election,  being  authorized  not  only  to  perform  tlie  ordinary 
duties  of  canvassers,  but  also  to  hear  and  determine  all  con- 
tested elections,  and  no  appeal  lies  from  their  decision,  the 
courts  will  refuse  to  interfere  by  mandamus  with  the  exer- 
cise of  their  discretion  or  judgment,  and  will  regard  their 
decision  as  final  and  conclusive.*  So  where  a  special  act  of 
legislature  providing  for  the  location  of  a  county  seat,  makes 

'  State  D.  Garesclie,  65  Mo.  480.  those  cast   for    Henry    L.  Morey, 

^  State  «.  County  Judge  of  Mar-  treating  the  persons  as  one  and  the 

shall,  7  Iowa,  186.  same,  and  have  given  the  certificate 

^  State  1).   Stevens,   23  Kan.  456.  of  election  accordingly,  they  will 

See  also  State  «.  Marston,  6  Kan.  not  be   required   by  mandamus  to 

524.    In  State  v.  Foster,  88  Ohio  St.  recount    such   votes   as  given  for 

599,  it  is  held  that  when  the  canvas-  different  persons,    when   it  is  not 

sing  board,  in  canvassing  the  elec-  shown  that  they  were  intended  for 

tion  returns,  have   aggregated  the  different  persons, 

votes  cast  for  H.  L.   Morey  with  *Grier».  Shackleford,  2Brev.(2nd 
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it  the  duty  of  a  jiidge  of  the  county  to  canvass  the  returns 
of  the  election  upon  the  question  of  location,  such  officer  is 
regarded  as  vested  with  powers  of  a  judicial  nature  in  deter- 
mining whether  the  election  has  been  held  and  the  returns 
have  been  properly  made  in  the  different  precincts,  and  also 
the  sufficiency  of  the  returns  and  their  genuineness.  Where, 
therefore,  he  has,  in  the  exercise  of  his  judgment,  passed 
upon  and  rejected  certain  returns,  mandamus  will  not  go  to 
compel  him  to  again  pass  upon  and  to  receive  them.i  And, 
generally,  it  will  suffice  to  say  that  the  writ  does  not  lie  to 
canvassers  of  elections  to  compel  them  to  canvass  the  returns 
after  they  have  once  performed  this  duty  and  the  matter  has 
passed  beyond  their  jurisdiction,  even  though  they  have  erred 
in  rejecting  votes  which  should  have  been  received.*  In 
such  case,  the  person  returned  as  elected  being  actually  in 
possession  of  the  office  under  color  of  right,  the  question  of 
title  to  the  office  can  only  be  determined  by  proceedings 
*  49  in  quo  warranto  against  the  incumbent,  and  it  is  a  suf- 
ficient objection  to  the  exercise  of  the  jui-isdiction  that 
the  writ,  if  granted,  would  be  nugatory  or  ineffectual.  *  And 
in  proceedings  by  mandamiTS  involving  collaterally  the  right 
of  contesting  claimants  to  an  office,  the  court  will  not  review 
the  decision  of  a  board  of  canvassers,  such  decision  being 
treated  as  conclusive  except  in  proceedings  by  quo  war- 
ranto.* And  where  the  duties  of  a  canvassing  board  are 
purely  ministerial,  and  they  are  not  authorized  to  hear  evi- 
dence, they  will  not  be  compelled  by  mandamus  to  count 
certain  votes  which  it  is  claimed  should  be  counted.  ^ 

§  58.     In  conformity  with  the  doctrine  of  the  preceding 

edition)  549;  Mayor  of  VicksburgB.  Mo.  356;    Oglesby  v.  Sigman,  58 

Rainwater,  47  Miss.  547;  Bx  parte  Miss.  503. 

Maclcey,  15  S.  C.  333 ;  State  v.  Board  '  People  v.  Supervisors  of  Greene, 

of  Selectmen,  35  La.  An.  310.  13  Barb.  317 ;  State  v.  Rodman,  43 

>  Arberry  v.  Beavers,  6  Tex.  457.  Mo.  356. 
See  also  Bell  v.  Pike,  53  N.  H.  473.  «  People  ®.  Stevens,  5  Hill,  616. 

'^  People  V.  Supervisors  of  Greene,         ^  ciark  c.  Board  of  Examiners, 

12  Barb.  317;  State  v.  Rodman,  43  136  Mass.  383. 
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section,  it  is  held  that  where  a  statute  directs  a  board  of  county 
commissioners  to  order  an  election  for  county  officers,  pro- 
vided a  certain  number  of  qualified  electors  shall  petition  for 
such  election,  and  it  is  made  the  duty  of  the  board  to  ascer- 
tain whether  the  requisite  number  of  voters  have  joined  in 
the  petition,  and  whether  they  are  qualified  electors,  manda- 
mus does  not  lie  to  control  them  in  the  exercise  of  this  duty, 
since  it  partakes  of  a  judicial  nature,  and  the  board  are  re- 
quired to  determine  upon  the  exercise  of  their  own  judpjment. 
Where,  therefore,  they  have  acted  officially  upon  the  matter 
and  have  refused  to  order  an  election,  mandamus  will  not  go 
to  compel  them  to  make  such  order.  * 

§  59.  In  no  event  will  the  writ  issue  to  canvassers  of 
election  returns,  to  control  or  interfere  with  their  action 
before  the  time  when  it  is  made  by  law  their  duty  to  act, 
since  there  can  be  no  omission  or  neglect  to  perform  a  duty, 
when  the  time  has  not  yet  arrived  for  its  performance.  And 
no  mere  threats  or  predetermination  on  the  part  of  the  can- 
vassers, before  the  time  when  the  performance  of  the  duty  is 
required  at  their  hands,  can  alter  the  rule  or  vary  its  applica- 
tion. ^  Nor  will  the  writ  go  to  compel  an  officer  to  receive 
and  canvass  the-votes  upon  an  election,  when  it  is  not  his 
clear  duty  so  to  do.^  And  where  it  appears  that  there  was 
no  vacancy  in  the  office  in  question,  and  that  the  election 
was  unnecessary  and  unauthorized,  the  writ  will  not  be 
awarded  to  compel  a  canvass  of  the  votes  cast  at  such 
election.  * 

S  60.  The  duty  of  canvassing  election  returns  and  ascer- 
taining the  person  elected  being,  as  we  have  thus  seen,  a 
ministerial  duty,  involving  the  exercise  of  no  discretion,  and 
properly  subject  to  the  coercive  action  of  the  writ  of  man- 
damus, it  follows  necessarily  that  the  same  rule  may  be  applied 
to   the   duty   of   issuing    a    certificate  of    election    to    the 

'  State  V.  Commissioners  of  Eu-  '  State  v.  Randall,  35  Ohio  St.  64. 
reka,  8  Nev.  309.  *  Peters  v.  Board  of  State  Can- 

''  Slate  V.  Carney,  3  Kan.  88.  vassers,  17  Kan.  365. 


64  MANDAMUS.  [PART  I. 

*  50  person  who  has  received  the  greatest  number  of  votes. 

And  the  rule  is  equally  well  established,  that  where 
canvassers  of  election  returns,  or  other  officers,  are  entrusted 
by  law  with  the  duty  of  issuing  a  certificate  of  election  to 
the  person  receiving  the  highest  number  of  votes,  the  per- 
formance of  this  duty,  being  merely  a  ministerial  act,  involv- 
ing the  exercise  of  no  judicial  functions,  is  a  proper  subject 
of  control  by  the  writ  of  mandamus  on  refusal  of  the  officer 
or  board  to  perform  the  act.*  Thus,  where  inspectors  o'f  city 
elections,  who  are  regarded  as  officers  within  the  meaning  of 
the  law,  are  entrusted  simply  with  ministerial  duties,  such  as 
casting  up  the  votes  given  for  each  person  and  declaring  the 
T-esult,  without  any  authority  to  determine  as  to  the  validity 
of'  the  election,  or  the  legality  of  the  votes  received,  their 
functions   are  regarded  as  being  in  no  sense  judicial,  and 

mandamus  will  go  to  compel  them  to  issue  a  certificate 

*  51  of  election  to  the  person  who  has  received  the  highest 

number  of  votes.  ^ 
§  61.  The  rule,  as  thus  stated,  in  no  manner  conflicts  with 
the  principle  heretofore  discussed,  that  miandamus  does  not 
lie  to  compel  admission  to  an  office,  since  the  courts  have 
recognized  a  clear  distinction  between  the  two  classes  of  cases. 
And  while  the  granting  of  the  writ  to  admit  an  applicant  to 
an  office  would  necessarily  have  the  efi"ect  of  determining  the 
title  thereto,  no  such  effect  can  possibly  attach  to  the  writ 
when  applied  to  compel  the  issuing  of  a  certificate  of  election. 
The  certificate  of  election  is  by  no  means  conclusive  as  to  the 
right  to  the  office,  but  is  merely  evidence  of  2^  prima  facie 
title  thereto,  upon  which,  it  is  true,  the  holder  may  afterwards 
be  enabled  to  prosecute  his  right  in  another  form  of  proceed- 

■  In  re  Strong,  20  Pick.  484;  Peo-  Commissioners  of  Bristol,  3  Gray, 

pie  v.  Eivei-s,  37  111.  342 ;  People  ».  370 ;    Clark  'v.  McKenzie,  7  Bush, 

Hilliard,   29    111.  419;    Brower   ®.  523;    Pacheco  v.  Beck,  52  Cal.  3. 

O'Brien,  2  Ind.  423;  Kisler  'o.  Cam-  And  see  People  «.  Matteson,  17  111. 

eron,  39  Ind.  488 ;  State  «.  Circuit  167 ;  State  «.  Lawrence,  3  Kan.  95. 

Judge  of  Mobile,  9  Ala.  388;  State  »  Kisler  d.  Cameron,  39  Ind.  488. 
»,  Gibbs,  13  Fla.  55;  Ellis  «.  County 
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ing,  but  which  does  not  of  itself  carry  title  or  determine  the 
right.  1  In  all  such  cases,  the  courts  proceed  by  mandamus 
upon  the  presumption  that  the  counting  of  the  votes  and 
ascertaining  the  majorities,  and  then  giving  certificates  of  the 
result,  are  merely  ministerial  acts,  and  that  the  canvassers, 
from  the  nature  of  the  case,  can  have  no  discretion  in  deter- 
mining who  is  elected,  this  being  a  matter  of  mathematical 
calculation,  or  a  conclusion  to  be  drawn  from  the  facts,  and 
in  no  manner  subject  to  the  control  of  the  oincer  upon  those 
facts.*  The  granting  of  the  writ  under  such  circumstances 
neither  has  the  effect  of  turning  out  the  actual  incumbent  of 
the  office,  nor  of  affecting  his  rights  in  any  manner,  since  he 
is  not  before  the  court.*  It  merely  places  the  relator  in  a 
position  to  be  enabled  to  assert  his  right,  which  he  might 
otherwise  not  be  enabled  to  do.* 

§  62.  From  the  nature  of  the  principles  thus  far  con- 
sidered, and  which  are  believed  to  have  the  undoubted  sanc- 
tion of  the  best  authorities,  it  necessarily  follows  that  the 
fact  of  the  office  being  already  filled,  by  an  incumbent  de facto, 
affords  no  bar  to  the  granting  of  the  writ  to  compel  the 
issuing  of  a  certificate  of  election.  ^  And  ordinarily  *  52 
the  fact  that  the  canvassing  officers  have  given  a  certifi- 
cate of  election  to  another  person,  will  not  prevent  the  grant- 
ing of  the  writ  to  require  them  to  certify  the  election  of  the 
relator,  he  appearing  to  be  properly  entitled  thereto.*  Oth- 
erwise, however,  where  proceedings  are  already  pending  to 

1  State  «.  Gibbs,  13  Pla.  55;  Peo-  held  tbat  if  the  canvassers  have 
pie  D.  Hilliard,  29  111.  419.  And  see  performed  their  duty,  and  in  the 
Ellis  c.  County  Commissioners  of  exercise  of  Iheir  discretion  have 
Bristol,  3  Gray,  370.  declared  the  result  of  the  election 

2  State!).  Circuit  Judge  of  Mobile,  adversely  to  the  claimant,  he  can 
9  Ala.  33rf ;  In  re  Strong,  20  Pick,  not  have  mandamus  to  compel  the 
484.  issuing  of  a  certificate,  his  remedy 

'  People  «.  Elvers,  27  111.  242.  being  by  proceedings  in  quo  war- 

'BroTver  ».  O'Brien,  2  Ind.  433.  ranto. 

'  In  re  Strong,  20  Pick.  484.    See,  '  Ellis  «.  County  Commissioners 

however,  Magee  ».  Supervisors  of  of  Bristol,  3  Gray,  370 ;   Clark  ■». 

Calaveras,  10  Cal.  376,  where  it  is  McKenzie,  7  Bush,  533 ;   State  o. 

5 
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procure  relief  in  another  manner.  And  where  npon  a  can- 
vass of  votes  a  certificate  of  election  has  been  issued  to  a 
person,  who  is  thereupon  commissioned  and  enters  upon  the 
performance  of  his  duties,  mandamiis  will  not  go  to  the  oflS- 
cer  who  has  issued  the  certificate,  requiring  him  to  certify 
the  election  of  another  person,  where  proceedings  at  law  are 
already  pending  to  test  the  validity  of  the  election,  in  a  court 
which  has  rightfully  acquired  jurisdiction  of  the  case,  and 
which  is  fully  empowered  to  do  justice  in  the  premises.  * 
ISTor  will  the  writ  go  to  compel  the  issuing  of  a  certificate  of 
election  when  a  statute  has  provided  an  adequate  and  com- 
plete remedy  for  contesting  the  election,  of  which  the  relator 
has  neglected  to  avail  himself  at  the  proper  time.* 

§  63.  The  application  of  the  rule  is  not  affected  by  the 
*  53  general  nature  or  functions  of  the  oflicer  against  whom 
the  writ  is  sought,  provided  he  be  authorized  to  issue 
the  certificate  to  the  person  entitled  thereto.  And  the  juris- 
diction by  mandamus  in  such  cases  has  been  exercised  against 
boards  of  canvassers, *  county  clerks,*  and  clerks  of  court, ^ 
the  courts  being  influenced  in  granting  the  relief,  rather  by 
the  nature  of  the  duty  to  be  performed,  than  by  the  general 
functions  of  the  ofiicer  by  whom  it  is  to  be  performed. 
Accordingly  where  it  is  made  by  law  the  duty  of  a  secretary 
of  state  to  issue  certificates  of  election  to  officers  declared  by 
a  board  of  canvassers  to  be  elected,  mandamus  will  go  requir- 
ing him  to  issue  a  certificate.*  And  the  fact  that  the  sec- 
retary has  given  a  certificate  to  another  person,  who  has  not 

Lawrence,  3  Kan.  95;   People  ■».  dispute.  Brower  «.  O'Brien,  3  Ind. 

Elvers,  37  111.  243;  People  v.  Hil-  433. 

liai-d,  29  111.  419.  '  Clark  «.  MoKenzie,  7 Bnsh,  523 ; 

'  People  B.  Cover,  50  111.  100.  Ellis  v.  County  Commissioners  of 

2  State  «.  Stewart,  26  Ohio  St.  216.  Bristol,  3  Gray,  370;  State  v.  Gibbs, 

But  mandamus  has  been  allowed  13  Pla.  55. 

to  compel  the  issuing  of  a  certifl-  *  People  v.  Rivers,  27  111.  242. 

cate  of  election  to  the  relator  by  the  '  Brower  v.  O'Brien,  3  Ind.  423. 

incumbent  de  facto  of  the  office  in  •  State  v.  Lawrence,  3  Kan.  95. 
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been  declared  entitled  thereto   by  the   board  of  canvassers, 
constitutes  no  sufficient  return  to  the  alternative  writ.* 

§  64.  It  is  a  sufficient  objection  to  granting  the  writ  to 
require  a  board  of  officers  to  declare  the  relator  elected  to  a 
particular  office,  that  the  term  for  which  he  claims  to  have 
been  elected  will  expire  before  any  effectual  action  can  be  had 
in  the  case,  since  the  courts  will  not  interpose  whore  the  writ 
would  prove  unavailing.  *  Nor  will  the  writ  be  granted  where 
there  has  been  no  actual  vacancy  in  the  office,  and  the  present 
incumbent  is  rightfully  in  possession.*  So  it  will  be  M'ith- 
held  where  the  /  applicant  has  not  shown  himself  to  be  duly 
elected,  and  the  only  effect  of  interfering  would  be  to  declare 
the  election  void.* 

§  65.  Mandamus  has  been  recognized  as  the  appropri- 
ate remedy  to  compel  the  issuing  of  a  commission  to  an  *  54 
officer  properly  entitled  thereto.  Thus,  where  under  the 
constitution  and  laws  of  a  state,  the  secretary  of  state  is  held 
to  be  only  a  ministerial  officer,  in  as  far  as  concerns  the  dxjty  of 
affixing  his  official  signature  and  the  seal  of  the  state  to  com- 
missions issued  by  the  governor  of  the  state,  he  having  no 
supervisory  powers  in  determining  whether  such  official  acts  as 
require  his  attestation  are  constitutional  or  unconstitutional, 
mandamus  lies  to  compel  him  to  sign  and  seal  a  commission 
issued  by  the  governor.  * 

§  66.  A  state  officer  who  is  entitled  to  the  possession  of 
election  returns,  which  have  been  improperly  delivered  to 
another,  may  compel  their  delivery  to  himself  by  manda- 
mus. *     And  where  it  is  the  duty  of  persons  who  have  been 

*  State  V.  Lawrence,  3  Kan.  95.  156.    And  see  Magrnder  v.  Swann, 

2  Woodtury  «.   County  Commas-  25  Md.  173.  But  see,  contra,  State  v. 

sioners,  40  Me.  304.  The  Governor,  1  Dutch.  331;  State 

»  Rose  V.  County  Commissioners,  v.  The  Governor,  39  Mo.  388;  Haw- 

50  Me.  243;  States.  Whittemore,  11  kins  v.  The  Governor,   1  Ark.  570; 

Neb.  175.  Taylor  v.  The  Governor,  Ih.  21. 

«  State  V.  Judge  of  Ninth  Circuit,  *  State  v.  Hayne,  8  Rich.  N.  S. 

13  Ala.  805.  367. 

»  State  «.  Wrotnowski,  17  La.  An. 
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du]y  selected  for  that  purpose  to  take  the  testimony  upon  a  con- 
tested election  they  may  be  compelled  by  mandamus  to  per- 
form such  duty.i  So  where  the  duty  is  incumbent  upon  a 
particular  officer,  as  a  secretary  of  state,  of  issuing  election 
notices  designating  the  officers  who  are  to  be  elected,  he  may 
be  compelled  by  mandamus  to  issue  a  new  notice  when  he  has 
omitted  from  the  notice  as  issued  one  of  the  officers  to  be 
vote'fl  for  at  the  election.* 


III.  Amotion  Feom  Pttblio  Offices. 

§  67.  Mandamus  the  proper  remedy  to  correct  a  wrongful  amotion  from 
otEce. 

68.  Removal  without  charges  or  sworn  evidence  a  ground  for  mandamus. 

69.  Distinction  between  absolute  power  of  amotion  and  power  to  remove 

for  due  cause. 

70.  Writ  not  granted  to  restore  oflBcer  merely  de  facto. 

71.  Ecclesiastical  offices,  amotion  from  corrected  by  mandamus  only 

where  temporalities  are  attached. 
73.  Eeturn  to  writ  insufficient  where  notice  to  accused  is  not  shown 
before  amotion. 


§  67.  "We  have  already  seen  that  the  courts  refuse  to  lend 
their  extraordinary  aid  by  mandamus  to  determine  disputed 
questions  of  title  to  office,  or  to   compel  the  admission    of  a 

claimant  in  the  first  instance,  where  he  has  never  been  in 
*  55  possession    of  the  office   or   exercised  its  franchises. ^ 

Where,  however,  one  has  been  in  the  actual  and  lawful 
possession  and  enjoyment  of  an  office,  from  which  he  has  been 
wrongfully  removed,  a  different  case  is  presented.  And  man- 
damus is  recognized  as  a  peculiarly  appropriate  remedy  to  cor- 
rect an  improper  amotion  from  a  public  office,  and  to  restore  to 
the  full  enjoyment  of  his  franchise  a  person  who  has  been  im- 

'  State  V.  Peniston,  11  Neb.  100.  »  See  ante,  §  49. 

» People  V.  Carr,  86  N.  Y.  513. 
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properly  deprived  thereof.^  And  where  one  has  been  wrong- 
fully deprived  of  his  office  by  the  illegal  appointment  of  an- 
other, the  writ  will  go  to  compel  his  restoration,  even  though 
the  person  appointed  in  his  stead  be  in  possession  de  facto.^ 

§  68.  The  general  common-law  rule  that  to  warrant  the 
removal  of  an  office/',  specific  charges  should  be  brought 
against  him  and  all  witnesses  in  the  matter  should  be  sworn, 
is  held  applicable  even  to  offices  unknown  to  the  common  law 
and  created  by  statute,  and  the  disregard  of  this  rule  in  the 
amotion  of  an  officer  may  authorize  the  aid  of  a  mandamus 
to  compel  his  restoration.  And  the  writ  will  go  to  a  board 
of  commissioners  appointed  by  an  act  of  legislature  for  the 
performance  of  certain  public  duties,  requiring  them  to 
restore  a  member  whom  they  have  displaced  in  disregard  of 
the  common-law  principle  above  stated.* 

§  69.     "While,  in  the  application  of  the  rule  under  discus- 
sion, it  is  conceded  that  if  the  power  of  removal  from 
an  office  rests  in  the  discretion  of  any  other  officer  or  *  56 
body  of  officers,  the  exercise  of  that  discretion  will  not 
be  interfered  with  by  mandamus,  yet  a  distinction  is  taken 
between  cases  where  such  power  of  removal  rests  absolutely 

'  State  v.    Common    Council  of  in  such  a  case,  would,  it  is  held,  be 

Watertown,  9  Wis.  254 ;  Lindsey  v.  taking  cognizance  in  an  extraordi- 

Luckett,  20  Tex.  516 ;  Drew  i>.  Jud-  nary  manner  of   the  right  to   an 

ges  of  Sweet  Springs,  3  Hen.  &  M.  office   contested    by    two  persons, 

1 ;  (fteter  «.   Commissioners,  1  Bay,  where  the  dispute  might  he  eflfect- 

354I;  Singleton  v.  Same,  2  Bay,  105;  ually  determined   in  the  ordinary 

Bx  parte  Diggs,  52  Ala.  381;  Ex  course  of  justice.    While  the  doc- 

pa/i-te  Wiley,  54  Ala,  226 ;  Milliken  11.  trine  of  this  case  is  certainly  mora 

City  Council,  54  Tex.  388.   But  see,  in    harmony   with     the     general 

contra,  State  ».  Dunlap,  5  Mart.  271,  principle,  denying  relief  by  manda- 

where  it  is  held  in  an  able  opinion,  mus  where  other  adequate  remedy 

that  the  courts  should  not  ordin-  may  be  had  bylaw,  than  is  the  rule 

arily  interfere    by    mandamus    to  laid  down  in  the  text,  it  is  opposed 

restore  an  officer  wlio   has   been  to  the  current  of  authority  upon  the 

deprived  of  his  office,  since  he  may  particular  point  in  question, 

maintain  an  action  at  law  for  dama-  '  Drew     d.     Judges    of    Sweet 

ages,  and  the  intruder  may  be  ous-  Springs,  3  Hen.  &  M.  1. 

ted  by  proceedings    in  quo  war-  ^  Geter  v.  Commissioners,  1  Bay, 

ranto.    To  interfere  by  mandamus  854 ;  Singleton  «.  Same,  3  Bay,  105. 
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in  the  discretion  of  other  officers,  and  cases  where  they  are 
only  empowered  to  remove  "  for  due  cause."  In  the  latter 
class  of  cases,  the  words  "  for  due  cause  "  are  regarded  as  a 
limitation  upon  the  power  of  removal,  and  the  determination 
of  what  is  snch  cause  is  deemed  a  question  of  law,  whose  ulti- 
mate determination  rests,  not  with  the"  officers  empowered  to 
remove,  but  with  the  courts.  In  other  words,  while  the 
judgment  of  inferior  boards  or  tribunals  upon  matters  which 
properly  rest  in  their  discretion  will  not  be  controlled  or 
interfered  with  by  mandamus,  their  judgment  as  to  what  the 
law  allows  them  to  determine,  or  as  to  the  extent  of  their 
jurisdiction,  may  be  so  controlled. *  And  where  it  is  shown 
by  the  return  that  the    grounds  relied   upon  to  justify 

*  57  the  removal,  relate    to  acts  committed  during  a  prior 

term  of  office,  involving  no  moral  delinquency,  and 
which,  if  violations  of  duty  at  all,  were  well  known  to  the 
appointing  power  at  the  time  of  re-appointment  of  the  offi- 
cer, such  acts  are  not  deemed  sufficient  cause  for  the  removal. 
Under  such  circumstances,  there-appointment  is  regarded  as 
a  condonation  of  the  offence,  and  mandamus  will  lie  to  restore 
the  officer.  2  And  a  distinction  is  recognized  between  the 
jurisdiction  by  mandamus  to  compel  the  restoration  of  an  offi- 
cer to  an  office  from  which  he  has  been  wrongfully  removed, 
and  the  power  of  appointment  to  the  office.  For,  while  the 
courts  will  not  interfere  with  the  discretion  of  inferior  tribu- 
nals as  to  whom  they  shall    appoint  to  offices   within  their 

control,  they  may  and  will  compel  them  by  mandamus 

*  58  to  restore  one  to  an  office  to  which  he  is  justly  entit- 

led, but  of  which  he  has  been  wrongfully  deprived.  * 
§  70.     It  is  to  be  borne  in  mind  that  the  rule  as  above 
stated  is  applied  only  in  favor  of  those  wlio  are  clearly  enti- 
tled, de  jure,  to  the  office  from  which  they  have  been  removed. 
And  where  the  writ  is  sought  to  compel  the  restoration  of 

>  State    «.    Common  Council  of     Watertown,  9  "Wis.  254. 
Watertown,  9  "Wis.  254.  '  State    ■».    Common    Council   of 

2  State    V.    Common   Council   of     "Watertown,  9  "Wis.  354. 
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one  claiming  the  right  to  an  office,  it  is  not  sufficient  for  him 
to  show  that  he  is  the  officer  de  facto,  but  it  is  also  incum- 
bent upon  him  to  show  a  clear,  legal  right,  and  failing  in 
this  he  is  not  entitled  to  the  peremptory  writ.^ 

§  71.  As  regards  offices  of  an  ecclesiastical  or  spiritual 
nature,  questions  of  much  nicety  have  arisen  in  determining 
how  far  the  civil  courts  may  interfere  to  restore  one  who  has 
been  improperly  removed  from  his  oflBee.  The  true  distinc- 
tion taken,  botli  in  England  and  America,  in  fixing  the  limits 
of  the  jurisdiction  by  mandamus  over  such  cases,  turns  upon 
the  question  as  to  whether  the  offices,  though  in  the  main 
ecclesiastical  in  their  nature,  yet  carry  with  them  certain 
temporal  rights  or  endowments  entitling  them  to  the  protec- 
tion qf  the  civil  courts,  or  whether  they  are  purely  spiritual 
in  their  functions  and  incidents,  unconnected  with  any  tem- 
poralities or  emoluments.*  In  the  former  class  of  cases, 
the  power  of  the  civil  courts  to  restore  one  who  has  *  59 
been  wrongfully  removed  is  well  established.  Thus,  in 
the  case  of  the  curacy  of  a  chapel,  endowed  with  certain  tem- 
poral rights,  of  which  the  curate  has  been  wrongfully  deprived 
after  a  long  and  uninterrupted  enjoyment  and  possession,  a 
fitting  case  is  presented  for  the  interference  of  the  civil 
courts.*  In  such  case,  mandamus  to  restore  is  said  by  Lord 
Mansfikld  to  be  the  true  specific  remedy,  the  relator  being 
wrongfully  dispossessed  of  an  office  or  function  drawing  with 
it  certain  temporal  rights,  where  in  the  established  course  of 
justice  the  law  has  provided  no  other  remedy.*     So  it  lies, 

1  Justices  of  Jefferson  Co.  D.Clark,  Hen.  429.    And  see  Brosius  «.  Reu- 
1   Mon.   83.     And   see  Justices  of  ter,  1  Har.  &  J.  480;  S.  C.  lb.  551. 
Spencer  Co.  Court  d.  Harcourt,  4  B.  But  see  Smith  v.  Erb,  4  Gill,  437. 
Mon.  499.  '  Rex  d.   Blooer,   supra.     So  in 

2  Rex  V.  Blooer,  Burr.  1043 ;  Un-  England  the  writ  lies  to  compel  the 
ion  Church  v.  Sanders,  1  Houst.  trustees  of  a  dissenting  church  to 
100.  admit  a  minister  to  the  pulpit  who 

'  Rex  11.  Blooer,  Burr.  1043;  Bun-  has  been  duly  elected  pastor  of  the 
kel  ».  Wineiniller,  4  Har.  &  Mo-      church.    Rex  v.  Barker,  Burr.  1265. 


72  MAWDAMTTS.  [PAET  I. 

in  England  to  restore  a  sexton  to  his  place. ^  But  it  will  not 
lie  to  the  doctors  commons  to  restore  a  proctor,  the  office 
being  regarded  as  purely  spiritual  and  not  subject  to  control 
by  the  kings  bench.  ^  And  where  the  office  is  purely  eccle- 
siastical, unconnected  with  any  stipend,  salary  or  emolument, 
as  in  the  case  of  the  pastorate  of  a  church,  whose  incumbent 
receives  no  regular  salary  or  stipend,  but  is  supported  entirely 
by  private  and  voluntary  contributions,  the  civil  courts  will 
refuse  to  lend  their  aid  by  mandamus  to  correct  an  amotion 
from  the  office.*     ISTor  in  such  case  does  the  fact  that 

*  60  the  trustees  of  the  church  are  incorporated   iinder  thp 

*  61  general  law  of  the  state  to  take  charge  of  the  temporal- 

ities of  the  church,  affect  the  application  of  the  rule.* 
§  72.  Since  a  summons  to  answer  the  cliarges  preferred 
against  an  officer  is  necessary  to  constitute  a  proper  amotion, 
it  follows  that  a  return  to  the  alternative  writ  to  restore  the 
officer  removed  is  insufficient  if  it  fails  to  show  such  summons 
or  notice.' 


lY.     Books,  Eecoeds  and  Insignia  of  Office. 

g  73.  Mandamus  lies  for  custody  of  official  records,  seals  and  insignia. 

74.  The  rule  illustrated ;  inspection  of  books  and  records. 

75.  Degree  of  title  necessary. 

76.  Writ  lies  for  custody  of  public  buildings. 

77.  Not  granted  -where  title  to  office  is  the  real  point  in  issue. 

78.  Not  allowed  where  other  remedy  may  be  had  at  law. 

79.  Allowed  to  compel  holding  of  office  or  court  at  county  seat;  but  not 

to  determine  election  for  removal  of  county  seat. 

§  73.     The  principles  thus  far  discussed  and  illustrated,  as 
to  the  extent  to  which  the  courts  will  interfere  by  mandamus 

1  Anon.  Freem.  K.  B.  31.  Houst.  100. 

2  Lee's  case,   Carth.  169 ;  Lee  v.         *  Union    Church    v.    Sanders,    1 
Oxenden,  3  Salk.  230 ;  Rex  «.  Lee,      Houst.  100. 

3  Lev.  309.  6  King  v.  Gaskin,  8  T.  E.  209. 

'  Union  ,  Church    v.    Sanders,  1 
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with  questions  of  title  to  and  possession  of  offices,  and  inci- 
dents relating  thereto,  have  shown  the  extreme  jealousy  of  the 
courts  to  lending  their  extraordinary  aid  in  any  case  where  its 
effect  would  be  to  determine  disputed  questions  of  title,  all 
such  questions  being  properly  determinable  by  proceedings 
in  quo  warranto.  It  remains  to  consider  such  incidents 
connected  with  public  offices  as  the  books,  records,  seals 
and  other  insignia  of  office,  which,  though  intimately  con- 
nected with  the  official  position,  do  not  form  a  necessary  part 
of  it.  And  it  may  be  asserted  as  a  general  rule,  that  man- 
damus lies  to  compel  the  transfer  or  delivery  of  the  books, 
seals,  muniments,  records,  papers  and  other  parapher- 
nalia pertaining  to  a  public  office  to  the  person  properly  *  62 
entitled  to  their  custody,  and  the  writ  may  even  be  ex- 
tended to  the  case  of  public  buildings  pertaining  to  an  office, 
and  may  require  the  surrender  of  such  buildings  to  the 
person  legally  entitled  thereto!  i 

§  74.  The  branch  of  the  jurisdiction  under  discussion  is 
of  ancient  origin  and  was  exercised  by  the  king's  bench  at 
an  early  day.*  And  whenever  the  term  of  an  officer  has 
expired,  he  may  be  compelled  by  mandamus  to  turn  over  to 
his  successor  all  records  and  books  pertaining  to  his  office  to 

1  People  1).  Kilduff,  15  111.  493;  as  to  mandamus  to  compel  the  de- 
People  «.  Head,  25  111.  325 ;  Crowell  livery  of  books  and  records  pertaln- 
V.  Lambert,  10  Minn.  369 ;  Atherton  ing  to  corporate  offices,  American 
B,  Sherwood,  15  Minn.  231 ;  State  v.  Bailway  Prog  Co.  v.  Haven,  101 
Layton,  4  Dutch.  244;  Burr  i>.  Nor-  Mass.  398;  State  «.  Goll,  3  Vroom, 
ton,  25  Conn.  103;  Runion  i).  Lati-  285;  St.  Luke's  Church  v.  Slack,  7 
msr,  6  Rich.  N.  S.  136;  State  v.  Cush.  326;  Rex  «.  Wildman,  Stra. 
Johnson,  29  La.  An.  399 ;  Territory  879 ;  Anon.  1  Barn.  K.  B.  402.  And 
».  Shearer,  2  Dakota,  332;  Frisbie  see  as  to  delivery  of  books  and  rec- 
V.  Trustees,  78  Ind.  369;  Felts  v.  ords  pertaining  to  municipal  ofli- 
Mayor,  2  Head,  650;  King  v.  Owen,  ces,  "Walter  ».  Belding,  21  Vt.  658; 
5  Mod.  Rep.  314 ;  Rex  v.  Clapham,  Stone  v.  Small,  54  Vt.  498 ;  Kimball 
1  Wils.  305 ;  King  v.  Ingram,  1  v.  Lamprey,  19  N.  H.  215 ;  King  v. 
Black.  "W.  50.  And  see  Hooten  v.  Payn,  1  Nev.  &  P.  534. 
McKinney,  5  Nev.  194;  Bonner  v.  ''  See  King  v.  Owen,  5  Mod.  Rep. 
State  of  Georgia,  7  Geo.  473;  Nel-  314. 
son  V.  Edwards,  55  Tex.  389.    See 
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which  the  public  are  entitled  to  access,  i  And  the  writ  may 
even  be  granted  for  this  pnrpose  in  aid  of  the  person  de- 
clared duly  elected  to  the  office  and  holding  the  certificate  of 
election,  and  duly  sworn,  although  proceedings  are  pending 
to  test  the  legality  of  his  election,  since  the  court  by  grant- 
ing the  writ  does  not  finally  determine  upon  the  legality  of 
the  election.  2  So  the  writ  will  go  to  the  former  mayor  of  a 
city,  requiring  him  to  deliver  to  the  newly-elected  mayor  the 
common  seal  of  the  municipality.  ^  And  while  it  is  true  that 
quo  warranto  is  the  only  method  of  determining  disputed 
questions  of  title  to  public  offices,  yet  a  mere  groundless 
assumption  of  an  election  on  the  part  of  the  respondent, 
and  a  pretended  exercise  of  the  functions  of  the  office  da 
facto,  will  not  deter  the  court  from  granting  the  man- 
damus.* So  mandamus  will  lie  to  compel  a  public  officer  to 
permit  an  inspection  of  his  books  and  accounts  by  a  person 
entitled  to  such  inspection.  5  And  when  it  is  the  duty  of  a 
state  officer  having  custody  of  certain  books  and  records  to 
permit  persons  authorized  by  law  to  inspect  the  same  and  to 
make  copies  or  extracts  therefrom,  mandamus  is  the  appro- 
priate remedy  to  compel  the  performance  of  this  duty.  ^ 

§  75.  As  regards  the  evidence  of  his  title  which  the 
*  63  relator  must  show  who  seeks  the  aid  of  mandamus  to 
recover  possession  of  official  records  and  insignia,  it  is 
held  that,  having  received  a  certificate  of  election  and  quali- 
fied in  the  manner  provided  by  law,  he  is  ^jrt'wi*  facie  enti- 
tled to  their  possession  and  may  enforce  his  rights  by  aid  of 
the  writ.'  And  upon  the  application  for  mandamus,  the 
court  will  not  go  behind  the  certificate  of  election  and  try 
the  relator's  actual  title.  It  is,  therefore,  wholly  immaterial 
whether  the  relator  was  eligible  to  the  office  in   question,  or 

iRex  V.  Clapham,  1   Wils.  305;  *  People  «.  Kilcluflf,  15  111.  493. 

People  13.  Head,  25  111.  325.  » Brewer  ii.  Watson,  Gl  Ala.  310. 

2  People  D.  Head,  35  111.  335.  And         « State  ».  Hobart,  12  Nev.  408. 
see  Crowell  v.  Lambert,  10  Minn,  '  Crovvell  v.  Lambert,  10  Minn. 

869.  369. 

i>  People  D.  Kilduff,  15  111.  493. 
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whether  he  was  Anlj  elected  thereto,  since  to  try  such  issues 
would  be  to  determine  the  title  upon  proceedings  in  man- 
damus, which  the  courts  will  never  do.^  And  mandamus 
will  not  lie  to  a  county  clerk  to  compel  the  delivery  of  assess- 
ment Looks  to  one  claiming  to  be  duly  elected  as  assessor, 
when  the  clerk  has  already  delivered  the  books  to  a  de  facto 
assessor.  3  If,  howevei-,  the  respondent  has  actually  obtained 
judgment  in  his  favor  in  proceedings  to  test  the  election,  the 
relator  is  not  entitled  to  the  writ,  even  though  he  has  ap- 
pealed from  the  judgment  against  him  and  the  appeal  is  still 
pending.  3  Ifor  will  the  relief  be  granted  upon  the  appli- 
cation of  one  whose  title  to  the  office  is  uncertain  and 
doubtful.'* 

§  76.  The  writ  may  be  granted  to  compel  the  surrender 
of  public  buildings  to  the  officer  properly  entitled  to  their  cus- 
tody as  an  incident  to  his  office,  where  a  former  officer  refuses 
to  surrender  them.^  In  such  case,  the  term  of  the  person 
in  possession  having  expired,  he  is  regarded  as  in  possession 
without  any  colorable  right  or  title  of  any  nature,  and  is 
therefore  a  mere  intruder,  for  whose  expulsion  a  prompt  and 
efficient  remedy  is  necessary."  So  where  the  sheriff  of  a 
county  is  entitled  by  law  to  the  custody  of  the  county  jail, 
of  which  he  has  been  wrongfully  deprived,  he  is  entitled  to 
the  aid  of  a  mandamus  to  restore  him  to  possession. '  And 
where  it  is  made  by  law  the  duty  of  the  county  clerk 
of  a  particular  county  to  provide  for  the  transfer  of  cer-  *  64 
tain  records  to  a  new  county  created  out  of  the  old,  the 
writ  will  go  to  compel  the  performance  of  this  duty.  * 

S  77.     But  if  it  be  apparent  to  the  court  that,  instead  of  a 

1  Atherton  n.  Sherwood,  15  Minn.      «.  Norton,  25  Conn.  103 ;  "Warner  ». 
321.  Myers,  4  Oregon,  72. 

2  People  i).  Lieb,  85  111.  484.  « State  «.  Layton,  4  Dutch.  344. 

3  Allen  ■!).  Robinson,  17  Minn.  113.  '  Felts  «.   Mayor,   3  Head,  650; 
*  State  V.  Dusman,  39  N.  J.  L.      Burr  ».  Norton,  35  Conn.  103. 

C77.  *Hooten  «.   McKinney,    5  Nev. 

estate  V.  Layton,  4  Dutch.  244;      104. 
Felts  V.  Mayor,  2  Head,  G50 ;  Burr 
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proceeding  whose  object  is  only  to  get  possession  of  the  books 
and  insignia  of  an  office,  the  writ  is  inv.olied,  iu  reality,  to 
test  the  title  to  the  office,  and  that  the  question  of  title  is  the 
real  point  in  issue,  it  will  refuse  to  lend  its  aid  by  mandamus. 
In  all  such  cases,  the  parties  will  be  left  to  a  determination 
of  the  disputed  questions  of  title  by  proceedings  upon  in- 
formation in  the  nature  of  a  quo  warranto,  since  this  is  the 
only  remedy  in  which  judgment  of  ouster  can  be  had  against 
an  actual  incumbent,  and  the  person  rightfully  entitled  can 
be  put  into  possession  of  the  office,  i  The  court  will  not, 
therefore,  upon  an  application  for  a  mandamus  to  procure 
possession  of  official  records,  inquire  into  the  right  of  a  de 
facto  incumbent  of  the  office,  and  if  it  is  apparent  that  the 
relator's  rights  can  not  be  determined  without  such  an  in- 
vestigation into  respondent's  title,  mandamus  will  not  lie.  ^ 
S  78.  It  is  worthy  of  note  that  the  cases  in  which  the 
courts  have  interposed  by  mandamus  for  the  sui-render  of 
books,  papers  and  other  insignia  pertaining  to  public  offices, 
are  cases  where  the  person  in  possession  claimed  under  some 
color  of  right,  and  are,  for  the  most  part,  cases  where  the 
books  and  records  were  claimed  by  a  former  incumbent  of 
the  office,  or  person  claiming  to  be  entitled  to  its  possession 
and  to  the  exercise  of  its  functions.  And  where,  under  the 
laws  of  a  state,  mandamus  can  only  issue  to  an  inferior 
tribunal,  corporation,  board,  or  person,  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office  or  trust,  the  writ  will  not  lie  for  the 
surrender  of  official  records  and  insignia,  if  it  is  apparent 
from  the  record  that  the  respondent  is  merely  a  private  per- 
son, not  claiming  the  right  of  possession  by  virtue  of  any 
office  or  trust.'"*  So  where  one  has  been  employed  to  make  a 
survey  of  the  public  roads  of  a  county  and  to  plat  them  in  a 
suitable   book,  mandamus  will  not  go   to    compel   him  to 

'People  «.  Stevens,  5  Hill,  616;  2 States.  Pitot,  21   La.  An.  336; 

People  «.  Olds,  3  Cal.  167 ;  State  v.      State  v.  "Williams,  25  Minn.  340. 
Williams,  25  Minn.  340.  'Hussey  v.  Hamilton,  5  Kan. 463. 
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deliver  possession  of  such  book.^  In  all  such  cases,  ample 
relief  may  be  had  in  the  ordinary  course  of  law,  and 
the  party  aggrieved  will  be  left  to  pursue  such  remedy.  3*65 
Indeed,  it  is  always  a  complete  objection  to  the  issuing 
of  the  writ  to  compel  the  delivery  of  the  books  and  para- 
phernalia of  an  office,  that  a  direct  and  specific  remedy  is 
provided  by  statute  for  obtaining  them.^ 

§  79.  Mandamus  is  the  appropriate  remedy  to  compel 
county  officers  to  hold  their  offices  at  the  county  seat,  and  to 
remove  their  books  and  records  thereto  after  a  new  location 
of  the  county  seat  has  been  made,  and  to  compel  a  judge  to 
hold  his  court  at  the  county  seat.*  So,  pending  a  contest  as 
to  the  removal  of  a  county  seat,  mandamus  will  lie  to  compel 
a  judge  to  hold  coiirt  at  the  original  county  seat.^  But 
where  the  writ  is  sought  to  compel  county  officers  to  remove 
their  records  and  to  maintain  their  offices  at  a  place  alleged 
to  have  been  chosen  as  the  county  seat  at  an  election  held  for 
that  purpose,  and  it  clearly  appears  that  the  returns  of  the 
election  are  grossly  false  and  fraudulent,  the  court  may,  in 
the  exercise  of  its  discretion,  go  behind  the  election  returns 
and  refuse  to  grant  relief.'  And  while  there  may  be  no  im- 
propriety in  granting  the  writ  to  compel  county  officers  to 
hold  their  offices  at  the  place  designated  by  law,  or  to  remove 
upon  a  change  in  the  location  of  the  county  seat,  yet  where 

1  Stale  v.  Trent,  58  Mo.  571.  county  officer  to  remove  from  his 

"  Hussey  v.  Hamilton,  5  Kan.  462.  office  to  anotlier  office  assigned  to 

'  People  ®.  Stevens,  5  Hill,  616.  him  by  the  county  authorities,  since 

^County  of  Calaveras?).  Brockway,  an  action  of  ejectment  was  the  ap- 

30  Cal.  325;  States.  Saxton,  11  Wis.  propriate  remedy.    And  see   as  to 

27 ;  Commissioners  v.  The  State,  61  the  effect  of  delay  in  an  application 

Ind.  75 ;  State  ■».  Lean,  9  Wis.  279 ;  for  mandamus  to  county  officers  to 

State  V.  Thatch,  5  Neb.  94;  State  v.  remove  their  books  and  records  to 

Walker,  5  Eich.  N.  S.  263;  Lights,  a  new  location  of  the  county  seat, 

The  State,  14  Kan.  489.     See  Moses  Golden  «.  Elliot,  13  Kan.  92. 
1).  Kearney,  31  Ark.  261.    But  in  ^  Maxey  d.  Mack,  30  Ark.  473. 

Board  of  Commissioners  v.  Hatch,  '  State  i).  Marston,  6  Kan.  524.  See 

9  Nev.  357,  it  was  held  that  the  writ  also  State  v.  Stevens,  23  Kan.  456. 
would  not  be  granted  to  compel  a 
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the  laws  of  the  state  afford  a  plain  and  ample  remedy  for 
contesting  elections,  an  elector  seeking  to  avoid  an  election 
for  the  removal  of  the  county  seat  mnst  pursue  the  statu- 
tory remedy,  and  the  ■  validity  of  such  an  election  will  not 
be  tested  by  proceedings  in  mandamus  to  compel  the  removal 
of  county  offices.^  And  the  writ  has  been  refused  to  compel 
the  removal  of  county  records  to  a  place  claimed  to  be  the 
relocation  of  a  county  seat,  when  the  notice  of  the  election 
upon  the  question  of  removal  was  insufficient  and  not  con- 
formable to  the  law,  so  that  the  question  was  not  fairly  sub- 
mitted to  the  electors.  2 


V.       MiNISTEEIAL    OFFICEEa. 

§  80.  The  general  rule  stated. 

81.  The  rule  applied  to  clerks  of  court. 

82.  When  clerk  may  be  required  hy  mandamus  to  issue  execution. 
83  a.  Eeport  of  fees ;  record  of  meeting. 

83.  Mandamus  lies  to  recorders  of  deeds. 

84.  May  be  granted  to  compel  issuing  of  patents  for  lands. 

85.  Granted  to  compel  surrender  of  exempted  property  levied  upon 

under  execution. 

86.  Where  granted  to  compel  issue  of  bank  notes ;  and  of  railway-aid 

bonds. 

87.  Lies  to  compel  assessment  of  lands  for  taxes ;  and  for  assignment  of 

tax-sale  certificates ;  and  for  issuing  of  tax  deed. 

88.  When  issued  to  compel  granting  of  licenses. 

'89.  When  granted  for  recovering  payment  of  money ;  return  to  appellate 
tribunal. 

90.  Lies  to  strike  name  from  jury  list. 

91.  Contracts  for  public  works ;  rights  of  lowest  bidder;  the  doctrine 

in  Ohio. 

92.  Mandamus  not  granted  in  behalf  of  lowest  bidder. 

93.  Not  granted  where  contract  is  already  awarded. 

94.  The  general  rule  illustrated. 

95.  When  refused  against  postmaster  for  publication  of  letter  list. 

'  State  «.  Stockwell,  7  Kan.  98.         =  People  e.  Hamilton  Co.  3  Neb. 
But  see,  contra,  State  «.  Saxton,  11      244. 
Wis.  27. 
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96.  Limitations  upon  the  granting  of  mandamus  to  ministerial  officers. 

97.  Not  granted  where  ministerial  officers  are   entrusted  with  discre- 

tionary powers. 

98.  Jurisdiction  of  the  federal  courts  over  ministerial  officers. 

99.  Judicial  power  of  United  States  over  its  officers  not  denied,  but  not 

conferred  upon  circuit  courts. 


§  80.  Most  public  officers,  whatever  tlie  nature  of 
their  office,  or  from  whatever  source  they  derive  their  *  66 
authority,  are  entrusted  with  the  performance  of  certain 
duties  concerning  which  they  are  vested  with  no  discretionary 
powers,  and  which  are  either  positively  imposed  upon  them 
by  virtue  of  express  law,  or  necessarily  result  from  the 
nature  of  the  office  which  they  fill.  These  duties,  being  un- 
attended with  any  degree  of  official  discretion,  are  regarded 
as  ministerial  in  their  nature,  and  the  officers  at  whose  hands 
their  performance  is  required  are,  as  to  such  duties,  minis- 
terial officers.  The  distinction  between  obligations  of  this 
nature,  and  those  calling  for  the  exercise  of  judicial  discre- 
tion and  some  degree  of  judgment  is  obvious.  It  is  a  dis- 
tinction frequently  noticed  throughout  these  pages,  and  in 
some  of  its  many  forms  it  is  perpetually  recurring  in  any 
attempt  to  analyze  the  principles  underlying  the  law  of 
mandamus.  And  while,  as  we  have  already  seen  and  shall 
hereafter  see,  the  courts  have  steadily  refused  to  lend  their 
extraordinary  aid  by  mandamus  to  control  in  any  degree  the 
exercise  of  official  discretion,  wherever  vested,  yet  as  to 
official  duties  of  a  ministerial  character,  unattended  with  the 
exercise  of  any  degree  of  discretion,  and  absolute  and  imper- 
ative in  their  nature,  the  law  is  otherwise.  And  it  may  be 
asserted  as  a  rule  of  universal  application,  that  in  the  absence 
of  any  other  adequate  and  specific  legal  remedy,  mandamus 
will  lie  to  compel  the  performance  of  purely  ministerial  duties, 
plainly  incumbent  upon  an  officer  by  opei'ation  of  law  or  by 
virtue  of  his  office,  and  concerning  which  he  possesses  no 
discretionary  powers.  Or,  in  other  words,  wherever  a  spe- 
cific duty  is  required  by  law  of  a  particular  officer,  unattended 
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with  the  exercise  of  any  degree  of  official  judgment  or 
*  67  element  of  discretion,  and  on  the  performance  of  which 

individual  rights  depend,  mandamus  is  the  appropriate 
remedy  for  a  failure  or  refusal  to  perform  the  duty.  ^ 

§  81.  The  rule  that  mandamus  lies  to  ministerial  officers 
to  compel  the  performance  of  purely  ministerial  duties,  is 
frequently  applied  to  cases  where  the  relief  is  sought  against 
clerks  of  courts  to  require  the  performance  of  their  official 
duties.  And  in  as  far  as  these  officers  are  vested  with  minis- 
terial functions,  involving  the  exercise  of  no  discretion  or 
judgment,  mandamus  is  the  appropriate  remedy  to  set  them 
in  motion.  2  Thus,  the  receiving  and  filing  a  sheriff's  hond 
and  administering  the  oath  of  office  by  the  clerk  of  a  court, 


>  Kendall  i).  The  United  States,  13 
Pet.  524;  Citizens  Bank  of  Steuben- 
ville  M.Wright,  6  Ohio  St.  318;  Peo- 
ple V.  Commissioner  of  Slate  Land 
Office,  23  Mich.  270 ;  North  Western 
N.  C.  R.  Co.  V.  Jenkins,  65  N.  C. 
173 ;  Queen  e.  Southampton,  1  Best 
&  Smith,  5 ;  State  ^.Wrotnowski,  17 
La.  An.  156 ;  State  v.  Barker,  4  Kan. 
879;  States.  Magill,  Ih.415;  People 
V.  Perry,  13  Barb.  206;  People  ». 
Taylor,  45  Barb.  129;  People  e. 
Miner,  37  Barb.  406 ;  Silver  v.  The 
People,  45  111.  225;  Strong's  case, 
Kirby,  345;  State  v.  Meadows,  1 
Kan.  90;  Simpson  i).  Register  of 
Land  Office,  Ky.  Dec.  (2nd  edition), 
217 ;  People  v.  Collins,  7  Johns. 
Rep.  549 ;  People  o.  Canal  Apprais- 
ers, 73  N.Y.  443 ;  People  c.  Shearer, 
30  Cal.  645 ;  Hempstead  v.  Undor- 
hill's  Heirs,  20  Ark.  337;  Mitchell 
V.  Hay,  37  Geo.  581;  People  v. 
Loucks,  38  Cal.  68;  People  v.  Gale, 
23  Barb.  503;  People  v.  Fletcher,  3 
Scam.  483;  Attorney  General  v. 
Lum,  2  Wis.  507;  Fowler  v.  Peirce, 
2  Cal.  165 ;  People  v.  Brooks,  16  Cal. 
tl;    Danley  v.  Whiteley,  14  Ark. 


687 ;  State  v.  Bordelon,  6  La.  An.  68 ; 
Turner  v.  Melony,  13  Cal.  631; 
Bryan  v.  Cattell,  15  Iowa,  538 ;  State 
11.  Gamble,  13  Fla.  9 ;  State  v.  Secre- 
tary of  State,  33  Mo.  393 ;  People  «. 
Smith,  43  111.  319 ;  Bx  pwrte  Carno- 
chan,  Charlt.  216 ;  Ex  parte  Selma 
&  Gulf  R.  Co.  46  Ala.  428;  State  v. 
Draper,  48  Mo.  313 ;  Black  v.  Audi- 
tor of  State,  26  Ark.  237 ;  People  v. 
Supervisors  of  Otsego,  51  N.  T. 
401 ;  State  v.  Brown,  38  La.  An.  103 ; 
State  i>.  Burke,  33  La.  An.  969; 
Mau  V.  Liddle,  15  Nev.  271 ;  Robin- 
son 11.  Rogers,  34  Grat.  319.  And  in 
Louisiana  it  is  held  that  mandamus 
will  only  ]i<>  against  a  public  ofiicer 
when  there  is  a  specific  ministerial 
duty  imposed  upon  him  by  law. 
State  v.  Dubuclet,  27  La.  An.  29 ; 
State  V.  Clinton,  27  La.  An.  429; 
State  V.  Board  of  Liquidators,  27 
La.  An.  660;  State  v.  Dubuclet,  28 
La.  An.  85 ;  State  v.  Johnson,  28  La. 
An.  933. 

^Bx  parte  Carnoohan,  Charlt.  316 ; 
People  11.  Gale,  22  Barb.  502 ;  People 
«.  Fletcher,  2  Scam.  482 ;  Attorney 
General  v.  Lum,  3  Wis.  507 ;  People 
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these  duties  being  required  of  him  by  law,  are  considered, 
not  as  judicial,  but  simply  ministerial  duties,  which  the  clerk 
may  be  required  by  mandamus  to  perform.  ^  And  where  the 
clerk  has  no  discretion  with  reference  to  the  approval  of 
official  bonds,  other  than  that  of  determining  the  suffi- 
ciency of  the  surety,  the  writ  has  been  allowed,  notwith-  *  68 
standing  another  person  fills  the  office  de  facto  and  is 
wrongfully  exercising  its  functions.  ^  But  where  the  clerk 
is  vested  with  powers  of  a  quasi-judicial  nature  as  to  the 
approval  of  bonds  of  county  officers,  the  rule  is  otherwise, 
and  in  such  case  mandamus  will  not  lie  to  compel  the 
approval.  ^ 

§  82.  While  the  authorities  are  not  altogether  free  from 
doubt  as  to  the  right  of  a  judgment  creditor  to  compel  the 
clerk  of  a  court  by  mandamus  to  issue  an  execution  upon  his 
judgment,  the  true  test  to  be  applied  in  such  cases  seems  to 
be,  whether  the  remedy  against  the  clerk  by  action  at  law  for 
a  refusal  to  perform  his  duty  is  sufficient  to  give  full  redress 
to  the  party  injured.  And  where  it  is  held  that  an  action  at 
law  against  the  clerk  for  damages  upon  his  bond,  or  a  motion 
in  the  proper  court,  will  affiord  ample  relief  to  the  judgment 
creditor,  the  courts  will  withhold  relief  by  mandamus.*  On 
the  other  hand,  notwithstanding  the  existence  of  a  remedy  by 
action  against  the  clerk  upon  his  official  bond  for  damages,  if 
such  remedy  be  inadequate  to  procure  for  the  party  aggrieved 
the  specific  relief  to  which  he  is  entitled,  mandamus  will  lie.  ^ 
Thus,  the  writ  will  go  to  the  clerk  of  a  court  commanding  him 
to  issue  a  writ  of  assistance  in  aid  of  an  order  of  the  court  for 
the  delivery  of  particular  property. '  So  where  plaintiff  in 
an  action  for  the  recovery  of  real  property  obtains  a  judgment 
entitling  him  to  a  writ  of  habere  facias  possessionem,  but  the 

■0.   Loucks,   38   Cal.  68 ;    Gulick  ».  *  Goodwin  v.  Glazer,  10  Cal.  333 ; 

New,  14  Ind.  93 ;  Moore  v.  Muse,  Fulton  v.  Hanna,  40  Cal.  378. 

47  Tex.  310.                                 '  =  People  v.  Loucks,  38  Cal.  68 ;  At- 

'  People  V.  Fletcher,  3  Scam.  483.  torney  General  «.  Lurn,  3  Wis.  507. 

2  Gulick  B.  New,  14  Ind.  93.  •  Attorney  General  v.  Lum,  m^ra. 

•  Swan  «.  Gray,  44  Miss.  393. 
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clerk  of  the  court  refuses  to  issue  such  writ,  an  appropriate 
case  is  presented  for  relief  by  mandamus,  since  an  action  at 
law  upon  the  bond  of  the  clerk  for  damages  would  be  mani- 
festly inadequate.!  ^^d  the  writ  has  been  allowed  to  compel 
a  clerk  to  issue  a  citation  in  a  cause,  ^  as  well  as  to  issue  an 
execution  or  the  appropriate  process  to  carry  into  effect  a 
judgment  of  the  court.  ^  So,  too,  it  has  been  granted  by  the 
supreme  court  of  a  state  to  compel  the  clerk  of  an  inferior 
court  to  make  out  and  transmit  to  the  supreme  court  a 
*  69  transcript  of  the  record  in  a  cause  determined  in  the 
court  below,  where  the  plaintiff  has  sued  out  a  writ  of 
error,  ^?^  forma  pauperis,  in  the  higher  tribunal.*  But  in 
all  cases  where  the  writ  is  sought  to  compel  a  clerk  to  issue 
an  execution,  it  should  be  shown  that  application  for  relief 
was  first  made  to  the  court  in  which  the  judgment  was  ren- 
dered, and  that  such  court  has  refused  to  act.'  And  the 
writ  will  not  go  commanding  a  clerk  to  issue  an  order  for  a 
sale  under  a  judgment,  after  the  expiration  of  the  statutory 
period  of  limitation,  beyond  which  a  judgment  becomes  dor- 
mant until  revived  by  due  process  of  law,  since  all  proceed- 
ings under  such  judgment  are  void  until  it  has  been  revived.* 

§  82  a.  Mandamus  also  lies  to  compel  a  county  clerk  to 
make  a  i-eport  of  all  fees  received  by  him  by  virtue  of  his 
office,  when  the  making  of  such  report  is  a  duty  required  of 
him  by  law.'  -So  the  duty  of  a  town  clerk  to  record  the 
proceedings  of  a  town  meeting  as  declared  by  the  moderator 
of  such  meeting  being  purely  a  ministerial  duty,  involving 
the  exercise  of  no  judicial  discretion,  mandamus  will  lie  to 
compel  the  clerk  to  amend  or  correct  his  records  in  such 
manner  as  to  correspond  with  the  facts.  ^ 

§  83.     Officers  entrusted  with  the  recording  of  deeds  are 

1  People  ■!).  Loucks,  38  Cal.  68.  ^  Compton  «.  Airial,  9  La.  An.  496. 

2  Bx  parte  Carnoclian,  Charlt.  316.  •  State  v.  McArthiir,  5  Kan.  280. 
"People  i>.  Gale,  33  Barb.  503;  'State  «.  Whittemore,  13  Neb. 

Moore  ».  Muse,  47  Tex.  310.  353. 

*  Kodgers  v.  Alexander,  35  Tex.  «  Hill  v.  Goodwin,  56  N.  H.  44. 

116.  See  Bell  «.  Pike,  53  N.  H.  473. 
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treated  as  ministevial  officers  witliin  the  meaning  of  the  rule, 
and  properly  subject  to  the  writ.*  Thus,  mandamus  lies  to  a 
register  of  deeds  to  compel  him  to  record  a  deed  left  with  him 
for  that  purpose,  ^  or  to  enter  upon  the  records  satisfaction  of 
a  mortgage.'  So  the  writ  will  go  commanding  a  recorder  of 
deeds  to  permit  access  to  his  books  and  records  by  a  person 
properly  entitled  thereto.*  So,  too,  the  register  of  a  state 
land  office  may  be  required  by  mandamus  to  receive  and  regis- 
ter a  plat  and  certificate  of  the  survey  of  lands. '  And  where, 
by  an  act  of  legislature,  a  portion  of  one  county  is  annexed  to 
another,  the  register  of  deeds  of  the  latter  county  is  entitled 
to  the  aid  of  a  mandamus,  to  compel  the  same  officer  in  the 
former  county  to  permit  him  to  transcribe  the  records  of  his 
county,  in  as  far  as  they  affect  real  estate  in  the  portion  thus 
annexed.*  _ 

§  84.  The  writ  will  go  to  the  commissioner  of  a  state  land 
office  requiring  him  to  issue  patents  for  certain  swamp  lands 
appropriated  to  a  county  by  an  act  of  legislature  for  the  con- 
struction of  a  public  road,  the  duty  of  the  officer  being 
treated  as  a  ministerial  one.''  And  a  state  land  agent,  *  70 
as  to  duties  in  passing  upon  conflicting  claims  to  lands, 
which  are  ministerial  in  their  character,  may  be  controlled 
by  mandamus,  although  in  proceedings  for  the  writ  in  such 
case,  the  court  will  not  permit  tlie  rights  of  third  parties  to 
be  affected,  any  farther  than  they  are  necessarily  and  inci- 
dentally affected  in  determining  the  duties  of  the  officer. » 

§  85.     Where  an  officer  has  levied  upon  properoy  in  satis- 

>  Strong's  case,  Kirby,  345;  Peo-  41  Mich,  733. 
pie  «.  Miner,  37  Barb.  466 ;  Silver  v.         »  People  v.  Miner,  37  Barb.  466. 
The  People,  45  111.  225.  *  Silver  «.  The  People,  45  111.  225. 

2  Strong's  case,  Kirby,  345;   Ex         'Simpson    «    Register  of  Land 

parte  Goodell,  14  Johns.  Rep.  325.  Office,  Ky.  Dec.  (2nd  edition),  217. 
But  the  writ  -will  not  go  to  require  •  State  v.  Meadows,  1  Kan.  90, 

a  recorder  of  deeds  to  deliver  a         'Peoples.  Commissinner  of  State 

deed  which  he  has  not  received  in  Land  Office,  23  Mich.  270. 
his  official  capacity,  and  which  he         *  flempsteadi).  Underbill's  Heirs, 

holds  in  escrow.    People  v.  Curtis,  20  Ark.  337. 
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faction  of  unpaid  taxes,  which  is  claimed  as  exempt  from  levy 
under  the  exemption  laws  of  the  state,  and  the  owner  has 
given  bond  and  security  for  the  forthcoming  of  the  property, 
the  writ  may  be  granted  requiring  the  officer  to  deliver  up  the 
property,  this  being  his  plain,  legal  duty,  as  to  which  he  is 
•  vested  with  no  discretion,  and  there  being  no  adequate  remedy 
in  damages,  an  action  of  trespass  against  the  officer  not 
affording  specific  relief  by  the  return  of  the  property. ^ 

§  86.  Again,  it  has  been  held,  in  conformity  with  the  gen- 
eral rule  allowing  mandamus  to  compel  the  performance  of 
ministerial  duties,  that  where  a  banking  association  has  com- 
plied with  all  the  requirements  of  the  law  necessary  to  entitle 
it  to  receive  from  the  state  auditor  bank  notes  for  circulation, 
the  writ  will  be  granted  to  require  the  auditor  to  com  ply  with 
his  duty  by  furnishing  the  notes.  ^  And  where  it  is  made  by 
law  the  imperative  duty  of  a  state  treasurer  to  issue  bonds  of 
the  state  to  a  railway,  upon  completion  of  a  certain  portion  of 
its  road,  this  duty  may  be  enforced  by  mandamus  upon  the 
application  of  the  company.  ^ 

§  87.  The  duty  of  an  assessor  of  taxes  to  assess  lands  liable 
to  taxation,  is  regarded  as  a  ministerial  duty,  for  which  man- 
damus is  the  proper  remedy.*  And  where  the  laws  of  the 
state  give  the  right  to  a  purchaser  of  tax-sale  certificates  for 
lands  bid  off  by  counties  aftax  sales,  to  have  such  certificates 
assigned  to  him,  and  it  is  the  duty  of  the  county  treasurer  to 
make  such  assignment,  mandamus  lies  for  a  refusal  to  per- 
form such  duty.  5  So  the  writ  will  go  to  compel  the  issuing 
of  a  tax  deed  by  the  proper  officer,  upon  a  sale  of  land 
for  unpaid  taxes. «  It  would  seem,  however,  that  before  the 
relief  will  be  granted  in  such  case  there  should  be  a  demand 

1  Mitchell  B.  Hay,  37  Geo.  581.  *  People  v.  Shearer,  30  Cal.  645. 

2  Citizen's  Bank  of  Steubenville  ^  State  v.  Magill,  4  Kan.  415. 

«.  Wright,  6  Ohio  St  318.  «  State  s.  Winn,  19  Wis.  304;  Bry- 

'  North  Western  N.  C.  R.  Co.  v.      son  v.  Spaulding,  30  Kan.  427. 
Jenkins,  65  N.  0.  173. 
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upon  the  officer  whose  duty  it  is  to  issue  the  deed  and  a 
refusal  by  him  to  execute  it.  i 

§  88.  "Where  the  power  of  granting  licenses  is  con- 
ferred upon  a  particular  officer,  as  an  official  duty,  and  *  71 
he  is  required  by  law  to  grant  certain  licenses  to  persons 
tendering  sufficient  surety  and  paying  certain  fees,  his  only 
discretion  in  the  matter  being  as  to  the  sufficiency  of  the 
surety,  the  writ  will  go  commanding  him  to  grant  a  license 
on  sufficient  sui-ety  being  given  and  the  fees  being  paid.^ 

§  89.  "Where  a  duty  is  imposed  by  law  upon  certain  offi- 
cers of  levying  and  collecting  certain  money  and  paying  it 
over  to  others,  while  it  would  seem  to  be  incompetent  to  com- 
mand such  officers  specifically  by  mandamus  to  bring  an 
action  for  the  money,  the  writ  may  go  requiring  and  direct- 
ing them  to  take  the  necessary  legal  measures  for  recovering 
payment.*  And  where  an  appeal  has  been  taken  from  the 
decision  of  a  board  of  auditing  officers,  and  it  is  the  duty  of 
such  board  to  make  a  return  to  the  appellate  tribunal,  such 
duty  being  purely  ministerial,  its  performance  may  be  required 
by  mandamus.  And  in  such  case,  the  right  to  the  manda- 
mus is  not  dependent  upon  the  ultimate  right  to  relief.* 

§  90.  A  commissioner  for  the  selection  of  jurors  under 
the  laws  of  the  state,  being  regarded  as  a  ministerial  and  not 
a  judicial  officer,  may  be  compelled  by  the  writ  to  strike  from 
a  jury  list  the  name  of  a  person  who  is  not  liable  to  jury 
duty,  the  officer  being  regarded  as  devoid  of  all  discretion  in 
the  matter.  5 

§  91.  The  duties  of  public  officers  entrusted  with  the  let- 
ting of  contracts  for  public  works,  are  deserving  of  special 
notice,  particularly  with  reference  to  that  class  of  contracts 
which  are  required  by  the  constitution  or  laws  of  the  state  to 
be  let  to  the  lowest  bidder.     In  many  of  the  states  it  is  pro- 

'  Biyson  v.  SpaulcTing,  30  Kan.  Smith,  5. 

437.  *  People  v.  Canal  Appraisers,  73 

2  People  v.  Perry,  13  Barti.  306.  N.  Y.  443. 

8  Queen  v.  Southampton,  1  Best  &  '  People  v.  Taylor,  45  Barb.  139. 
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vided,  either  by  constitution,  or  by  legislation,  tliat  certain 
contracts  or  services  to  be  rendered  the  public,  such  as  public 
printing,  the  erection  of  public  buildings,  and  other  kindred 
works  of  public  improvement,  shall  be  let  to  the  lowest 
responsible  bidder  giving  adequate  surety,  the  details  of  the 
advertising,  awarding  of  contracts,  amount  of  surety  required, 
and  other  matters  of  like  nature  being  generally  regulated  by 

express   legislation.     With    reference  to  this  class  of 
*  72  contracts  and  the  duties  of  the  officers  entrusted  with 

awarding  them,  the  doctrine  has  been  broadly  asserted 
in  Ohio,  that  where  the  bidder  for  the  work  has  complied 
with  all  the  requirements  of  the  law,  and  his  proposal  is  for 
the  lowest  price  and  is  in  conformity  with  law,  he  is  entitled 
to  the  contract,  and  it  is  the  imperative  duty  of  the  officers  to 
award  it  accordingly,  tlie  duty  being  of  a  ministerial  nature 
and  hence  subject  to  coercion  by  mandamus,  even  though  the 
contract  may  have  already  been  awarded  to  another  bidder,  i 
But  even  in  Ohio  the  decisions  are  far  from  harmonious,  and 
the  rule  which  they  have  attempted  to  establish  has  been  so 
hedged  about  by  limitations  and  conditions  as  to  be  of  but 
little  force.  Thus,  it  has  been  held  that  the  writ  would  not 
lie  in  behalf  of  the  lowest  bidder  for  public  printing,  to  com- 
pel the  commissioners  to  award  him  the  contract  for  the 
printing,  which  had  already  been  awarded  by  mistake  to  a 
higher  bidder,  where  the  party  aggrieved  had  been  guilty  of 
along  and  unexplained  delay  in  seeking  relief,  and  where  he 
failed  to  show  how  much  lower  his  bid  was  than  that  of  the 
person  receiving  the  contract.  ^  Nor  will  the  jurisdiction  be 
exercised  in  favor  of  one  claiming  to  be  the  lowest  bidder, 
who  does  not  show  a  clear,  legal  right  on  his  own  part,  and  a 
plain  dereliction  of  duty  on  the  part  of  the  officers.  *     And 


'  Farman   «.    Commissioners    of  See  Peoples.  Contracting  Board,  46 

Darlie  Co.  21  Oliio  St.  311.  And  the  Barb.  354. 

same  doctrine  has  been  contended  "  State  «.  Commissioners  of  Print- 

for  in  New  Yorli,  wliere  no  award  ing,  18  Oliio  St.  386. 

had  yet  been  made  of  the  contract.  '  State  v.  Commissioners  of  Ham- 
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where  the  law  requires  competing  bidders  for  contracts  for 
works  of  public  improvement  to  give  a  good  and  sufficient 
bond,  to  the  acceptance  of  the  officers  or  commissioners 
entrusted  with  letting  the  contracts,  and  in  the  exercise  of 
their  discretionary  powers  such  officers  have  rejected  the 
bond,  mandamus  will  not  go  to  compel  them  to  award  the 
contract  to  the  bidder  whose  bond  they  have  rejected.  ^  So 
before  the  writ  will  go  to  compel  the  awarding  of  a  contract 
to  one  claiming  to  be  the  lowest  bidder,  he  must  show  that  all 
the  requirements  of  the  law  under  which  the  proposal  was 
made  have  been  substantially  complied  with.* 

§  92.  The  better  doctrine,  however,  as  to  all  cases  of  this 
nature,  and  one  which  has  the  support  of  an  almost  uni- 
form current  of  authority,  is  that  the  duties  of  officers  *  73 
entrusted  with  the  letting  of  contracts  for  works  of  pub- 
lic improvement  to  the  lowest  bidder,  are  not  duties  of  a 
strictly  ministerial  nature,  but  involve  the  exercise  of  such  a 
degree  of  official  discretion  as  to  place  them  beyond  control 
of  the  courts  by  mandamus.  ^  And  the  true  theory  of  all 
statutes  requiring  the  letting  of  such  contracts  to  the  lowest 
bidder,  is  that  they  are  designed  for  the  benefit  and  protec- 
tion of  the  public,  rather  than  for  that  of  the  bidders,  and 
that  they  confer  no  absolute  right  u^jon  a  bidder  to  enforce 
the  letting  of  the  contract  by  mandamus,  after  it  has  already 
been  awarded  to  another.*  And  where  a  board  of  commis- 
sioners for  the  erection  of  a  public  building  are  required  by 

ilton  Co.  30  Ohio  St.  425.    And  see  People  v.  Croton  Aqueduct  Board, 

American   Clock   Co.  b.    Commis-  36  Barb.  3iO ;  Same  «.  Same,  49  Barb, 

siouers  of  Licking  Co.  31  Ohio  St.  359;  People  v.  Fay,  3  Lansing,  898; 

415;  People  v.   Commissioners  of  Free  Press  Association  v.  Nichols, 

Buffalo  Co.  4  Neb.  150.  45  Vt.  7 ;  Hoole  v.  Kinkead,  16  Nev. 

'  Boren     v.     Commissioners    of  317;  Commonwealths.  Mitchell,  83 

Darke  Co.  21  Ohio  St.  311.  Pa.  St.  343.    And  see  State  v.  Com- 

*  State  11.  Barnes,  35  Ohio  St.  136.  missioners  of  Licking  Co.  26  Ohio 

"  State  1).  .Board  of  Education  of  St.  531. 

Fond  du  Lac,  24  Wis.  683 ;  People  *  State  v.  Board  of  Education  of 

«.  The  Contracting  Board,  27  N.  Y.  Fond  du  Lac,  24  Wis.  683 ;  Common- 

378;  Same  ®.  Same,  33  N.  Y.  383;  wealth  «.  Mitchell,  83  Pa.  St.  343. 
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law  to  let  the  contract  to  the  lowest  responsible  bidder,  they 
are  regarded  as  vested  with  powers  partaking  of  a  judicial 
nature  in  determining  the  responsibility  of  bidders.  "Where, 
therefore,  they  have  acted  in  ^ood  faith  and  have  accepted  a 
bid  which  they  regard  as  that  of  the  lowest  responsible  bid- 
der, they  can  not  be  compelled  by  mandamus  to  let  the  contract 
to  a  lower  bidder.  The  duties  of  such  commissioners  being 
judicial  rather  than  ministerial,  their  action,  when  had  in  good 
faith  and  in  the  absence  of  fraud,  will  not  be  controlled  by  the 

courts.  1  In  all  such  cases,  the  spirit  rather  than  the 
*  74  strict  letter   of  the  law  requiring  the  work  to  be  let  to 

the  lowest  bidder  should  be  kept  in  view.  And  where 
the  right  of  the  officers  to  enter  into  the  contract  is  itself 
somewhat  doubtful,  mandamus  will  not  lie.^  Nor  does  the 
mere  issuing  of  proposals  by  officers  entrusted  with  letting 
contracts,  inviting  bids  for  the  performance  of  the  work,  with- 
on.t  binding  themselves  to  award  the  contract  to  the  lowest  bid- 
der, create  such  an  obligation  on  the  part  of  the  officers  as  to 
entitle  the  lowest  bidder  to  the  aid  of  a  mandamus  to  obtain 
the  contract.  Especially  is  it  ground  for  refusing  the  writ, 
in  such  a  case,  that  the  officers  show  that  they  are  without 
the  necessary  appropriation  to  meet  the  expenditure  required, 
and  that  they  have  materially  changed  the  design  and  charac- 
ter of  the  work,  so  that  the  public  interests  require  that  it 
should  be  again  advertised  and  the  contracts  let  under  propo- 
sals framed  in  accordance  with  such  alterations.* 

§  93.  It  is  important  also  to  observe,  in  connection  with 
the  doctrine  under  discussion,  that  where  public  officers  are 
entrusted  by  law  with  the  duty  of  awarding  contracts  for 
work  or  services  to  be  rendered  the  state,  and  are  required  by 
law  to  let  the  contract,  after  competition,  to  the  person  whose 
offer  shall  be  most  advantageous  to  the  state,  their  authority 
in  the  matter  is  exhausted  when  they  have  made  the  award. 

•  Hoole  V.  Kinkead,  16  Nev.  217 ;  ^  People  ®.  Fay,  3  Lansing,  398. 

State  V.  Commissioners  of  Slielby  "  People  v.  Croton  Aqueduct 
Co.  36  Ohio  St.  336.  Board,  49  Barb,  259. 
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They  can  not,  therefore,  be  compelled  by  mandamus  to  exam- 
ine other  proposals  and  to  enter  into  another  contract  for  the 
same  services,  after  they  have  already  passed  upon  the  matter 
and  a^\'arded  the  contract,  i 

§  94.     The  authorities  referred  to  in  the  notes  to  the  pre- 
ceding sections,  leave  no  room  for  doubt  as  to  the  settled  rule 
that  the  lowest  bidder  acquires  no  such  rights  by  making  his 
bid  as  to  entitle  him  to  the  writ  of  mandamus,  before  the  con- 
tract has  actually  been  awarded  him.^     The  powers 
conferred  upon  the  boards  or  officers  authorized  to  con-  *  75 
tract  with  the  lowest  bidder,  necessarily  involving  the 
exercise  of  discretion,  the   general   principle  denying  relief 
by  mandamus  to  control  the  discretionary  powers  of  public 
ofiBcers  applies,  and  the  courts  refuse  to  interfere.*     Upon 
similar    principles    the    writ    will    be    refused    where 
it  is  sought    to  compel    certain   state    ofScers    to    ap-  *  76 
pi'ove  of  a  contract  awarded  the  relator  for  the  con- 
struction of  public  works  of  the   state.*     Where,  however, 
the  relator  has  been   awarded    the  contract  for  printing  the 
laws  of  a  state  and  the  contract  has  been  actually  entered  into, 
for  the  faithful  performance  of  which  he  has  given  the  re- 
quired bond,  he  may  by  mandamus  compel  the  secre- 
tary of  state  to  furnish  him  with  copies  of  the  public  *  77 
laws  for  printing,  notwithstanding    the    printing   has 
been  let  to  another  under  a  subsequent  law.     In  such  a  case 
the  relator's  rights  are  regarded  as  contract  rights,  and  in  as 
far  as  the  subsequent  law  impairs  their  obligation,  it  is  in- 

'  Free  Press  Association  v.  Nich-  posed    contract  for    public    work, 

ols,  45  Vt.  7.  whereby  an  expenditure  will  be  re- 

2  See  cases  cited  supra,  and  Peo-  quired  larger  than  is  necessary,  and 

pie  V.  Croton  Aqueduct  Board,  36  larger  than  would  be  incurred  by 

Barb.  240.  awarding  the   contract  to  a  lower 

^  People  jj.The  Contracting  Board,  bidder,  who  has  substantially  com- 

37  ]Sr.  Y.  378.    And  it  has  been  held  plied  with  the  law.  Peoples.  Green, 

that  the  writ  will  not  lie  to  compel  N.   Y.     Supreme    Court,     Special 

municipal  officers  to  approve  of  the  Term,  6  Chicago  Legal  News,  208. 

security  tendered  for  the  faithful  *People«.  The  Canal  Board,  13 

performance  by  a  bidder  of  his  pro-  Barb.  432. 
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valid  and  constitutes  no  bar  to  relief  by  mandamus.  ^  And 
when  a  board  of  state  auditors  are  required  by  law  to  take 
proceedings  for  publishing  the  reports  of  the  supreme  court 
of  the  state,  mandamus  will  lie  to  set  them  in  motion.  2 

§  95.  Mandamus  will  not  lie  from  a  district  court  of  the 
United  States  to  the  postmaster  of  a  city,  to  compel  him  to 
publish  the  list  of  letters  uncalled  for  in  the  ncTCpaper  having 
the  largest  circulation,  as  required  by  law.  The  granting  of 
the  writ  for  such  a  purpose  would  be  the  exercise  of  an  orig- 
inal jurisdiction,  and  the  federal  courts  have  no  power  to  in- 
terfere by  mandamus,  except  when  the  writ  is  necessary  to 
the  proper  exercise  of  a  jurisdiction  previously  acquired. ^ 

§  96.  While  the  discussion  of  tlie  law  of  mandamus  to 
ministerial  officers  thus  far,  has  shown  the  jurisdiction  to  be 
well  established  to  enforce  the  performance  of  public  duties 
plainly  incumbent  by  law  upon  such  officers,  it  is  neverthe- 
less linaited  to  cases  where  the  officer  is  legally  and  fully 
empowered  to  perform  the  mandate  of  the  court.  And  the 
writ  will  not  go  to  command  the  performance  of  an  official 
act  or  duty  in  advance  of  the  time  when  it  is  actually  re- 
quired by  law,  since  the  courts  will  not  presume  that  public 
officers  will  refuse  the  performance  of  their  duties  at  the 
proper  time.*  Nor  will  the  writ  issue  in  any  event  to  com- 
pel a  ministerial  officer  to  perform  a  duty  I'equired  of  him  by 
a  statute  which  is  decided  to  be  void.^  Nor  will  mandamus 
lie  to  a  ministerial  officer  to  enforce  obedience  to  an  order  of 
an  inferior  court,  especially  where  a  remedy  by  indictment 
exists  against  the  officer  for -disobedience.' 

§  97.  It  sometimes  happens  that  officers  whose  general 
functions  are  of  a  ministerial  nature,  are  entrusted  by  law 

'  State  B.  Barker,  4 Kan.  379.   And  iana. 

see  Same  v.  Same,  lb.  435.  *  City  of  Zanesville  «.  Auditor,  5 

'''  People  1).  Board  of  State  Audi-  Ohio  St.  589. 

tors,  43  Midi.  432.  » State  «.  Tappan,  39  Wis.   664; 

^United  States  v.  Smallwood,  1  State  j).  Jumel,  33  La.  An.  60. 

Cliicago  Legal  News,  331,  decided  « King  v.  Bristow,  6  T.  R.  168. 
in  U.  S.  District  Court  for  Louis- 
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with  the  performance  of  duties  of  a  quasi-judicial  char- 
acter, requiring  of  the  officer  the  exercise  of  his  best  *  78 
judgrnent  and  discretion.  In  such  cases  the  courts  are 
guided  by  the  nature  of  the  duty,  rather  than  the  functions 
of  the  officer  at  whose  hands  its  performance  is  required,  and 
in  conformity  with  the  general  principle  denying  the  aid  of 
mandamus  to  control  the  exercise  of  official  judgment  and 
discretion,  they  will  refuse  to  interfere  to  command  the  per- 
formance of  the  duty.  For  example,  where  a  board  of  county 
commissioners  are  required  by  law  to  appoint  suitable  per- 
sons as  collectors  of  taxes  for  the  diiferent  towns  and  wards 
of  their  county,  the  duty  of  making  such  appointments  is 
treated,  not  as  a  ministerial  duty,  but  as  one  which  calls  for 
the  exercise  of  a  discretion  closely  allied  to  judicial,  and 
with  the  exercise  of  which  the  courts  will  not  interfere  by 
mandamus.  1 

§  98.  It  only  remains  to  notice  those  cases  where,  although 
the  duty  sought  to  be  coerced  is  purely  of  a  ministerial  char- 
acter, unattended  with  the  exercise  of  any  official  discretion, 
relief  by  mandamus  is  withheld  on  account  of  some  defect  or 
want  of  jurisdiction  in  the  court  whose  aid  is  sought.  In  this 
country  such  cases  are  not  infrequent,  owing  to  our  peculiar 
system  of  state  and  federal  courts.  As  regards  the  power  of 
the  circuit  courts  of  the  United  States  by  the  writ  of  man- 
damus, under  the  judiciary  act  of  1789.  it  is  held  that  the  juris- 
diction is  confined  exclusively  to  cases  where  it  is  necessary 
for  the  exercise  of  their  general  jurisdiction  and  powers.*  In 
other  words,  circuit  courts  are  authorized  to  use  the  writ  only 
as  ancillary  to  a  jurisdiction  already  acquired,  and  it  can  not 
be  used  to  confer  or  create  a  jurisdiction  which  they  do  not 
otherwise  possess.  ^  These  courts,  therefore,  under  the  act  of 
1789,  can  not  by  mandamus  compel  the  performance  of  min- 
isterial duties  by  the  officers  of  the  United  States,  where 

1  Commonwealth,  v.  Perkins,  7  Pa.      Bath  County  ».  Amy,  13  "Wal.  245 ; 
St.  43.  Graham  «.  Norton,  15  Wal.  427. 

2 Mclntire  B.Wood,  7  Cranch, 504 ;  'Bath  County  v.  Amy,  supra. 
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such  duties  are  not  in  aid  of  tue  exercise  of  their  existing 

jurisdiction.     Hence  they  will  not  grant  the  writ  to  compel 

the  register  of  a  land  office  to  issue  a  certificate  of  purchase 

for  lands,  although  the  duty  is  purely  ministerial,  i     Nor 

*  79  will  the  state  courts  be  allowed  by  mandamus  to  control 

the  action  of  ministerial  officers  of  the  United  States, 
and  the  writ  will  not  lie  from  a  state  court  to  compel  the 
register  of  a  United  States  land  office  to  issue  a  certificate  of 
purchase  for  lands,  since  such  an  office,  being  created  by  the 
government  of  the  United  States,  can  only  be  controlled  by 
the  power  which  created  it.^ 

§  99.     It  is  not,  however,  to  be  inferred  from    the 

*  80  authorities    cited    in  the  preceding    section,    that    the 

power  of  issuing  the  writ  of  mandamus  to  an  officer 
of  the  United  States,  commanding  him  to  perform  a  duty 
required  by  law,  is  beyond  the  scope  of  the  judicial  power 
of  the  government  under  the  constitution.  On  the  contrary, 
the  cases  upon  this  subject,  so  far  from  denying  the  judicial 
power  of  the  United  States  over  its  own  officers,  expressly 
recognize  its  existence,  while  they  deny  that  the  whole  of 
that  power  has  been  confided  by  law  to  the  circuit  courts. 
In  other  words,  the  power  is  regarded  as  a  dormant  one,  not 
yet  called  into  action  or  vested  in  the  courts.  ^ 

1  Mclntire  ^.WoocI,  7  Cranch,  504.      369 ;  McClung  v.  Silliman,  6  Wheat. 

2  McCluDg  V.  Silliman,  6  Wheat.      598 ;  Kendall  v.  The  United  States, 
598.  12  Pet.  524;  Marbury  v.  Madison,  1 

'  See  Mclntire  v.  Wood,  7  Cranch,      Cranch,  49. 
504;  McClimy  «.  Silliman,  2  Wheat. 
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VI.     Auditing  and  Fiscal  Offioeks. 

§  100.  Outline  of  the  jurisdiction. 
101.  Ministerial  duties  of  auditing  oiiicers  subject  to  mandamus. 
103.  Discretionary  powers  not  subject  to  the  writ. 

103.  Salary  of  disputed  office. 

104.  Mandamus  lies  to  compel  drawing  of  warrant  for  claim    allowed. 

105.  Lies  to  compel  drawing  of  warrant  for  salary. 

106.  Material  furnished  under  contract;  illegal  contract. 

106  a.  Auditing  board  must  first  be  applied  to ;  remedy  at  law. 

107.  Affixing  official  seal  to  warrant ;  successor  in  office  liable. 

108.  Incumbent  de  facto  entitled  to  mandamus  for  salary. 

109.  "Writ  refused  for  auditing  accounts  of  public  officer. 

110.  Granted  to  compel  certifying  of   account;    payment  to  wrong 

person. 

111.  Salary  or  claim  must  be  authorized  by  law. 

113.  Writ  granted  to  compel  payment  of  warrants  drawn  upon  fiscal 
officers. 

113.  Granted  for  payment  of  warrant  for  salary  due;  incumbent  (Z«/acio 

entitled  to  the  remedy. 

114.  Rule  where  warrant  is  payable  out  of  particular  fund. 

115.  Discretion  of  fiscal  officer  not  controlled  by  mandamus ;  excess  of 

jurisdiction,  revocation  of  warrant. 

116.  Limitations  upon  the  general  rule. 

116  a.  Delivery  of  money  compelled;  personal  judgment  against  officer 
improper. 

117.  Officer  must  have  funds  in  possession. 

§  100.  The  duties  of  public  ofHcers  entrusted  with 
the  auditing  and  payment  of  accounts  for  services  ren-  *  81 
dered  the  public,  salaries  of  officers,  and  other  obliga- 
tions of  a  kindred  nature,  may  be  appropriately  considered  in 
this  connection,  and  form  an  important  feature  of  the  general 
jurisdiction  of  the  courts  by  mandamus  over  public  officers. 
"We  have  elsevsrhere  considered  the  principles  governing  the 
interference  by  this  writ,  to  compel  the  auditing  and  payment 
of  claims  and  demands  against  municipal  corporations, i  and 
we  have  here  to  consider  the  use  of  the  writ  as  applied  to 

I  See  Chap.  V,  Subdivision  11,  post. 
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other  than  municipal  officers,  and  more  especially  to  the 
various  state  officers  to  whom  is  entrusted  the  duty  of  audit- 
ing and  paying  demands  against  the  state. 

§  101.  In  as  far  as  the  duties  of  the  class  of  officers 
under  consideration  are  ministerial  in  their  nature,  and 
unconnected  with  the  exercise  of  any  especial  discretion  or 
judgment,  they  are  properly  subject  to  the  control  of  the 
courts.  And  where  the  nature  and  amount  of  the  services 
rendered  the  state  are  definitely  fixed  and  ascertained,  and 
the  compensation  therefor  is  fixed  by  law,  the  duty  of 
auditing  and  allowing  the  account  for  such  services  becomes 
a  mere  ministerial  act,  the  performance  of  which  may  be 
coerced  by  mandamus.  Thus,  the  writ  will  go  to  the  comp- 
troller of  public  accounts  of  a  state,  requiring  him  to  audit 
the  account  of  a  member  of  the  state  legislature  for  his 
services  rendered  in  that  capacity,  since,  the  nature  of 
the  services  as  well  as  their  amount  being  definitely 
fixed,  and  the  compensation  being  prescribed  by  law,  the 
comptroller  is  vested  witli  no  official  discretion  in  the  matter, 
and  may  be  compelled  by  mandamus  to  perform  his  plain 
duty.i  Nor  is  it  regarded  as  a  sufficient  objection  to  grant- 
ing the  writ  in  such  a  case,  that  it  affords  an  indirect  method 
of  suing  the  state.*  And  such  an  officer  may  be  required 
by  the  writ  to  correct  a  manifest  error  in  his  accounts, 
*  82  which  has  arisen  from  his  erroneously  pursuing  a  law 
which  has  been  subsequently  declared  void.  ^  In  general, 
however,  since  a  state  can  not  be  sued  in  its  own  courts 
without  its  own  consent,  the  remedy  by  mandamus  is  not  to  be 
extended  so  as  to  become  in  effect  a  process  against  the  state 
for  establishing  demands  of  an  unliquidated  nature,  which 
properly  fall  within  the  cognizance  of  the  legislature.* 

§  102.  Where,  however,  auditing  officers  entrusted 
by   law   with  the  duty    of  passing   upon   and   determining 

1  Fowler  v.  Peirce,  2  Cal.   165 ;  »  People  v.  Bell,  4  Cal.  177. 

People  1}-  Brooks,  16  Cal.  11.  *  Swann  v.  Buck,  40  Miss.  291. 

'  Fowler  v.  Peirce,  supra. 
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the  validity  of  claims  against  a  state,  are  nested  with 
powers  of  a  discretionary  nature  as  to  the  performance  of  their 
duties,  a  different  rule  from  that  above  stated  prevails.  lu 
such  cases,  the  fundamental  principle  denying  relief  by 
mandamus  to  control  the  exercise  of  official  discretion  applies, 
arid  the  officers  having  exercised  their  judgment  and  decided 
adversely  to  a  clainp.ant,  mandamus  will  not  lie  to  control 
their  decision,  or  to  compel  them  to  audit  and  allow  a 
rejected  claim.  The  remedy,  if  any,  for  such  a  grievance, 
must  be  sought  at  the  hands  of  the  legislature,  and  not  of 
the  courts.  1  And  where  a  state  comptroller  is  vested  with 
certain  discretionary  powers  in  the  adjusting  and  settlement 
of  demands  against  the  state,  he  can  not  be  compelled  to 
issue  his  warrant  for  the  payment  of  a  particular  sum.* 
Nor  will  the  writ  go  to  compel  an  officer  to  audit  a  claim 
unless  it  is  clearly  his  duty  so  to  do.^ 

8  103.  Where  there  is  an  actual  incumbent  of  an  office, 
holding  his  position  and  exercising  its  functions  under  color 
of  right,  mandamus  will  not  lie  to  the  state  auditor  to 
compel  him  to  audit  the  claim  of  another  person  for  the 
salary  of  the  office.  In  such  case,  it  is  a  sufficient  objection 
to  relief  by  mandamus  that  a  conflict  of  title  is  presented, 
which  can  only  be  determined  by  proceedings  in  quo  war- 
ranto, and  tlie  auditor  himself  has  no  power  to  inquire  into 
the  regularity  of  the  commission  issued  for  the  office,  or  to 
determine  the  disputed  title. * 

8  104.     The.  drawing  of  a  warrant  for  the  payment 
of  a  demand  or  claim  which  has  been  duly  audited  and  *  83 
allowed  by  the  proper  authority,  is  regarded  as  a  duty 
of  a  purely  ministerial  nature  and  hence  properly  falling 

1  Auditorial  Board  v.  Aries,  15  '  Drew  v.  Eussell,  47  Vt.  250. 
Tex.  72;  Auditorial  Board  i;.  Hen-  *  State  v.  Moseley,  34  Mo.  375; 
drick,  20  Tex.  60;  Towle  v.  Tlie  Winston  v.  Moseley,  35  Mo.  146; 
State,  3  Fla.  202 ;  State  v.  Doyle,  38  State  v.  Tliompson,  36  Mo.  70.  And 
Wis.  92;  People  o.  Auditor  of  Col-  see  State  v.  Draper,  48  Mo.  213; 
orado,  2  Col.  97.  State  «.  Clark,  53  Mo.  508. 

2  Green  v.  Purnell,  12  Md.  329. 
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within  the  scope  of  mandamus.  And  wherever  the  demand 
has  been  definitely  ascertained  as  prescribed  by  law,  and  the 
duty  is  plainly  incumbent  by  law  upon  a  particular  officer  of 
drawing  his  warrant  upon  the  treasury  for  the  amount  due, 
a  refusal  to  perform  this  duty  will  warrant  the  interposition 
of  the  courts  by  mandamus. ^  Thus,  the  writ  will  go  to  the 
auditor  of  public  accounts  of  a  state,  to  draw  his  warrant  for 
a  particular  amount  appropriated  by  act  of  legislature  for  a 
particular  purpose,  since  his  duty  in  the  premises  involves 
the  exercise  of  no  discretion  and  is  merely  ministerial  in  its 
nature.  2  So  where  the  claim  is  not  disputed  and  it  is  the 
duty  of  the  officer  to  draw  his  warrant  upon  the  fund  out  of 
which  it  is  payable,  the  duty  being  peremptory  and  the 
officer  having  no  discretion  in  the  premises,  mandamus  is  the 
appropriate  remedy.  ^  Nor  is  the  jurisdiction  by  mandamus, 
in  this  class  of  cases,  ousted  by  the  fact  that  the  claimant 
has  by  law  the  privilege  of  suing  the  state,  if  dissatisfied 
with  the  decision  of  tlie  auditing  officer,  since  this  privilege, 
or  submission  on  the  part  of  the  state  to  be  sued,  does  not 
take  away  the  remedy  by  mandamus  as  to  acts  of  a  purely 
ministerial  nature.-* 

§  105.  Frequent  applications  of  the  rule  as  above  stated 
occur  in  cases  of  salaries  due  to  public  officers,  and  in  cases 
of  this  nature,  where  the  amount  of  the  salary  is  definitely 
fixed  and  appropriated  by  law,  the  drawing  of  the  warrant 
upon  the  public  treasurer  is  unattended  with  the  exercise  of. 
any  official  discretion,  and  may  very  properly  be  coerced  by 
mandamus.  5      And    in    proceedings    for    this    jjurpose,    the 

'Danley    v.   "Whiteley,   14  Ark.  154;  Babcock  v.  Goodrich,  47  Cal. 

687 ;  State  v.  Bordelon,  6  La.  An.  68 ;  488 ;  Smith  «.  Strobach,  50  Ala.  462 ; 

Turner  v.    Melony,   13    Cal.   621 ;  Auditor  v.  Haycraft,  14  Bush,  234 ; 

Bryant).  Cattell,  15  Iowa,  538:  State  People  v.  Schuyler,  79  N.  Y.  189. 

V.  Gamble,  13  Fla.  9 ;  State  v.  Secre-  ^  gt^te  v.  Bordelon,  6"^La.  An.  68. 

tary  of  State,  33  Mo.  293;  People  »  Fisk  v.  Cuthbert,  2  Mont.  593. 

V.  Smith,  43  111.  219 ;  People  v.  Sec-  *  Danley  «.  Whiteley,  14  Ark.  687. 

retary  of  State,  58  111.  90 ;  Nichols  '  State    v.    Gamble,    13    Fla.  9 ; 

V.  The  Comptroller,  4  Stew.  &  Port.  Bryan  v.  Cattell,  15  Iowa,  538.  And 
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courts  will  not  ordinarily  inquire  into  the  eligibility  of  the 
officer  to  the  office  whose  salary  he  seeks  to  draw,  i  If,  how- 
ever, there  be  no  other  incumbent  or  claimant  of  the  office, 
it  would  seem  to  be  proper  for  the  court  to  determine 
whether  the  appointment  under  which  relator  claims  was  *  84 
void.  8  But  the  writ  will  not  go  to  compel  the  draw- 
ing of  a  warrant  in  payment  of  a  salary  unless  it  is  shown 
that  chere  is  money  appropriated  to  such  purpose,  out  of 
which  the  payment  can  be  made.* 

§  106.  Where  it  is  the  plain  and  unmistakable  duty  of 
a  state  auditor  to  draw  his  warrant  upon  the  treasurer  of  the 
state,  for  the  payment  of  money  due  for  materials  furnished 
the  state  under  contract  with  the  proper  officers,  and  it  is  also 
the  duty  of  the  treasurer  to  countersign  such  warrant,  and 
deliver  it  to  the  person  properly  entitled  thereto,  this  duty 
may  be  coerced  by  mandamus,  regardless  of  whether  there  is 
money  in  the  treasury  out  of  which  the  warrant  may  be  paid. 
Such  a  case  is  plainly  distinguished  from  that  of  mandamus 
to  compel  the  actual  payment  of  the  money,  where  it  is  con- 
ceded to  be  a  sufficient  objection  to  the  interference,  that 
there  are  no  funds  in  the  treasury  out  of  which  the  payment 
can  be  made.  And  the  writ  will  lie,  in  the  case  under  con- 
sideration, as  to  materials  furnished  to  and  received  by  the 
state  under  the  contract,  even  though  the  law  was  not  com- 
plied with  in  awarding  the  contract.  Where,  however,  there 
has  been  a  departure  from  the  requirements  of  the  statute  in 
letting  the  contract,  and  the  legislature  of  the  state  has,  by 
resolution,  refused  to  go  on  with  the  contract  in  the  future, 
mandamus  will  not  be  granted  to  compel  the  secretary  of 
state  to  receive  materials  yet  undelivered  under  the  contract. 
In  such  case,  while  the  state  is  regarded  as  having  ratified 

see  Turner  v.  Melony,  13  Cal.  631;  28  La.  An.  47;  State  v.  Jumel,  30 

Nichols  1).  The  Comptroller,  4  Stew.  La.  An.  339, 861. 

&  Port.  154;  People  b.   Board  of  '  Turner  v.  Melony,  13  Cal.  621. 

Police,  75  N.  Y.  38 ;  State  v.  Star-  «  sute  v.  Gamble,  13  Pla.  9. 

ling,  13  S.  C.  362 ;  State  v.  Clinton,  »  State  v.  Jumel,  31  La.  An.  143. 
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the  contract,  as  to  materials  already  received  and  accepted 
thereunder,  it  has  the  imdoubted  right  to  refuse  to  proceed 
further  under  the  contract.  * 

§  106  a.  Mandamus  will  not  lie  against  the  clerk  of  a 
board  of  auditing  officers  to  compel  him  to  draw  a  warrant 
for  the  amount  of  a  claim  which  has  teen  audited  and  allowed 
by  such  board,  when  the  claimant  has  not  applied  to  the 
board  itself  for  such  warrant.  In  such  case  the  relief  is  refused 
upon  the  ground  that  the  courts  will  not  interfere  with  the  per- 
formance of  merely  clerical  duties  of  another  tribimal  of  a 
judicial  nature,,  until  that  tribunal  has  refused  to  command  its 
own  ministerial  agent  to  perform  the  duty  in  question.* 
And  the  writ  has  been  refused  when  sought  to  compel  an 
auditing  officer  to  strike  out  of  the  account  of  the  relator  as 
a  public  officer  certain  items,  the  refusal  being  based  upon 
the  existence  of  an  am j)le  remedy  at  law.  ^ 

§  107.  Mandamus  is  also  the  appropriate  remedy  to  com- 
pel the  performance  of  a  purely  ministerial  act,  necessary  to 
tlie  legality  of  a  warrant  for  the  payment  of  money  due 
from  the  public,  such  as  affixing  an  official  s6al  to  the  warrant. 
And  where  the  duty  of  affixing  the  seal  is  imposed  upon  the 
officer  by  law,  there  being  no  other  adequate  remedy,  man- 
damus lies  for  its  performance.  In  such  case  the  jurisdiction 
may  be  exercised  against  the  successor  of  the  officer  whose 
duty  it  originally  was  to  affix  the  seal,  the  duty  being 
*  85  regarded  as  a  continuing  one,  incumbent  upon  the  offi- 
cer in  his  official  caj)acity  and  not  as  an  individual.* 

§  108.  Where  disputed  questions  arise  as  to  the  title  to  a 
public  office,  the  incumbent  de  facto  is  regarded  as  vested 
by  his  commission  with  prima  facie  evidence  of  his  right, 
and  as  entitled  to  the  emoluments  of  the  office  until  the  state 
by  a  proper  proceeding  has  revoked  the  authority  with  which 
it  had  previously  invested  him.     Mandamus,  therefore,  lies 

'  People  11.  Secretary  of  State,  58  '  State  v.  Brewer,  61  Ala.  318. 

111.  90.  «  Prescott  v.  Gonser,  34  Iowa,  175. 

2  Parker  v.  Hubbard,  U  Ala.  203. 
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in  such  case  to  a  state  auditor,  to  compel  him  to  draw  his 
warrant  upon  the  treasurer  for  payment  of  the  salary  due 
the  incumbent  de  facto,  notwithstanding  the  pendency  of 
proceedings  in  quo  warranto,  instituted  by  the  attorney  gen- 
eral of  the  state,  to  test  the  title  to  the  office.  * 

§  109.  In  England,  mandamus  does  not  lie  in  behalf  of  a 
public  officer,  entrusted  with  the  custody  and  disbursement 
of  public  funds,  to  compel  the  commissioners  of  the  treasury 
to  direct  an  examination  and  auditing  of  his  accounts  with  the 
government.  The  relief  is  refused  in  such  case  on  the 
ground  that,  while  the  officer  may  have  a  moral  right  to  insist 
upon  the  auditing  of  his  accounts,  yet  he  has  no  such  express 
legal  right  as  to  lay  the  foundation  for  a  mandamus,  in  the 
absence  of  any  statute  making  it  the  duty  of  the  commis- 
sioners to  audit  his  accounts.  ^ 

§  110.  In  conformity  with  the  principles  already  estab- 
lished, mandamus  will  lie  to  a  secretary  of  state,  requiring 
him  to  certify  the  account  of  the  register  of  state  lands  for 
services  rendered,  where  this  duty  is  incumbent  by  law  upon 
the  secretary,  and  he  is  vested  with  no  supervisory  control 
over  the  register  and  no  discretion  as  to  the  performance  of 
the  latter's  duties.  *  And  it  is  to  be  observed  that  where  the 
custodian  of  public  funds  pays  them  to  the  wrong  person, 
simulating  the  real  claimant,  and  negligently  or  carelessly 
fails  to  assure  himself  of  the  identity  of  the  payee  with  the 
real  claimant,  the  state  is  still  liable  for  the  amount  really 
due,  and  mandamus  will  lie  to  compel  the  auditor  to 
draw  his  warrant  for  the  amount,  and  the  treasurer  to  *  86 
make  payment  of  the  same.  Thus,  the  writ  will  go  to  a 
state  auditor,  to  draw  his  warrant  for  the  amount  of  interest 
due  on  state  bonds  to  a  holder  thereof,  and  to  the  treasurer 

1  State  V.  Clai-k,  53  Mo.  508.    See      N.  S.  705. 

also  State  v.  Draper,  48  Mo.   213 ;  *  State  ».  Secretary  of  State,  33 

Same  ».  Same,  50  Mo.  353.  Mo.  393^, 

2  Ex  parte  Edmunds,  35  L.  T.  R. 
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to  pay  the  same,  Botwithstanding  a  previous  payment  to  a 
person  not  entitled  tliereto.^ 

§  111.  It  is  to  be  borne  in  mind  that  the  jurisdiction  by 
mandamus  in  this  class  of  cases  is  dependent  upon  whether 
the  demand  or  claim  is  one  definitely  fixed  or  authorized  by 
law.  And  a  state  comptroller  of  public  accounts  will  not 
be  directed  by  the  writ  to  draw  his  warrant  upon  the  state 
treasurer,  in  payment  of  a  salary  which  is  not  specifically 
authorized  by  law.^  Nor  will  the  writ  issue  to  a  state  audi- 
tor, to  compel  him  to  draw  his  warrant  upon  the  treasury,  in 
payment  of  a  claim  where  no  evidence  was  shown  as  to  the 
value  of  the  services  rendered,  and  no  law  authorizing  the 
payment,  especially  where  the  legislature  of  the  state  has 
already  passed  upon  the  claim  and  allowed  a  portion  thereof, 
which  has  been  paid.^ 

§  112.  Upon  principles  similar  to  those  governing  the 
courts  in  extending  relief  by  mandamus  to  compel  the  draw- 
ing of  warrants  upon  the  public  treasury,  for  demands  defin- 
itely ascertained  and  legally  due,  will  they  interfere  to 
compel  payment  of  such  warrants  by  the  custodian  of  the 
public  funds  on  whom  they  are  drawn.  The  act  of  payment 
in  such  cases,  being  a  naked,  ministerial  act,  involving  no 
element  of  discretion,  a  refusal  of  the  proper  oflicer  to  make 
the  payment  in  accordance  with  the  warrant  or  order,  drawn 
upon  him  by  the  proper  authority,  will  justify  the  inter- 
ference of  the  courts  by  mandamus.*  Thus,  the  writ 
*  87  will  go  to  a  state  treasurer  commanding  him  to  make 
payment  of  warrants  drawn  upon  him  by  the  auditor  of 
state,  the  warrants  giving   the  persons  holding  them  a  clear 

1  People  V.  Smith,  43  111.  319.  Ohio  St.    359 ;  State  v.  Draper,  48 

2  Chisholm  v.  McGehee,  41  Ala.  Mo.  213;  Blacks.  Auditor  of  State, 
192.  26  Ark.  237;  Needham«. Thresher, 

«  Swann  «.  Work,  24  Miss.  439.  49  Cal.  393;  Bank  of  California  v. 

*  Hommerich  «.    Hunter,  14  La.  Shaher,  55  Cal.  323 ;  State  v.  Dubu- 

An.  331 ;   State  v.  Bordelop,  6  La.  clet,  36  La.  An.  137.     See  also  State 

An.  68 ;  Sx  parte  Selma  &  Gulf  R.  ■».  Cardozo,  5  Rich.  N.  S.  297. 
Co.  46  Ala.  423;  State  v.  Staley,  88 
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right  to  the  amounts  indicated,  and  there  remaining  only  the 
ministerial  act  of  payment.  ^  And  in  such  case,  the  treasurer 
can  not  withhold  payment  on  the  ground  that  the  amount 
claimed  is  not  due  according  to  his  construction  of  the  law.^ 
So  where  the  court  has  decided  that  a  specific  amount  is  due 
the  relator  from  a  particular  fund,  as  a  school  fund,  the  com- 
missioner in  charge  of  that  fund  may  be  required  to  make 
the  payment.^ 

§  113.  The  payment  of  a  salary  due  to  a  public  officer 
affords  a  good  illustration  of  the  general  rule  as  here  stated, 
the  relator  being  plainly  entitled  to  the  amount  fixed  by  law 
as  compensation  for  his  services.*  And  an  officer  de  facto,  in 
possession  of  the  office  and  exercising  its  functions  under  color 
of  right,  is  entitled  to  the  aid  of  mandamus  to  compel  pay- 
ment of  his  salary,  notwithstanding  there  is  a  conflicting 
claimant  to  the  office.  ^  And  upon  such  application  the  court 
will  not  investigate  the  actual  legal  title  to  the  office.* 

§  114.  Where  a  particular  warrant  upon  the  treasurer  of 
a  state,  for  the  payment  of  money  due  from  the  state,  is  made 
payable  out  of  a  particular  fund,  upon  application  for  man- 
damus against  the  treasurer  to  compel  the  payment  of  the 
warrant,  it  should  be  shown  that  there  was  money  in  the 
hands  of  the  treasurer  at  the  time  of  presenting  the  warrant, 
applicable  to  its  payment.  And  in  such  case  it  is  not  a,  suf- 
ficient compliance  with  the  rule  to  allege  that  the  money  was 
in  the  hands  of  the  treasurer  when  the  warrant  was  drawn.'' 
Nor  will  the  writ  go  to  compel  the  payment  of  warrants 
which  are  payable  out  of  a  particular  fund,  when  the  fund  is 

'  Bx  parte  Selma  &  Gulf  E.  Co.  see   Same  ®.  Same,    50    Mo.   353 ; 

46  Ala.  423;   Hommericli  v.  Hun-  State  v.   Clark,  53  Mo.  508. 

ter,  14  La.  An.  321.  «  gtate  v.  Draper,    48    Mo.  213. 

2  Hommericli  v.  Hunter,  14  La.  And  see  State  v.  Moseley,  34  Mo. 
An.  321.  375;  Winston  «.  Moseley,  35  Mo. 

3  Hillis  v.  Eyan,  4  G.  Greene,  78.      146 ;  State  v.  Thompson,  36  Mo.  70. 
*  Black  v.  Auditor  of  Staite,   36  '  Huff  «.  Kimball,   39   Ind.  411. 

Ark.  237.  See  also  Dubordieu  ■».  Butler,  49 

s  State  B.  Draper,  48  Mo.  213.  And      Cal.  512. 
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insufficient    for  the  payment    of  all    outstanding    warrants 
drawn  against  it,  no  priority  being  shown  to  exist. ' 

§  115.  "While  the  duty  of  making  payment  of  a 
*  88  demand  definitely  ascertained  and  legally  due  is,  in 
itself,  purely  a  ministerial  act,  and  therefore,  as  we  have 
just  seen,  a  proper  subject  of  control  by  mandamus,  yet  the 
rule  is  otherwise  if  the  fiscal  ofiicer,  entrusted  with  the  duty 
of  making  payment,  is  also  entrusted  with  powers  of  a  dis- 
cretionary nature  in  determining  the  propriety  of  the  demands 
which  he  shall  pay.  In  such  case,  the  general  principle  for- 
bidding the  interference  of  the  courts  with  the  exercise  of 
official  discretion  is  allowed  to  prevail,  and  mandamus  is 
refused.  Thus,  the  writ  will  not  lie  against  a  state  treasurer, 
commanding  him  to  pay  a  demand  against  the  state  which  he 
has  refused,  where  it  is  made  by  law  his  duty  to  examine  all 
claims  against  the  public  treasury,  and  where  he  is  authorized 
to  refuse  payment  of  unjust  or  unreasonable  claims,  and 
where,  in  the  exercise  of  these  powers,  he  has  passed  upon 
and  refused  to  allow  the  claim  in  question.  ^  Nor  will  the 
writ  be  granted  to  compel  the  drawing  of  a  warrant  in  pay- 
ment of  an  award  made  by  a  board  of  officers,  as  to  so  much 
of  the  award  as  is  in  excess  of  the  jurisdiction  of  the  board; 
and  in  such  case  the  relief  will  be  limited  to  that  portion  of 
the  demand  which  they  are  legally  authorized  to  allow.  ^ 
And  since  a  warrant  upon  the  treasury  of  the  state  for  the 
payment  of  money  is  not  in  the  nature  of  a  contract  with  the 
person  in  whose  favor  it  is  drawn,  but  only  a  license  or  power 
authorizing  the  payment  and  subject  to  revocation  while  pay- 
ment has  not  been  made,  mandamus  will  not  go  to  compel 
payment  of  such  a  warrant  after  it  has  been  revoked  by  the 
proper  authority.* 

§  116.     It  is  to  be  observed  that  the  writ  only  issues  to 
officers  in  custody  of  public  funds,  to  compel  the  payment  of 

1  State  «.  State  Treasurer,  32  La.      urer,  3  La.  394. 
An.  177.  3  People  «.  Schuyler,  69  N.  Y.  243. 

»  Louisiana  College  v.  State  Treas-  '  Fletcher  v.  Renfroe,  56  Ga.  674. 
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claims  or  demands  which  have  been  specifically  authurized, 
or  for  which  money  has  been  appropriated,  in  due  course  of 
law.  And  mere  contract  relations  between  the  claimant  and 
the  state,  as  to  the  amount  of  compensation  to  be  paid  for 
services  rendered  by  the  former,  do  not  constitute  such  an 
appropriation  of  the  public  funds  in  the  hands  of  the  public 
treasurer,  as  to  lay  the  foundation  for  a  mandamus  to  compel 
the  payment.  1  Nor  will  the  writ  go  to  a  state  treasurer, 
commanding  the  payment  of  a  demand  against  the  state, 
where  it  appears  that  the  legislature  has  expressly  forbidden 
such  payment.*  And  it  is  important  to  observe,  that  the 
writ  will  not  direct  public  officers  or  servants  to  make  pay- 
ment of  demands  against  the  public,  in  any  other  than  the 
manner  prescribed  by  law.  For  example,  where  the  state 
has,  by  a  resolution  of  the  legislature,  provided  that  the  pay- 
ment of  certain  bonds  of  the  state  shall  be  made  in  legal-ten- 
der currency,  while  iipon  their  face  the  obligations  call  for 
payment  in  gold  and  silver  coin,  mandamus  will  not  lie  to 
compel  payment  of  the  bonds  in  coin,  even  though  the  court 
may  be  of  opinion  that  the  state  has  failed  to  meet  its 
obligations  and  to  comply  with  its  contracts.  The  remedy  for 
snch  a  grievance  must  be  sought  in  the  legislature  and  not 
in  the  courts.* 

^  116  a.  Mandamus  Avill  lie  against  the  clerk  of  a  court 
to  compel  him  to  deliver  money  which  is  in  his  ofiicial  cus- 
tody and  to  which  the  relator  is  entitled.*  So  where  a  school 
trustee  has  in  his  hands  money  belonging  to  a  school  fund, 
which  it  is  his  duty  to  pay  over  to  the  persons  entitled  to  its 
custody,  he  may  be  compelled  by  mandamus  to  make  such 
payment.  5  Eut  in  proceedings  by  mandamus  against  a  j)ub- 
lic  officer,  to  compel  the  payment  of  money,  it  is  error  to 

•  Weston  v.  Dane,  51  Me.  461.  *  State  d.   Cunningham,  9   Neb. 

2  Bayne  d.  Jenkins,  66  N.  C.  350.      146. 

8  State  v.  Hays,  50  Mo.  34.  » Johnson  b.  Smith,  64  Ind.  275. 
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render  a  personal  judgment  against  the  officer  for  the  amount 
of  the  money  in  question. ^ 

§  117.  It  is  always  a  complete  objection  to  interfer- 
*  89  ing  by  mandamus,  that  the  granting  of  the  writ  would  be 
nugatory,  and  in  the  case  of  fiscal  officers  against  whom 
the  writ  is  sought,  to  compel  the  auditing  or  payment  of  a  pub- 
lic indebtedness  out  of  a  public  fund,  it  is  sufficient  to  show 
that  there  are  no  funds  in  the  hands  of  the  officer  appropri- 
ated to  that  purpose,  since  the  writ  will  not  lie  to  compel 
the  performance  of  an  act  which  the  officer  is  powerless  to 
perform.  ^ 


VII.     Executive  Officers. 

§  118.  Conflict  of  authority  as  to  jurisdiction  by  mandamus  over  execu- 
tive oflicers. 

119.  Tlie  writ  granted  to  executive  officers  in  some  states. 

120.  Tlie  weiglit  of   authority  opposed  to  tlie  jurisdiction;    reasons 

tberefor. 
131.  Writ  not  granted  to  compel  governor  to  issue  commission ;  or  to 
declare  person  elected. 

123.  Not  granted  to  require  performance  of  military  duties  by  governor. 
133.  Not  granted  to  compel  governor  to  issue  state  bonds ;  or  to  deposit 

bill  ■with  secretary  of  state. 

124.  Writ  does  not  lie  from  federal  courts  to  governor  of  state. 

134  a.  Secretai'y  of   state,  state  treasurer,  state  auditor,  jurisdiction 

exercised  in  Wisconsin. 
124  6.  Denied  in  Minnesota  and  Louisiana. 

125.  Refused  against  secretary  of  state  to  certify  act  of  legislature. 

136.  Land  commissioner  or  comptroller,  not  required  to  issue  bonds  to 

railway. 

137.  Rule  as  to  heads  of  executive  departments  and  cabinet  oflicers 

of  United  States. 

138.  Limitation  upon  the  rule. 

■Rogers  v.  The   People,  68  111.  tary  of  State,   58  111.   90;  Huff  v. 

154.  Kimball,    39    Ind.    411;    State    v. 

2  Hayne  v.  Hood,  1  Rich.  N.  S.  Jumel,  31  La.  An.  143 ;  Dubordieu 

16.    And  see  Dodd  v.  Miller,   14  «.    Butler,  49    Cal.    513;    State  v. 

Ind.  433.    See  also  People  v.  Secre-  Halladay,  65  Mo.  76. 
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129.  Kule  as  applied  to  secretary  of  the  treasury. 

130.  Rule  as  to  secretary  of  the  navy  concerning  payment  of  naval 

pensions. 

131.  Rule  as  to  commissioner  of  patents. 
133.  Patents  for  public  lands. 

133.  Mandamus  to  sheriffs. 

134.  When  granted  to  compel  sheriff  to  make  deed. 

§  118.  The  jurisdiction  of  the  courts  by  manda- 
mus over  executive  officers^  including  governors  of  *  90 
states,  heads  of  executive  departments  of  the  general 
government,  and  others  of  a  kindred  nature,  has  given  rise 
to  questions  of  much  difficulty,  and  not  a  little  conflict  of 
authority  has  resulted  from  the  efforts  of  the  courts  to  apply 
the  general  principles  of  the  law  of  mandamus  to  such  cases. 
Especially  is  this  true  with  reference  to  the  control  of  the 
courts  by  mandamus  over  the  official  action  of  the  governors 
of  the  various  states,  and  upon  no  branch  of  the  law  of 
m.andamus  are  the  authorities  more  contradictory  than  upon 
this.  And  while,  as  to  purely  executive  or  political  func- 
tions devolving  upon  the  chief  executive  officer  of  a  state,  and 
as  to  duties  necessarily  involving  the  exercise  of  official 
judgment  and  discretion,  the  doctrine  may  be  regarded  as 
uncontroverted  that  mandamus  will  not  lie,*  yet  as  to  duties 
of  a  ministerial  nature  and  involving  no  element  of  discretion, 
which  have  been  imposed  by  law  upon  the  governor  of  a 
state,  the  authorities  are  exceedingly  conflicting  and,  indeed, 
utterly  irreconcilable.  Upon  the  one  hand,  it  is  contended, 
and  with  much  show  of  reason,  that  as  to  duties  of  this 
character,  the  general  principle  allowing  relief  by  mandamus 
against  ministerial  officers  should  apply,  and  the  mere  fact 
of  ministerial  duties  having  been  required  of  an  executive 
officer,  should  not  deter  the  courts  from  the  exercise  of  their 
jurisdiction.  Upon  the  other  hand,  it  is  held  that  under  our 
structure  of  government.  Math  its  three  distinct  departments, 
executive,  legislative,    and  judicial,  each  department  being 

1  Miles  1).  Bradford,  23  Md.  170.      538 ;  Tennessee  &  Coosa  li.  Co.  v. 
And  see  State  v.  Chase,  5  Ohio  St.      Moore,  36  Ala.  871. 
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wholly  independent  of  the  other,  neither  branch  can  properly 
interfere  with  the  duties  of  the  other,  and  that  as  to  the 
nature  of  the  duties  required  of  the  executive  department  by 
law,  and  as  to  its  obligation  to  perform  those  duties,  it  is 
entirely  independent  of  any  control  by  the  judiciary.  While 
the  former  theory  has  the  support  of  many  respectable 
authorities,  and  is  certainly  in   harmony  with  the   general 

principles  underlying  the  jurisdiction  as  applied  to 
*  91   purely    ministerial    officers,    the    latter    has    the    clear 

weight  of  authority  in  its  favor,  and  may  be  regarded 
as.  the  established  doctrine  upon  this  subject.  The  impor- 
tance of  the  subject,  however,  merits  a  more  extended 
discussion,  and  it  is  proposed  to  consider  both  propositions 
somewhat  in  detail,  together  with  the  reasoning  of  the  courts 
in  support  thereof. 

8  119.  The  courts  of  last  resort  in  Ohio,  Alabama,  Cali- 
fornia, Maryland,  North  Carolina,  Indiana  and  Montana, 
while  conceding  the  complete  independence  of  the  governor 
of  the  state  from  judicial  control,  in  tl:i,e  performance  of  his 
purely  executive  and  political  functions,  have  held  that,  as  to 
ministerial  duties  incumbent  by  law  upon  the  executive,  and 
which  might  with  equal  propriety  have  been  required  at  the 
hands  of  any  other  officer,  the  general  principle  prevails  and 
mandamus  will  lie  to  compel  the  performance  of  such  duties. 
Looking  to  the  nature  of  the  act  to  be  performed,  rather 
than  to  the  general  functions  of  the  officer  at  whose  hands  it 
is  required,  and  that  act  in  no  manner  partaking  of  an  execu- 
tive or  political  character,  and  involving  the  exercise  of  no 
official  discretion,  the  courts  of  these  sta^^s  have  held  that 
the  executive  character  of  the  officer  did  not  remove  him 
from  judicial  control,  and  that  a  failure  or  neglect  to  perform 
a  plain  and  imperative  ministerial  duty  required  of  him  by 
iaM',  was  sufficient  foundation  for  interposing  the  extraoi'di- 
nary    aid   of    a    mandamus.^       Thus,    the    writ   has   been 

'  State  v.  Chase,  5  Ohio  St.  538;  36  Ala.  371 ;  Gotten  v.  Ellis,  7  Jones, 
Tennessee  &  Coosa  K.  Co.  «.  Moore,      545 ;  Magruder  «.  Swann,  25  Md. 
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recognized  as  the  proper  remedy  to  compel  the  governor 
of    a   state    to   issue   a   proclamation,    in    compliance  *  92 
with  a   statute,  declaring  that  a  banking  association, 
liaving  complied  with  the  law  in  all  respects,  was  entitled  to 


173;  Groome  «.  Gwina,  43  Md, 
572;  Chumasero  v.  Potta,  2  Mont 
243;  Middlelon  v.  Low,  30  Cal.  596 
Haipending  d.  Haiglit,  39  Cal.  189 
Gray  s.  The  State,  72  Ind.  567, 
See  also  Baker  v.  Kirk,  33  Ind 
517.  State  i>.  Chase,  5  Ohio  St.  528, 
was  an  application  for  a  mandamus, 
upon  the  relation  of  a  banking  as- 
sociation to  compel  the  respondent 
as  governor  of  Ohio,  to  issue  his 
proclamation,  as  required  by  stat- 
ute, announcing  that  the  company 
was  duly  authorized  to  commence 
and  carry  on  the  business  of  hank- 
ing. The  section  of  the  banking 
act  relied  upon  in  support  of  the 
application,  provided  that,  upon  its 
being  properly  certified  to  the  gov- 
ernor that  the  hanking  company 
had  complied  with  the  provisions 
of  the  law  and  was  entitled  to  com- 
mence business,  the  governor 
should,  if  satisfied  that  the  law 
.  had  in  all  respects  been  complied 
with,  issue  his  proclamation,  set- 
ting forth  that  the  company  was 
authorized  to  commence  and  carry 
on  the  business  of  banking.  Al- 
though the  mandamus  was  refused, 
on  other  grounds,  the  court  held 
that  as  to  purely  ministerial  acts 
devolving  upon  the  executive  of 
the  state,  he  was  amenable  to  the 
process  of  the  courts  by  mandamus. 
Upon  this  point  the  court,  Bakt- 
LET,  C.  J.,  say:  "The  constitu- 
tional provision  declaring  that  'the 
supreme  executive  power  of  this 
state  shall  be  vested  in  the  gover- 


nor,' clothes  the  governor  with 
important  political  powers,  in  the 
exercise  of  which  he  uses  his  own 
judgment  or  discretion,  and  in  re- 
gard to  which,  his  determinations 
are  conclusive.  But  there  is  noth- 
ing in  the  nature  of  the  chief 
executive  ofiice  of  this  state,  which 
prevents  the  performance  of  some 
duties  merely  ministerial  being  en- 
joined on  the  governor.  While  the 
authority  of  the  governor  is  su- 
preme in  the  exercise  of  his 
political  and  executive  functions, 
which  depend  on  the  exercise  of 
his  own  judgment  or  discretion, 
the  authority  of  the  judiciary  of 
the  state  is  supreme  in  the  determi- 
nation of  all  legal  questions 
involved  in  any  matter  judicially 
brought  before  it.  Although  the 
state  can  not  be  sued,  there  is  noth- 
ing in  the  nature  of  the  office  of 
governor,  which  prevents  the  prose- 
cution of  a  suit  against  the  person 
engaged  in  discharge  of  its  duties. 
This  is  fully  sustained  by  the 
analogy  of  the  doctrine  of  the 
Supreme  Court  of  the  United 
States,  in  the  case  of  Marbury  v. 
Madison,  1  Ci'anch  Rep.  49.  How- 
ever, therefore,  the  governor,  in  the 
exercise  of  the  supreme  executive 
power  of  the  state,  may,  from  the 
inherent  nature  of  tlie  authority  in 
regard  to  many  of  his  duties,  have 
a  discretion  which  places  him 
beyond  the  control  of  judicial 
power,  yet  in  regard  to  a  mere 
ministerial  duty  enjoined  on  him 
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begin  the  business  of  banking,  i  So  mandamus  has  been 
granted  to  require  a  governor  to  draw  his  warrant  upon  the 
treasurer  of  the  state  for  the  payment  of  a  salary  due  to  a 
state  officer.  3  So,  too,  the  writ  has  been  allowed  commanding 
the  governor  of  a  state  to  sign  and  execute  a  patent  for  lands 
sold  by  the  state,  where  the  law  regulating  the  sale  of  such 
lands  had  been  complied  with  by  the  officers  of  the  state  and 
by  the  purchaser.  ^  And  where  by  statute  the  governor  is 
required  to  authenticate  as  laws  all  bills  which  have  passed 
both  houses  of  the  legislature,  the  act  of  authentication  has 
been  treated  mei-ely  as  a  ministerial  act,  partaking  in  no 
manner  of  an  executive  character,  which  the  law  might  with 
equal  propriety  have  required  of  any  other  officer,  and  hence 
a  duty  whose  performance  might  be  coerced  by  mandamus.^ 


by  statute,  which  might  have  "been 
devolved  on  another  oflBcer  of  the 
state,  and  affecting  any  specific 
private  riglit,  he  may  he  made 
amenable  to  the  compulsory  pro- 
cess of  this  court  by  mandamus. 
The  official  act  of  the  governor 
in  question,  in  regard  to  issuing 
the  proclamation  asked  for,  is  a 
duty  prescribed  by  statute,  not 
necessarily  connected  with  the 
supreme  executive  power  of  the 
state,  ministerial  in  its  nature,  and 
a  duty  which  might  have  been  en- 
joined on  some  other  officer.  It  is 
contended  that  this  duty  rests  in 
the  discretion  of  the  governor,  by 
virtue  of  the  provision  requiring 
that '  he  shall,  if  he  be  satisfied  that 
the  law  has,  in  all  respects,  been 
complied  with,  issue  his  proclama- 
tion,' etc.  The  facts  connected 
with  the  organization  of  the  com- 
pany, and  the  other  essential  prep- 
arations preliminary  to  the  com- 
mencement of  the  business  of  bank- 
ing, are  required  to  be  certified  to 
the  governor;  tnd  on  finding  that 


the  law  has  been  complied  with  in 
these  respects,  the  proclamation  is 
required.  The  duty  is  imperative 
on  his  being  satisfied  of  a  given 
state  of  facts.  It  is  his  duty  to 
look  into  the  evidence  presented  to 
him,  and  act  on  a,  given  state  of 
facts.  He  has  no  uncontrollable 
power  of  judgment  as  to  either  the 
law  or  the  facts.  On  his  finding  the 
existence  of  the  requisite  fact,  the 
law  is  peremptory  in  requiring  the 
performance  of  the  duty.  True  it  ■ 
is,  if  the  evidence  presented  be  not 
clear  and  satisfactory  as  to  the  com- 
pliance with  the  requirements  of 
the  law,  but  leaves  ground  for 
doubt,  the  act  is  not  authorized. 
The  duty  enjoined,  therefore,  al- 
though subject  to  a  condition,  is 
ministerial  in  its  nature." 

'  State  V.  Chase,  5  Ohio  St.  538. 

2  Gotten  1).  Ellis,  7  Jones,  .545. 

'  Middleton  u.  Low,  30  Cal.  596. 

*  Harpending  ■».  Haight,  39  Cal. 
189.  Mr.  Justice  Wallace,  pro- 
nouncing the  opinion  of  the  court, 
says,  p.  213:    *    *    *    "And  upon 
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So  the  duty  of  the  chief  executive  of  a  state  to  issue  com- 
missions to  the  persons  returned  to  him  as  elected  to 
the  various  public  offices  in  the  state,  has  been  held  a  *  94 
mere  ministerial  duty,  imposed  upon  the  governor  as 
preliminary  to  the  qualification  of  the  officers,  which  he  is 


principle  it  T;von]d  seem  tliat,  if  tlie 
petitioner  has  a  vested  riglit  by- 
law to  have  the  bill  in  question 
authenticated,  the  mere  circum- 
stance that  the  person  whose  duty 
it  is  to  direct  the  act  to  be  per- 
formed is  an  officer,  even  the  chief 
oflScer,  of  the  executive  depart- 
ment, and  as  such,  in  the  discharge 
of  other  and  important  duties, 
should  not  either  impair  the  right 
or  embarrass  its  assertion.  The 
duty  to  direct  the  authentication 
imposed  upon  the  governor  by  the 
statute,  might  have  been  enjoined 
upon  any  other  executive  officer, 
and  in  such  case  would  it  be  pre- 
tended that  its  performance  could 
not  be  enforced  ?  It  might  have 
been  made  part  of  the  official  duty 
of  the  secretary  of  state,  independ- 
ently of  any  direction  to  him  by 
the  governor,  to  atSx  the  apjiiropri- 
ate  certificate  to  the  bill;  and  in 
that  case,  would  it  be  any  answer 
to  say  that  he  was  an  executive 
officer,  and  as  such  invested  with 
executive  discretion  and  authority 
in  reference  to  certain  other  mat- 
ters not  involved  in  this  question  ? 
A.nd  if  it  be  conceded  that  the 
governor,  because  he  is  chief  of  the 
executive  department,  enjoys  for 
that  reason  an  absolute  immunity 
from  all  judicial  process,  even 
when  his  duty  in  the  given  instance 
is  ministerial,  and  a  citizen  has  a 
vested  right  to  have  it  performed, 
may  not  the  same  exemption  from 


judicial  process  be  set  up  by  other 
officers  of  the  executive  depart- 
ment ?  Would  the  attorney  general, 
the  controller,  the  treasurer,  and 
the  other  great  officers  of  state,  by 
reason  of  their  mere  official  rank, 
be  beyond  the  reach  of  the  process 
of  the  law  in  all  cases,  and  not  be 
compelled  to  perform  any  official 
act,  no  matter  how  distinctly  en- 
joined upon  them?  And  if  the 
state  officers  of  the  executive 
department  are  to  be  clothed  with 
this  immunity,  it  must  be  remem- 
bered that  the  sheriffs,  recorders, 
etc.,  in  the  several  county  organiza- 
tions, are  also  members  of  the 
executive  department,  and  upon 
what  princi]5le  could  one  of  them 
be  compelled  to  perform  his  duty 
in  any  case  ?  It  seems  to  us  that 
the  assertion  of  such  a  doctrine 
would  draw  after  it  the  most 
serious  complication  and  confu- 
sion, both  in  public  and  private 
rights,  and  practically  disrupt  the 
whole  fabric  of  government."  In 
the  case  of  In  re  Cunningham, 
14  Kan.  416,  mandamus  was  re- 
fused against  the  governor  to  com- 
pel the  issuing  of  a  patent  for  lands 
to  a  purchaser,  upon  the  ground 
that  no  neglect  or  refusal  to  per- 
form the  duty  was  shown.  But  the 
opinion  of  the  court  would  seem 
to  indicate  that  they  entertained  no 
doubt  of  their  jurisdiction  to  en- 
force the  performance  of  an  official 
duty  by  the  governor. 
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imperatively  requires  to  perform,  in  order  that  the  different 
departments  of  the  government  may  be  kept  in  motion,  and 
mandamus  has  therefore  been  granted  to  compel  the  issuing 
of  a  commission  by  the  governor.^  And  the  canvassing  of 
the  returns  of  an  election  by  a  governor  upon  whom  the 
duty  is  imposed,  being  regarded  as  a  purely  ministerial  act, 
its  performance  has  been  required  by  mandamus.  ^  So, 
again,  it  has  been  held,  still  having  regard  to  the  nature  of 
the  act  to  be  performed,  rather  than  to  the  character  of  the 
officer,  that  where  a  statute  imposed  upon  the  governor  of  a 
state  the  duty  of  drawing  his  warrant  upon  the  treasurer  for 
the  payment  of  certain  funds  to  a  railway  company,  upon  its 
performance  of  certain  conditions,  the  duty  was  of  a  minis- 
terial character  and  properly  subject  to  control  by  mandamus.  ^ 


1  Magruder  v.  Swann,  35  Md.  173. 

"  Chumasero  v.  Potts,  2  Mont. 
243. 

*  Tennessee  &  Coosa  E.  Co.  v. 
Moore,  36  Ala.  371.  "By  the  con- 
stitution of  this  state,"  say  the 
court,  "W"Al.Ki;K,  J.,  "  the  powers  of 
government  are  divided  and  dis- 
trihuted  among  three  departments, 
the  legislative,  the  executive,  and 
the  judicial.  The  governor,  as  the 
head  of  the  second  of  these  depart- 
ments, is  clothed  with  the  '  supreme 
executive  power  of  the  state ' ;  and 
in  the  discharge  of  those  political 
functions  attached  to  his  office, 
which  depend  on  the  exercise  of 
his  own  judgment  or  discretion,  his 
determinations  are  conclusive. 
Any  attempt  on  the  part  of  the 
judiciary  to  control  or  direct  him 
in  the  performance  of  executive 
duties,  about  which  he  has  a  dis- 
cretion, and  may  exercise  his  own 
judgment,  would  be  a  manifest 
usurpation  of  power.  But  there 
is  nothing  in  the  nature  of  his 
office  which  can  prevent  the  legis- 


lature from  assigning  to  the  gov- 
ernor the  performance  of  some 
mere  ministerial  act,  in  regard  to 
which  he  is  not  clothed  with  any 
discretionary  power,  his  whole  duty 
being  that  of  simple  obedience  to 
the  command  of  the  legislature; 
and  when  this  is  done,  the  governor 
is  to  be  viewed  as  merely  a  minis- 
terial agent  of  the  law ;  and  if  he 
fails  or  refuses  to  perform  the  act 
required  of  him,  he  is  amenable  to 
the  law;  and  any  person  whose 
rights  are  dependent  on  the  per- 
formance of  such  act  may  have  re- 
dress by  resorting  to  the  proper 
legal  remedy.  *  *  While,  there- 
fore, it  is  true  that,  in  regard  to 
many  of  the  duties  which  belong  to 
his  office,  the  governor  has,  from 
the  very  nature  of  the  authority,  a 
discretion  which  the  courts  can  not 
control,  yet  in  reference  to  mere 
ministerial  duties  imposed  upon 
him  by  statute,  which  might  have 
been  devolved  on  another  officer  if 
the  legislature  had  seen  fit,  and  on 
the  performance  of   which    some 
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§  120.  "While  it  may  be  conceded  that  the  doctrine 
of  the  cases  referred  to  in  the  previous  section,  allow-  *  95 
ing  mandamus  to  the  chief  executive  officer  of  a  state 
as  to  the  performance  of  purely  ministerial  duties,  has  much 
to  commend  it  in  the  very  strong  reasoning  adduced  by  the 
different  courts  in  its  favor,  yet  the  weight  of  authority  is 
clearly  opposed  to  the  doctrine.  And  the  courts  of  Arkan- 
sas, Georgia,  Illinois,  Louisiana,  Missouri,  Michigan,  Maine, 
Minnesota,  New  Jersey,  Rhode  Island,  Florida  and  Tennes- 
see have  by  a  uniform  current  of  authority  established  the 
doctrine  that  the  chief  executive  of  the  state  is,  as  to  the  per- 
formance of  any  and  all  official  duties,  entirely  removed  from 
the  control  of  the  courts,  and  that  he  is  beyond  the  reach  of 
mandamus,  not  only  as  to  duties  of  a  strictly  executive  or 
political  nature,  but  even  as  to  acts  purely  ministerial  whose 
performance  the  legislature  may  have  required  at  his  hands. ^ 
Ln  support  of  this  doctrine,  the  courts  adopting  it  have  relied 
largely  upon  the  three-fold  division  of  the  powers  of  govern 
ment  which  prevails  in  this  country,  and  upon  the  necessity 
of  maintaining  the  perfect  independence  of  the  executive, 
legislative  and  judicial  departments.  And  while,  under  the 
American  system,  it  is  intended  that  the  functions  of  these 
co-ordinate  departments  shall  be  conjointly  exercised,  yet 
each  is  to  be  closely  confined  to  its  own  particular  sphere, 


specific,  private  right  depends,  he  Smith,  8  R.  1. 193;  People  ii.  Bissell, 

may  he  made  amenable  to  the  com-  19  111.  239 ;  People  «.  Cullom,  100  111. 

pulsory  process  of  the  proper  court  473;    People   «.  Tates,  40  111.   120; 

by  mandamus."  Turnpike   Co.  i\  Brown,  8  Baxter, 

'  Hawkins  ■D.The  Governor,  1  Ark.  490.     But  in  State  «.  Board  of  In- 


571 ;    State  v.  Towns,  8   Geo.  360 

State  v.  Warmoth,   22    La.  An.   1 

State  i>.  The  Goveruor,  39  Mo.  388 

People  V.  The   Governor,  29  Mich 

320;    In  re  Dennett,  32  Me.   508 

State  «.  The  Governor,  1  Dutch.  331 

Chamberlain  v.  Sibley,  4  Minn.  309 

Eice  11.  Austin,  19  Minn.  103 ;  State      declare  the  result. 

V.  Drew,    17   Fla.   67;   Mauran  v. 


spectors,  6  Lea,  12,  the  goveruor 
having  answered  without  objecting 
to  the  jurisdiction  of  the  court,  and 
averring  his  willingness  to  perform 
the  duty  in  question,  a  mandamus 
was  granted  to  compel  him  to  can- 
vass the  votes  at  an  election  and  to 
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*  96  and  any  interference  on  the  part  of  the  judiciary  with 
the  functions  of  the  executive,  either  to  command  the 
execution  of  a  duty  enjoined  upon  him  bylaw,  or  to  regulate 
the  manner  of  its  performance,  is  an  unwarrantable  assump- 
tion of  power  upon  the  part  of  the  judiciary,  alike  subversive 
of  the  political  balance  between  the  three  great  departments 
and  destructive  of  the  independence  of  the  executive.^     The 


'  State  V.  The  Governor,  1  Dutcli. 
331 ;  Hawkins  v.  The  Governor,  1 
Ark.  570;  In  re  Dennett,  32  Me. 
508;  People  ^.  Bissell,  19  111.  329; 
State  1).  Warmoth,  32  La.  An.  1; 
State  v.  Drew,  17  Fla.  67 ;  Mauran 
V.  Smith,  8  R.  I.  192.  State  «.  The 
Governor,  1  Dutch.  331,  was  an  ap- 
plication for  a  mandamus  directing 
the  governor  to  sign  and  issue  to 
the  relator  a  commission  to  an  office 
to  which  he  claimed  to  he  duly 
elected.  The  court  say:  "In  the 
third  place,  we.  are  of  opinion  that 
the  mandamus  must  be  denied, 
upon  the  hroad  ground  that  this 
court  has  no  power  to  award  a  man- 
damus, either  to  compel  tlie  execu- 
tion of  any  duty  enjoined  on  the 
executive  by  the  constitution,  or  to 
direct  the  manner  of  its  perform- 
ance. The  exercise  of  such  power 
would  be  an  unwarrantable  interfer- 
ence with  the  action  of  the  execu- 
tive within  his  appropriate  sphere 
of  duty.  The  constitution  has  di- 
vided the  powers  of  government 
into  distinct  departments,  and  cau- 
tiously provided  for  their  independ- 
ent exercise.  It  has  expressly  for- 
bidden any  person  belonging  to  or 
constituting  one  Of  these  depart- 
ments, from  exercising  any  of  the 
powers  properly  belonging  to  either 
of  the  others,  except  as  expressly 
provided  in  the  constitution  itself. 


It  has  vested  in  the  governor  all  the 
executive  jjowers  of  the  govern- 
ment. Among  the  powers  specifi- 
cally enumerated,  is  that  of  issuing 
commissions  under  the  great  seal 
of  the  state  to  all  such  officers  as 
shall  require  to  be  commissioned. 
The  Issuing  of  the  commission  un- 
der the  constitution  of  this  state  is 
clearly  an  exercise  of  political 
power.  In  regard  to  any  other  ex- 
ecutive duty  prescribed  by  the  con- 
stitution, it  has  never  been  pretend- 
ed that  the  judiciary  has  the  power 
to  enforce  its  execution,  or  to  direct 
the  manner  of  its  performance. 
The  constitution  requires  that  the 
governor  is  to  take  care  that  the 
laws  be  faithfully  executed;  can 
the  judiciary  compel  the  perform- 
ance of  this  duty  ?  He  is  required 
to  sit  as  a  member  of  the  court  of 
pardons;  can  the  judiciary  inter- 
fere if  the  duty  is  neglected  ?  Why 
is  it  that  in  this  particular  branch 
of  executive  duty,  (the  issuing  of 
commissions,)  and  in  no  other,  the 
court  may  interfere  ?  It  is  said  that 
the  granting  of  a  commission  Is  a 
mere  ministerial  act ;  but  is  it,  there- 
fore, less  an  executive  act?  As 
contradistinguished  from  judicial 
duties,  all  executive  duties  are  min- 
isterial. The  idea  seems  to  be  enter- 
tained that  the  duty  of  the  executive 
becomes  ministerial,  when  no  dis- 
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executive  department,  as  to  the  discharge  of  its  official 
functions,  is  responsible  not  bo  the  jndiciarj,'but  to  the  *  97 
people,  and  the  courts  can  no  more  interfere  with 
executive  discretion,  than  can  the  legislature  or  executive 
with  Judicial  discretion.  And  the  constitutions  of  the  vari- 
ous states  having  clearly  fixed  the  boundaries  between  the 
powers  of  the  three  departments,  the  courts  are  powerless  to 
obliterate  the  limits  thus  established. ^ 


cretion  is  left  as  to  tlie  manner  of 
its  performance,  and  tliat  in  sucli 
case  the  court  may  interfere  to 
compel  its  performance.  If  this  Ije 
the  test,  it  follows  that  wherever 
the  executive  duty  is  clear  the  judi- 
ciary is  authorized  to  interfere ;  hut 
in  all  cases  of  doubt  or  difficulty,  or 
uncertainty,  the  responsibility  of 
acting  rests  upon  the  executive 
alone.  In '  many  cases  the  law  al- 
lows the  executive  no  discretion. 
The  duty  must  be  performed  in 
strict  accordance  with  the  law,  but 
this  court  has  not,  therefore,  power 
to  order  the  duty  to  be  performed. 
All  executive  duty  is  required  to  be 
executed  by  a  higher  authority  than 
the  order  of  this  court,  viz.,  by  the 
mandate  of  the  constitution.  The 
absence  of  discretionary  power  can 
not  change  the  character  of  the  act, 
or  warrant  the  interposition  of  the 
judiciary.  If  by  ministerial  duties, 
are  meant  duties  performed  by  one 
acting  under  superior  authority,  or 
notwitli  unlimited  control,  none  of 
the  duties  of  the  executive  are  min- 
isterial. All  the  powers  conferred 
by  'the  constitution  upon  the  gov- 
ernor are  political  powers,  all  the 
duties  enjoined  are  political  duties. 
Touching  all  the  powers  conferred 
on  the  executive  by  the  constitution, 
he  is  entirely  independent  of  the 
8 


control  of  the  judiciary,  being  re- 
sponsible to  the  people  alone,  and 
liable  to  impeachment  for  misde- 
meanor in  oflBce." 

'  Hawkins  B.The  Governor,  1  Ark. 
570.  This  was  an  application  for  a 
rule  upon  the  governor  of  the  state 
to  show  cause  why  a  peremptory 
mandamus  should  not  be  awarded 
against  him,  commanding  him  to 
issue  a  commission  to  the  petitioner 
for  a  public  office  which  he  claimed. 
The  jurisdiction  was  denied  by  the 
court  in  an  exhaustive  opinion, 
Lacy,  J.,  concluding  as  follows: 
"  The  analysis  of  his  duties,  then, 
clearly  proves  that  he  is  in  no  way 
amenable  to  the  judiciary  for  the 
manner  in  which  he  shall  exercise 
or  discharge  these  duties.  His  re- 
sponsibility rests  with  the  people, 
and  with  the  legislature.  If  he  does 
an  unconstitutional  act,  the  judi- 
ciary can  annul  it,  and  thereby 
assert  and  maintain  the  vested 
rights  'of  the  citizen.  The  writ 
asked  for,  however,  does  not  proceed 
upon  the  ground  that  the  governor 
has  done  any  illegal  or  unconstitu- 
tional act,  but  that  he  has  refused 
to  perform  a  legal  or  constitutional 
duty.  In  the  first  case,  the  court 
certainly  has  jurisdiction;  and  in 
the  last,  they  unquestionably  have 
not.    The  court  can  no  more  inter- 
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§  121.  The  doctrine  as  thus  stated  has  been  most 
■  *  98  frequently  applied  in  cases  where  it  has  been  sought  by 
mandamus  to  compel  the  governor  of  a  state  to  issue 
commissions  or  certificates  of  election  to  persons  claiming  to 
be  rightly  elected  to  public  offices.  And  the  courts  have  held 
the  duty  of  issuing  such  commissions  or  certificates  of  elec- 
tion to  be  of  a  political  nature,  requiring  the  exercise  of  the 
political  powers  of  the  governor,  and  none  the  less  an  execu- 
tive act  because  it  is  positively  required  of  the  governor  by 
law.  The  mere  fact  that  no  discretion  is  left  with  the  execu- 
tive as  to  the  manner  of  its  performance,  does  not  render  it  a 
ministerial  duty  in  the  sense  that  mandamus  will  lie  to  com- 
pel its  performance,  and  whatever  constitutional  powers  are 
conferred  upon  the  executive  are  regarded  as  political  powers, 
and  all  duties  enjoined  upon  him  as  political  duties.  The 
mere  absence,  therefore,  of  any  element  of  discretion  as  to 
the  performance  of  the  act,  can  not  change  its  character  or 
warrant  the  interposition  of  the  extraordinary  powers  of  the 
judiciary.  And  the  issuing  of  a  commission  being  thus 
treated  as  an  executive  or  political,  rather  than  a  mere  min- 
isterial duty,  the  courts  have  refused  to  encroach  upon  the 
functions  of  the  chief  executive  officer  of  the  state  by-  com- 
manding him  to  perform  this  duty.^     So  the  writ  has  been 

fere  with  executive  discretion,  than  persons,  being  of  one  of  these  de- 

the    legislature  or   executive  can  partments,  shall  exercise  any  power 

with  judicial  discretion.     The  con-  belonging  to  either  of  the  others.' 

stitution  marks  the  boundaries  be-  See  Constitution,  Article  II,  Section 

tween  the  respective  jjowers  of  the  3.    This  being  the  case,  it  is  clearly 

several  departments,  and  to  obliter-  demonstrable  that  the  court  has  no 

ate  its  limits  would  produce  such  a  jurisdiction  of  the  cause  now  under 

conflict  of  jurisdiction   as  would  consideration,   and   they   have  no 

inevitably  destroy  our  whole  politi-  power  to  award  a  mandamus  to  the 

cal  fabric,  and  with  it  the  principles  governor  to  compel  him  to  grant 

of  civil  liberty  itself    It  would  be  the  commission.  The  motion  must, 

an  express  violation  of  the  constitu-  therefore,  be  dismissed  for  want  of 

tion,  which  declares  upon  its  face,  jurisdiction." 

'that  there  shall  be  three  separate  'State  «.  The  Governor,  39  Mo. 

and  independent   departments  of  388 ;  State  v.  The  Governor,  1  Dutch, 

government,  and  that  no  person  or  331 ;  Hawkins  v.  The   Governor,  1 
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denied  where  it  was  souglit  to  compel  the  governor,  with 
other  state  officers,  to  declare  the  relator  elected  to  an  *  99 
office,  under  a  statute  requiring  such  officers  to  open 
and  compare  the  votes  returned  upon  the  election.     In  such 
case,  it  is  held  that  the  court  can  not  entertain  the  inquiry 


Ark.  570;  State  v.  Drew,  17  Fla.  96. 
State  V.  The  Governor,  39  Mo.  388, 
was  an  application  to  the  supreme 
court  of  the  stale,  to  compel  the 
governor  to  issue  a  commission  to 
the  relator  as  one  of  the  justices  of 
a  county  court.  The  jurisdiction 
of  the  court  to  interfere  with  the 
executive  by  mandamus,  w-is  ques- 
tioned by  demurrer  to  the  petition. 
After  a  full  review  of  the  authori- 
ties, the  demurrer  was  sustained 
and  the  mandamus  refused.  The 
reasons  for  refusing  to  interfere 
with  the  acts  of  the  executive  are 
very  clearly  stated  by  Mr.  Justice 
Wagnbr,  as  follows :  "By  Article 
^,  Section  25,  of  the  constitution  of 
this  state,  it  is  made  the  duty  of  the 
governor  to  commission  all  officers 
not  otherwise  provided  for  by  law. 
These  is  no  statutory  enactment 
affecting  this  constitutional  provi- 
sion ;  the  issuing  of  a  commission 
is  clearly  an  exercise  of  political 
power.  But  it  is  insisted  that  the 
granting  of  a  commission  is  a  mere 
ministerial  act ;  but  does  it  follow 
that  it  is  therefore  less  an  executive 
act  ?  In  one  sense  of  the  term,  as 
contradistinguished  from  judicial 
duties,  all  executive  duties  may  be 
said  to  be  ministerial.  We  do  not 
consider  that  the  duty  of  the  execu- 
tive becomes  ministerial  because  no 
discretion  is  left  as  to  the  manner 
of  its  performance,  and  that  in  such 
case  the  court  may  interfere  to  en- 
force performance.    From  such  a 


doctrine  it  would  follow  that  where 
the  executive  duty  was  clear,  the 
court  would  be  authorized  to  inter- 
fere ;  but  in  cases  of  doubt  or  diffi- 
culty, or  uncertainty,  the  judiciary 
could  afford  no  remedy,  but  the 
responsibility  would  rest  alone  on 
the  discretion  of  the  executive.  In 
many  cases  no  discretion  is  vested 
with  the  governor;  his  acts  and 
functions  munt  be  performed  in 
strict  accordance  with  specific  law, 
but  this  court  is  not  on  that  account 
invested  with  power  to  compel  the 
acts,  duties  and  functions  to  be  per- 
formed. The  chief  magistrate  of 
the  state  is  required  to  execute  the 
duties  devolving  on  him  by  law,  by 
a  higher  authority  than  the  orders 
of  this  court — by  the  mandate  of 
the  constitution.  Whatever  powers 
are  conferred  by  the  constitution  on 
the  executive  are  political  powers — 
whatever  duties  are  enjoined  upon 
him  are  political  duties.  As  to  all 
powers  conferred,  or  duties  enjoined 
by  the  constitution  on  the  governor, 
he  is  entirely  independent  of  the 
judiciary,  and  responsible  to  the 
people  alone  at  the  polls,  and  liable 
to  impeachment  for  misdemeanor  in 
office.  If  the  court  can  issue  a  writ 
of  mandamus  to  compel  the  execu- 
tive to  grant  a  commission  which 
he  improperly,  or  from  a  mistaken 
view  of  the  law  withholds,  why 
may  they  not  award  process  to 
compel  him  to  issue  writs  of  elec- 
tion, and  to  see  that  the  laws  are 
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whether  the  daty  required  of  tlie  executive  department  has 
been  correctly  or  incorrectly  performed,  since  that  depart- 
ment is  beyond  control  by  the  judiciary,  and  is  responsible 

for  the  correct  performance  of  its  duties  only  in  the 
*  100  manner  prescribed  by  the  constitution.     And  the  mere 

fact  that  such  duty  might  have  been  imposed  upon 
any  other  officer  than  the  chief  executive  of  the  state,  does 
not  change  its  character  or  vary  the  rule,  since  the  act  must 
still  be  performed  by  the  executive  in  his  official  capacity,  for 
it  is  only  in  that  capacity  that  the  power  is  conferred  upon 
%  him,  and  being  entrusted  to  the  executive  department  eo 
nomine,  it  is  necessarily  an  official  act.^ 


pnforced  and  obej'ed  ?  If  the  power 
exists,  and  the  jurisdiction  is  as- 
sumed, where  is  the*  limit  to  he 
placed?  If  he  is  clotlied  with  a 
political  discretion  as  regards  the 
execution  and  enforcement  of  the 
laws,  and  many  other  duties  which 
are  enjoined  on  him,  so  he  is  con- 
cerning the  issuing  of  commissions. 
If  the  court  have  power  to  prescribe 
the  rule  of  his  conduct  in  one  case, 
they  have  in  the  other.  This  would 
make  the  judges  the  interpreters  of 
the  will  of  the  executive,  and  the 
independence  of  the  executive  de- 
partment as  a  co-ordinate  branch  of 
the  government  would  be  virtually 
destroyed."  In  an  earlier  case  in 
Missouri,  the  doctrine  was  main- 
tained that  the  general  jurisdiction 
conferred  upon  the  supreme  court 
of  the  state  by  the  constitution, 
giving  it  power  to  issue  writs  of 
mandamus,  and  to  hear  and  deter- 
mine the  same,  was  sufficient  to 
warrant  the  issuing  of  an  alterna- 
tive writ  of  mandamus  to  all  per- 
sons, including  the  governor  of  the 
state,  and  that  the  proper  course 
was  to  determine  the  question  of 
jurisdiction  over  the  person  after 


return  to  the  alternative  writ.  Pa- 
cific Eailroad  v.  The  Governor,  23 
Mo.  353.  In  this  case,  however,  the 
governor  expressed  his  willingness 
to  perform  the  duties  required,  pro- 
vided the  law  requiring  them  should 
beheld  constitutional,  so  that  it  did 
not  become  necessary  to  pass  upon 
the  question  of  the  ultimate  right 
of  the  court  to  compel  the  perform- 
ance of  the  duties  by  mandamus. 
In  Georgia  it  has  been  held  that  the 
issuing  of  a  commission  by  the  gov- 
ernor of  the  state  to  officers  duly 
appointed,  is  merely  a  ministerial 
duty,  and  that  no  satisfactory  legal 
reasons  exist  why  the  jurisdiction 
by  mandamus  should  not  be  ex- 
tended to  cover  such  duty.  And 
the  refusal  to  interfere  by  manda- 
mus in  such  cases  is  based  wholly 
upon  political  grounds,  the  court 
holding  that  the  ultimate  effect  of 
granting  the  writ  in  the  event  of 
a  refusal  upon  the  part  of  the  gov- 
ernor to  obey  it,  would  be  to  deprive 
the  state  of  the  head  of  one  depart- 
ment of  the  government.  State  v. 
Towns,  8  Geo.  360. 

>  In  re  Dennett,  32  Maine,  508. 
The    court,   Sheplky,    C.  J.,  say: 
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§  122.  Upon  somewhat  similar  principles,  relief  by 
mandamus  has  been  denied  where  it  was  sought  to  *  101 
compel  the  performance  by  the  governor  of  a  state  of 
certain  military  duties  incumbent  upon  him  by  law  in  his 
capacity  as  commander-in-chief  of  the  military  forces  of  the 
state.     Thus,  where  it   was    made  by  law  the  duty  of  the 


"  This  is  a  petition  to  the  court,  that 
a  rule  may  issue  that  the  governor 
and  council  and  secretary  of  the 
state  may  show  cause  why  a  writ  of 
mandamus  should  not  issue,  com- 
manding the  governor  and  council 
to  declare  the  petitioner  elected  to 
the  office  of  county  commissioner 
for  the  county  of  Lincoln.  If  such 
a  writ  can  not  he  legally  issued 
by  the  court,  the  rule  to  show 
cause  should  not  tee  made.  By  the 
constitution  the  powers  of  the  gov- 
ernment are  divided  into  three  dis- 
tinct departments,  and  no  person 
belonging  to  one  of  these,  can  exer- 
cise any  of  the  powers  properly  be- 
longing to  either  of  the  others,  ex- 
cept in  cases  expressly  directed  or 
permitted.  The  authority  conferred 
upon  this  court  to  issue  writs  of 
mandamus  is  limited  to  the  issue 
of  such  writs  to  courts  of  inferior 
jurisdiction,  to  corporations,  and  to 
individuals.  The  act  approved  on 
February  22, 1842,  c.  3,  §  2,  provides, 
that '  the  governor  and  council  shall 
open  and  compare  the  votes  re- 
turned as  specified  in  the  first  sec- 
lion  of  this  act.'  It  is  by  such  com- 
parison of  the  votes  returned  for 
each  candidate,  that  the  fact  is 
ascerl  ained,  that  some  person  has  or 
has  not  been  elected  to  the  office  of 
county  commissioner.  If  the  act  of 
opening  and  comparing  the  votes 
returned  be  an  official  duty  to  be 
perloi'med  by  the  executive  depart- 


ment, this  court  can  not  entertain 
the  inquiry  whether  it  has  been 
correctly  or  incorrectly  performed. 
That  department  is  responsible  for 
the  correct  performance  of  its  duties 
in  the  manner  prescribed  by  the 
constitution,  but  it  is  not  responsi- 
ble to  the  judicial  department.  The 
argument  that  it  can  not  properly 
be  regarded  as  an  official  duty  of 
the  executive  department,  because 
its  performance  might  by  law  have 
been  entrusted  to  other  persons,  is 
not  regarded  as  sound.  The  per- 
formance of  the  duty  might  have 
been  entrusted  to  others,  and  it 
might  have  been  entrusted  to  the 
judicial  department.  It  does  not 
follow  that  an  act  can  not  be  the 
official  act  of  a  department  of  the 
government  because  other  persons 
might  lawfully  have  performed  the 
same  acts,  if  performance  had  been 
by  law  entrusted  to  them.  This 
court  has  been  authorized  to  lay  out 
highways ;  and  it  could  do  so  only 
as  a  court  and  in  the  exercise  of  its 
official  duties;  and  yet  other  per- 
sons might  have  been  authorized  to 
perform  those  duties.  Money  is 
granted  and  works  are  directed  to 
be  performed  by  law  under  the 
direction  of  the  president  of  th« 
United  States  or  of  a  governor  of  a 
state.  In  such  cases  the  law  might 
have  entrusted  the  supervision  to 
other  persons.  This  duty  is  not 
necessarily  to  be  performed  by  an 
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governor,  as  commander-in-cliief  of  the  military  of  tlie 
state,  to  prefer  charges  against  military  officers  for  miscon- 
duct, and  to  convene  a  court  martial  for  the  trial  of  such 
charges,  the  court  refused  to  interfere  by  mandamus  to 
coerce  the  performance  of  this  duty,  upon  the  ground  of  the 
necessary  independence  of  the  three  co-ordinate  departments 

of  the  government,  and  the  necessity  of  limiting  each 
*  102  department  to  its  appropriate  sphere  of  action.     Nor 

in  such  case  is  the  rule  affected  by  the  fact  that  the 
duty  whose  performance  is  sought  is  incumbent  upon  the 
executive,  not  in  his  civil  capacity  as  governor,  but  in  his 
military  capacity  as  commander-in-chief,  since  the  two  func- 
tions are  necessarily  and  inseparably  united,  and  the  governor 
is  no  more  subject  to  the  control  of  the  courts  in  one  capacity 
than  in  the  other,  i 

§  123.  The  issuing  and  delivering  by  the  governor  of  a 
state  of  state  bonds,  claimed  by  relators  in  payment  of  certain 
public  work  performed  by  them  under  an  act  of  legislature, 
is  regarded  as  a  duty  falling  within  the  principles  above  dis- 
^  cussed,  and  hence  beyond  control  by  mandamus.  ^  So  the  writ 
has  been  refused,  where  it  was  sought  to  compel  the  governor 
to  issue  to  the  relator  new  bonds  of  the  state  for  arrears  of 
interest  due  upon  certain  other  state  bonds,  the  issuing  of  the 
new  bonds  being  required  of  the  governor  by  an  act  of  legis- 
lature.* So,  too,  mandamus  has  been  denied  against  the  gov- 
ernor of  a  state,  where  it  was  sought  to  compel  him  to  comply 
with  his  official  duty,  by  depositing  in  the  office  of  the 
secretary  of  state  a  bill  duly  passed  by  both  houses  of  the 
legislature.* 

executive  department  of  the  govern-  department  can  not  perform  the  act 

ment  by  any  provision  of  the  con-  ■without  being  clothed  with  the  offl- 

stitution.    "When  the  performance  cial  authority." 
is  by  law  entrusted  to  an  executive  '  Mauran  v.  Smith,  8  R.  I.  193. 

department  of    a  government    eo         '  State  v.  Warmoth,  33  La.  An.  1. 
nomine,  the  performance  of  the  duty         ^  People  v.  Bissell,  19  111.  239. 
is  an  official  act.    The  individual         *  People  v.  Yates,  40  111.  136.  And 

or  pel  sons  composing  the  executive  sec  People  v.  Hatch,  83  111.  9. 
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§  124.  From  tlie  peculiar  form  and  structure  of  our  system 
of  government,  each  state  being  sovereign  and  independent 
within  itself,  except  in  as  far  as  its  sovereignty  may  have  been 
delegated  to  the  general  government,  it  follows  that  the  chief 
executive  officers  of  the  different  states  are  entirely  inde- 
pendent of  control  by  the  federal  judiciary  in  the  perform- 
ance of  their  official  duties,  and  these  duties  can  not  be  coerced 
by  mandamus  from  the  federal  courts.  And  while  it  is  the 
plain  and  imperative  duty  of  the  governor  of  any  state,  upon 
proper  demand  made  by  the  governor  of  any  other  state,  to 
deliver  up  fugitives  from  justice  from  such  other  state,  this 
duty  being  imposed  upon  him  by  the  constitution  and  laws  of 
the  United  States,  yet  the  federal  courts  are  powerless 
to  compel  the  performance  of  this  duty,  and  can  not  *  103 
grant  the  writ  of  mandamus  in  such  a  case,  even  though 
the  act  to  be  performed'  is  purely  ministerial.  The  perform- 
ance of  such  duties  is  to  be  left  to  the  fidelity  of  the  execu- 
tive of  each  state  to  the  compact  entered  into  with  the  other 
states  when  it  became  a  member  of  the  union,  and  if  he 
refuses  to  perform  so  plain  a  duty,  there  is  no  power  in  the 
federal  government  to  coerce  its  performance,  i 

§  124  a.  Some  conflict  of  authority  exists  as  to  the  juris- 
diction of  the  courts  by  mandamus  over  such  state  officers 
as  a  secretary  of  state,  a  state  treasurer,  a  state  auditor  and 
other  like  officers.  In  Wisconsin  it  is  held  that  the  courts 
may  entertain  snch  jurisdiction  in  cases  of  purely  ministerial 
acts  or  duties,  whose  performance  has  been  allotted  by 
law  to  the  officer  in  question.  Thus,  the  relief  has  been 
granted  to  compel  a  secretary  of  state  to  revoke  a  license 
authorizing  a  foreign  insurance  company  to  do  business  in 
the  state,  when  the  company  has  removed  an  action  against 
it  to  the  federal  court,  in  violation  of  the  conditions  imposed 
upon  it  by  the  state  not  to  remove  such  actions.  In  such 
case,  although  the  secretary  is  required  to  ascertain  the  exist- 

'  Commonwealth  v.  Dennison,  34  How.  66. 
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ence  of  the  facts  upon  which  his  authority  to  revoke  the 
license  rests,  his  action  is  not  regarded  as  judicial,  but  simply 
ministerial,  and  therefore  subject  to  judicial  control. ^  And 
the  license  having  been  revoked,  the  writ  will  not  go  to 
compel  the  secretary  to  grant  a  new  license.  ^  So  the  writ 
has  been  granted  to  require  the  secretary  of  state  to  audit  and 
allow  a  claim  against  the  state,  when  such  daty  was  imposed 
upon  him  by  law.* 

§  124  h.  In  Minnesota  the  courts  have  denied  relief  by 
mandamus  against  the  class  of  officers  under  consideration, 
including  the  secretary  of  state,  the  state  treasurer  and  thp 
state  auditor,  upon  the  ground  that  these  offices  are  branches 
of  the  executive  department  of  the  government,  and  as  such 
exempt  from  judicial  interference  or  control.*  And  it  is 
held  that  the  fact  that  the  duty  whose  performance  is  sought 
is  a  purely  ministerial  duty,  which  might  have  been  imposed 
upon  any  other  officer,  does  not  affect  the  application  of  the 
rule.^  It  is  also  held  that  the  exemption  of  such  officers 
from  coercion  by  the  courts  is  not  a  mere  personal  privilege 
which  the  incumbent  of  the  office  may  waive  at  his  pleasure, 
but  is  a  restriction  imposed  for  the  public  good.  And 
although  the  officer  may  waive  the  objection  and  submit 
himself  to  the  jurisdiction  of  the  court,  it  will  still  refuse  to 
coerce  the  performance  of  his  duty.*  So  in  Louisiana  the 
writ  has  been  denied  when  it  was  sought  to  compel  the  secre- 
tary of  state  to  promulgate  as  a  law  an  act  of  the  legislature 
by  publishing  it  in  the  official  journal  of  the  state,  upon  the 

1  State  !).  Doyle,  40  Wis.  175.  livered  tbe  returns  to  a  person  not 

2  State  v.  Doyle,  40  "Wis.  220.  In  entitled  thereto,  the  question 
State  «.  Hayne,  8  Rich.  N.  S.  367,  it  whether  the  writ  should,  then  issue 
was  held  that  mandamus  would  lie  was  reserved  for  further  argument, 
to  compel  the  secretary  of  state  to  ^  State  v.  Wax'ner,  55  Wis.  271. 
deliver  the  returns  of  an  election  *  State  v.  Dike,  20  Minn,  363 ; 
for  governor  and  lieutenant-govern-  State  v.  Whitcomb,  28  Minn.  50. 

or  to  the  speaker  of  the  House  of  '  State  ».  AVhitcomb,  28  Minn.  50. 

Representatives.    But  it  appearing  ^  State  «.  Dike,  20  Minn.  308. 

that  the  secretary  had  already  de- 
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ground  that  the  correction  of  such  abuses  should  be  sought 
at  the  hands  of  the  legislative  and  executive  departments, 
and  not  of  the  judicial. ^ 

§  125.  Mandamus  will  not  lie  to  a  secretary  of  state,  to 
require  him  to  cei'tify  an  enrolled  act  of  the  legislature  to  be 
a  law,  which  has  not  come  into  his  possession  under  and  by 
virtue  of  the  law  defining  his  duties,  even  though  it  be  his 
duty  to  make  certified  copies  of  all  laws,  acts,  resolutions,  or 
other  records  pertaining  to  his  oiiice.  Thus,  where  a  bill  has 
been  placed  in  the  hands  of  the  secretary  of  state  by  the  lieu- 
tenant-governor, with  the  written  objections  of  the  governor 
thereto,  with  instructions  to  keep  and  return  the  bill  on  the 
opening  of  the  next  session  of  the  legislature  to  the  house  in 
which  it  originated,  the  secretary  will  not  be  required  by  man- 
damus to  certify  that  the  bill  was  a  law,  and  had  become  so 
by  the  failure  of  the  governor  to  return  the  same  with  his 
objections  within  the  time  fixed  by  law.^ 

§  126.  In  Texas  the  general  doctrine  exempting  the  chief 
executive  ofiicer  of  the  state  from  control  by  mandamus  is 
extended  to  other  state  officers  whose  functions  partake  in 
some  degree  of  an  executive  nature,  such  as  the  commissioner 
of  the  general  land  office  of  the  state.  Such  an  officer  being 
regarded  as  forming  a  part  of  the  executive  department  of 
the  state  government,  the  courts  will  not  interfere  with  or 
control  the  performance  of  his  duties  by  mandamus. ^  Thus, 
the  writ  will  not  go  to  the  commissioner  of  the  land  office  to 
compel  the  delivery  to  a  railway  company  of  certificates  for  land 

1  State  V.  Deslonde,  27  La.  An.  sioners,  L.  R  7  Q.  B.  387,  disaffirm- 

71.     In  England    mandamus  ■will  Ing  King  v.  Lords  Commissioners, 

not  lie  against  tlie  servants  of  the  4  Ad.  &  E.  38(i.    And  see  King  v. 

crown,   such  as  the  lords  of  the  Lords  Commissioners,  4  Ad.  &  E. 

treasury,  to  compel  the  perform-  984. 

ance  of  a  duty  incumbent  upon  the  ^  People  v.  Hatch,  33  111.  9. 

crown,  such  officers  being  regarded  '  Bledsoe  i>.  International  R.  Co. 

as  amenable  to  the  crown  whose  40  Tex.  537;  Chalk  «.  Darden,  47 

servants  they  are,  and  not  to  the  Tex.  438 ;  Galveston  B.  &.  C.  R.  Co. 

court.     Queen  v.  Lords   Commis-  «.  Gross,  47  Tex.  428. 
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donated  by  the  state  in  aid  of  the  company,  since  as  to  such 
duties  the  commissioner  is  regarded  as  being  as  much  beyond 
judicial  control  as  is  the  governor  of  the  state.  ^  So  mandamus 
will  not  lie  to  the  comptroller  of  the  state  for  the  delivery  of 
state  bonds  voted  by  the  legislature  in  aid  of  a  railway  com- 
pany, especially  when  the  discharge  of  his  duty  by  the 
comptroller  involves  the  exercise  of  official  judgment  and 
discretion.  ^ 

§  127.  Questions  of  much  nicety  have  arisen  in 
*  lOtt  determining  the  extent  to  which  the  courts  may 
interfere  by  mandamus  with  the  heads  of  executive 
departments  of  the  government  of  the  United  States,  cabinet 
officers  and  others  of  a  like  nature,  whose  general  functions 
are  of  an  executive  or  political  character.  The  true  test  to 
be  applied  in  cases  of  this  nature,  is  whether  the  duty  is  of 
an  executive  or  political  character,  requiring  the  exercise 
of  official  judgment,  or  whether  it  is  ministerial  in  its 
nature,  involving  the  exercise  of  no  official  discretion,  being 
specifically  and  peremptorily  required  of  the  officer.  If  of 
the  latter  class,  the  courts,  without  attempting  to  interfere 
with  the  general  executive  or  political  functions  of  the 
officer,  may  properly  require  at  his  hands  the  performance 
of  a  duty  plainly  incumbent  upon  him  by  law,  and  as  to 
which  he  is  vested  with  no  discretionary  powers.  Thus, 
where  by  the  provisions  of  an  act  of  congress,  the  solicitor 
of  the  treasury  department  was  directed  to  audit  and  adjust 
certain  claims  against  the  postal  department  of  the  govern- 
ment, and  to  allow  the  claimants  such  an  amount  as  he 
should  deem  just,  and  it  was  made  the  duty  of  the  post- 
master-general to  credit  the  claimants  with  whatever  sum  the 
solicitor  should  award,  upon  refusal  of  the  postmaster-gen- 
eral to  perform  this  duty  mandamus  was  granted,  the  act 
required  being  regarded  as  a  precise,  definite  act,  ministerial 

•  Galveston  B.   &    C.  R.   Co.  ■».      e.  Kuechler,  36  Tex.   383. 
Gross,    47    Tex.    428,    overruling         '  Bledsoe  v.  International  E.  Co. 
Houston  &  Great  Nortliern  R.  Co.      40  Tex.  537, 


CHAP. 


II.] 


TO    PUBLIC    OFFICEES. 


123 


in  its  nature,  and  concerning  which  the  postmaster-general 
was  vested  with  no  discretion,  i 

§  128.    The  rule  as  laid  down  in  the  preceding  sec- 
tion   would    seem   to   be    limited   to    such   acts    or  *  107 
proceedings    on    the  part   of  the   officer   as   are   not 
implied  in  the  inherent  functions  of  his  office,  being  rather 
of  an  extraneous  character,  ministerial  in  their  nature,  and 
required  of  the  individual  rather  than  of  the  functionary.  ^ 


'  Kendall  o.  Tbe  United  States,  13 
Pet.  534.  The  case  of  Marbury  i). 
Madison,  1  Oranch,  49,  has  been  re- 
peatedly cited  in  support  of  the  same 
doctrine,  and  has  been  regarded  by 
the  courts,  almost  without  excep- 
tion, as  the  leading  American  case 
in  support  of  the  jurisdiction  by 
mandamus  over  the  acts  of  minis- 
terial olficers.  In  truth,  no  adjudi- 
cation of  the  courts  has  ever  been 
more  thoroughly  misunderstood,  or 
more  persistently  misapplied. 
Marbury  i).  Madison,  decided  in 
1803,  was  an  application  to  the 
Supreme  Court  of  the  United 
States,  invoking  the  aid  of  its 
original  jurisdiction,  for  a  rule 
upon  Mr.  Madison,  the  then  secre- 
tary of  state,  to  show  cause 
why  he  should  not  deliver  to  the 
relators  their  commissions  as  jus- 
tices of  the  peace  for  the  District  of 
Columbia,  to  which  oflaces  they  had 
been  duly  nominated  by  the  presi- 
dent and  confirmed  by  the  senate. 
The  court  rrefused  to  interfere, 
upon  the  ground  that  its  original 
jurisdiction,  being  limited  by  the 
constitution  to  cases  "  aflFecting  am- 
bassadors, other  public  ministers 
and  consuls,  and  those  in  which  a 
state  shall  be  a  party,"  did  not  ex- 
tend to  the  case  of  public  oflicers, 
and  that  that  clause  of  the  judiciary 


act  authorizing  the  supreme  court 
to  issue  writs  of  mandamus  to  such 
ofScers,  was  therefore  unconstitu- 
tional and  void.  It  will  thus  be 
seen  that  the  question  of  jurisdic- 
tion was  the  sole  question  upon 
which  the  court  were  called  upon 
to  decide,  and  beyond  this  question 
the  case  can  not  be  regarded  as 
authority.  Notwithstanding  this 
fact,  the  case  has  been  constantly 
cited  from  that  day  to  this,  as  the 
leading  authority  in  support  of  the 
jurisdiction  by  mandamus  over 
ministerial  oflScers,  and  hardly  a 
case  has  occurred  in  which  the  re- 
lief has  been  granted  to  compel  the 
performance  of  ministerial  duties, 
where  the  court  has  not  relied  upon 
Marbury  v.  Madison  as  conclusive 
authority  in  support  of  the  juris- 
diction. The  views  of  the  court 
as  presented  by  Chief  Justice  Mak- 
SHALL,  upon  the  question  of  mand- 
amus to  ministerial  oflicers,  are,  of 
course,  entitled  to  the  respect 
which  is  due  to  all  the  legal  opin- 
ions of  the  first  of  American 
jurists.  But  as  judicial  authority 
in  the  class  of  cases  under  consid- 
eration, they  are  mere  obiter  dicta. 
"  See  United  States  v.  Guthrie,  17 
How.  384;  Brashear  «.  Mason,  C 
How.  93. 
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Where,  therefore,  the  particular  duty  in  question  is  one  which 
is  required  of  a  cabinet  officer  or  head  of  a  department,  in 
the  ordinary  and  usual  course  of  his  official  duties,  necessarily- 
calling  for  the  exercise  of  some  degree  of  official  judgment 
and  discretion,  and  he  has  acted  upon  or  decided  the  case 
presented,  the  courts  have  uniformly  refused  to  interfere  by 
mandamus  to  revise  such  action  or  to  control  his  decision,  i 
S  129.  This  principle  has  been  repeatedly  applied  to 
cases  where  the  secretary  of  the  treasury,  in  the  ordinary 
discharge  of  his  duties,  has  passed  upon  and  refused  to  allow 
a  claim  upon  the  treasury  of  the  United  States.  In  such 
cases,  his  action  being  within  the  limits  of  his  offl- 

*  108  cial  duties,  and  the  power  and  duty  of  determining  the 

justice  and  legality  of  the  claim  being  incumbent  upon 
him  by  law,  the  courts  will  not  entertain  an  application  for  a 
mandamus  to  compel  the  secretary  to  pay  such  rejected 
claim. 2     Indeed,  it  is   a  sufficient  objection  to  interference 

by  mandamus  in  such  cases,  that  the  secretary  of  the 

*  109  treasury  is  prohibited    by    law    from    directing    the 

payment  of  any  money  out  of  the  treasury  not  specifi- 
cally appropriated  by  law.^      JSTor  will  the  courts  in  any  case 
compel  by  mandamus  the  payment  of  money   out    of   the 
United  States  treasury,  in  satisfaction   of  disputed  or  con- 
troverted claims    against  the  government.*     And  in 

*  110  accordance    with    the    well-settled    principle  that  no 

action  for  a  debt  can  be  maintained  against  the  gov- 
ernment, except  by  its  own  consent,  mandamus  will  not  lie 
to  enforce  a  claim  circuitously  against  the  secretary  of  the 
treasury,  where  it  can  not  be  enforced  against  the  govern- 

'  Decatur  «.    Paulding,   14  Pet.  "  United    States  «.    Guthrie,   17 

497;  United  States  v.  Guthrie,  17  How.  284;    Bra^hear  v.  Mason,  6 

How.  284 ;  Commissioner  of  Patents  How.  93 ;  United  States  v.  Boutvvell, 

«.  Whiteley,  4  "Wal.  522;   Secretary  3  McArthur,  173. 

«.  McGarrahan,  9  Wal.  398 ;   United  '  United  States    «.    Guthrie,    17 

States  V.  Boutwell,    3   McArthur,  How.  284. 

172;  United   States  b.  Key,  8  Mc  *  United    States    v.    Guthrie,   17 

Arthur,  337.  How.  384. 
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ment.  So  the  writ  will  lie  refused  where  it  is  sought  to 
compel  the  secretary  of  the  treasury  to  enter  a  verdict 
against  the  United  States  upon  the  books  of  the  treasury 
department,  and  to  pay  the  amount  of  such  verdict,  it  being 
a  suiRcient  objection  thatxthere  has  been  no  appropriation  by 
congress  to  pay  the  claim,  since  without  such  appropriation 
the  secretary  of  the  treasury  is  powerless  to  act  in  the 
premises.  And,  generally,  it  may  be  said  that  mandamus 
will  not  lie  to  the  secretary  of  the  treasury  to  perform  any 
act  whose  performance  is  not  expressly  required  by  law.* 

§  130.  The  rule  denying  the  aid  of  mandamus  to  control 
the  action  of  cabinet  officers  and  others  whose  functions  are 
of  a  like  character,  in  cases  where  they  have  passed  upon 
matters  properly  resting  within  their  official  discretion,  has 
been  applied  to  the  duty  of  the  secretary  of  the  navy  in 
expounding  the  naval  pension  laws.  And  where  it  is  made 
the  duty  of  that  officer  to  pay  pensions  from  the  navy  pen- 
sion fund,  according  to  the  terms  of  the  acts  of  congress 
regulating  the  subject,  of  which  fund  he  is  constituted  the 
trustee,  when  the  secretary  has  exercised  his  judgment  in 
construing  the  law  under  which  he  acts,  in  a  case  properly 
falling  within  his  jurisdiction,  his  decision  is  final  and  will 
not  be  controlled  by  mandamus.  Thus,  where  an  applicant 
claims  a  pension  under  an  act  of  congress  and  another  under 
a  resolution  of  congress,  and  the  secretary  has  decided  that 
the  claim  can  only  be  sustained  as  to  one,  leaving  the  appli- 
cant to  select  under  which  to  proceed,  the  decision  will  not 
be  revised  by  mandamus.^ 

S  181.     Upon  similar  principles  the  writ  has  been 
refused  where  sought  to  correct  the  action  of  the  com-  *  111 
missioner  of  patents  upon  matters  properly    falling 
within  the  scope  of  his  official  action.     And  where  the  com- 
missioner is  required  by  law  to  grant  reissues  of  patents  to 
assignees,  it  is  his  first  duty  to  decide  whether  the  applicant 

'  Reeside  v.  Walker,  11  How.  ^  Decatur  i>.  Paulding,  14  Pet. 
273.  497. 
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for  the  reissue  is  an  assignee,  and  having  examined 

*  112  this  question  and  decided  adversely  to  the  applicant, 

the  writ  M'ill  not  go  to  compel  him  to  make  another 
examination,  since  it  will  not  be  allowed  to  subserve  the  pur- 
poses of  a  writ  of  eri'or.i 

S  132.  The  duty  of  executive  officers  of  the  general  gov- 
ernment in  passing  upon  claims  for  the  issuing  of  patents  for 
public  lands,  necessarily  involving  the  hearing  of  proofs  and 
the  rendering  of  a  decision  thereon,  is  regarded  as  a  duty  in- 
volving the  exercise  of  such  a  degree  of  judgment  and  dis- 
cretion as  to  remove  it  from  the  control  of  the  courts.  Man- 
damus, therefore,  will  not  lie  to  the  secretary  of  the  interior 
to  compel  the  issuing  of  a  patent  to  a  claimant  whose  appli- 
cation has  been  refused.  ^  Where,  however,  an  application 
for  a  patent  for  public  lands  has  been  decided  by  the  proper 
officers  in  favor  of  the  applicant,  and  a  patent  for  the  lands 
has  been  duly  made  out  and  there  remains  only  the  minis- 
terial duty  of  delivering  it  to  the  grantee,  the  secretary  of 
the  interior  may  be  required  by  mandamus  to  make  such 
delivery.  * 

§  133.  As  regards  duties  imposed  by  law  upon  sheriffs, 
who  are  generally  considered  as  executive  officers,  it  is  to  be 
observed  that  mandamus  will  lie  to  such  officers,  commanding 
the  performance  of  specific  duties  clearly  enjoined  upon  them 
by  virtue  of  their  office,  or  by  operation  of  law,  and  concern- 
ing which  they  are  vested  with  no  discretionary  powers.* 
Thus,  where  the  duty  is  imposed  upon  a  sheriff  of  choosing 
appraisers  to  fix  the  value  of  property  taken  on  execution, 
which  is  claimed  by  the  judgment  debtor  as  exempt 

*  113  from  levy  under  the  exemption  laws   of  the  state,  the 

duty  of  the  sheriff  being  plain  and  imperative,  it  may 
be  enforced  by  mandamus,  there  being  no  other  adequate 

'  Commissioner    of    Patents    v.  '  United    States  v.   Schurz,    102 

Whiteley,  4  Wal.  532.  TJ.  S.  378. 

''  Secretary  v.  McQarrahan,  9  "Wal.  ♦  People  i).  McClay,  2  Neb.  7 ;  Fre- 

298.  mont  «.  Crippen,  10  Cal.  211. 
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remedy  to  enforce  its  perform  ance.^  So  the  writ  will  go  to 
command  a  sheriif  to  execute  final  process  of  restitution  in 
an  action  of  forcible  detainer,  his  duty  in  the  premises  being 
plain  and  unequivocal.  And  in  such  case,  the  existence  of  a 
remedy  by  an  action  upon  the  sheriff's  bond  presents  no  bttr 
to  the  jurisdiction  by  mandamus,  since  the  possession  of  tlie 
property  in  controversy  is  the  main  thing  sought,  and  this 
can  only  be  had  by  enforcing  the  writ  of  restitution.  ^  So  a 
creditor  holding  a  mortgage  upon  real  estate  as  an  entirety, 
and  entitled  to  have  it  sold  as  such  and  not  in  parts,  may 
have  the  aid  of  mandamus  to  require  a  sheriff  to  sell  the 
premises  as  an  entirety.  ^ 

§  134.  The  writ  has  been  granted  to  compel  a  sheriff  to 
execute  a  conveyance  of  land  sold  on  execution  to  one  claiming 
to  be  entitled  thereto  as  a  purchasing  creditor,  even  though 
the  sheriff  had  issued  a  prior  deed  to  another  creditor  claim- 
ingin  the  same  capacity,  and  the  land  had  thus  passed  into 
the  hands  of  an  innocent  purchaser.*  But  the  writ  will  not 
go  to  compel  the  issuing  of  a  deed  by  a  sheriff  of  lands  sold 
at  a  judicial  sale,  to  a  purchaser  who  refuses  payment  of  the 
purchase  money  on  the  ground  that  he  is  entitled  to  the  land 
as  being  the  oldest  execution  creditor,  there  being  an  unset- 
tled contest  as  to  the  priority  of  lien.^  So  it  will  not  lie  to 
require  a  sheriff  to  execute  a  tax  deed  containing  recitals 
directly  contradicted  by  his  own  returns  of  the  tax  sale.^ 
ISTor  will  the  writ  be  granted  to  compel  the  issuing  of  a  sher- 
iff's deed  for  land  sold  under  execution,  where  the  proceed- 
ings ai'e  so  far  voidable  that  the  purchaser's  right  is 
by  no  means  clear,  as  where  the  sheriff  has  sold  several  *  114 
distinct  and  separate  tracts  in  one  lot  and  for  one 
aggregate  price,  it  being  his  duty  to  offer  each  tract  for  sale 
separately. ''      So  it  will  not  go  to  direct  a  sheriff  to  levy  an 

'People  V.  McClay,   2  Neb.  7;  •People  b.  Fleming, 4 Denio,  137. 

Pudney  ■;;.  Burkliardt,  63  Ind.  179.  ^  Williams  v.  Smith,  6  Cal.  91. 

2  Fremont  v.  Crippen,  10  Cal.  211.  •  Hewell  v.  Lane,  53  Cal.  213. 

2  Morris  «.  Womtilo,  30  La.  An.  '  Winters  v.  Heirs  of  Burford,  6 

1313.  Cold.  328. 
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execution  npon  property  the  title  to  which  is  in  the  wife  of 
the  judgment  debtor,  since  the  relator's  right  is  not  clear  in 
such  a.  case  and  because  there  is  an  adequate  remedy  against 
the  sheriff  if  he  improperly  refuses  to  execute  a  writ.* 


Till.     Legislative  Officers. 

§  135.  Mandamus  not  granted  to  legislative  department  as  to  legislative 
functions. 
136.  But  may  be  granted  as  to  ministerial  duties. 

§  135.  As  regards  the  jurisdiction  of  the  courts  by  man- 
damus over  legislative  officers,  while  but  few  cases  have 
occurred  where  judicial  aid  has  actually  been  invoked  against 
the  legislative  department,  the  question  would  seem  upon 
principle  to  present  no  difficulties,  and  to  be  readily  solved 
by  an  application  of  the  doctrines  already  established  as 
applicable  to  cases  where  the  extraordinary  aid  of  the  courts 
has  been  invoked  against  executive  officers.  And  it  may  be 
asserted  as  a  principle  founded  iipon  the  clearest  legal  rea- 
soning, that  legislative  officers,  in  as  far  as  concerns  their 
purely  legislative  functions,  are  beyond  control  of  the  courts 
by  the  writ  of  mandamus.  The  legislative  department  being 
a  co-ordinate  and  independent  branch  of  the  government,  its 
action  within  its  own  sphere  can  not  be  revised  or  controlled 
by  mandamus  from  the  judicial  department,  without  a  gross 
usurpation  of  power  on  the  part  of  the  latter.  Mandamus, 
therefore,  will  not  lie  to  compel  the  speaker  of  the  house  of 
representatives  of  a  state  legislature  to  transmit  to  the  senate 
a  bill  which  it  is  alleged  has  passed  the  house,  but  which  the 
speaker  has  decided  has  not  passed.  The  question  being 
strictly  within  the  legislative  functions  of  the  speaker,  and 
the  house  having  sustained  his  decision  on  appeal  therefrom, 
the    courts   will    refuse   to   interfere   with    such   an    exer- 

'  State  V.  Craft,  17  Fla.  723. 
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cise  of  oiScial  judgment  and  discretion  in  a  matter  *  115 
properly   within  the  jurisdiction   of  the   legislative 
department.  ^ 

§  136.  Where,  however,  the  duty  required  of  the  legisla- 
tive officer  is  simply  of  a  ministerial  nature,  not  calling  for 
the  exercise  of  any  especial  legislative  functions,  nor  involv- 
ing any  degree  of  official  discretion,  there  would  seem  to  be 
no  impropriety  in  interfering  by  mandamus  upon  a  failure  to 
perform  the  duty.  Thus,  the  writ  has  been  granted,  upon  the 
application  of  a  member  of  the  house  of  representatives  of  a 
state,  to  compel  the  speaker  of  the  house  to  certify  to  the 
comptroller  of  public  accounts  the  amount  to  which  the  mem- 
ber was  entitled  as  compensation  for  mileage.  But  even  in 
such  a  ease  the  jurisdiction  is  asserted  with  a  considerable 
degree  of  caution.* 


^Ex  parte  Echols,  39  Ala.  698. 
Say  the  court,  Byrd,  J. :  *  *  "  The 
speaker  decided  that  the  bill  had 
not  passed  hy  a  vote  of  two-thirds 
of  that  branch  of  the  legislature ; 
and  an  appeal  was  taken  from  that 
decision  to  the  house,  and  the 
house  sustained  the  decision  of  the 
speaker.  This  was  a  question  cer- 
tainly within  the  jurisdiction  of  the 
speaker  and  house  to  pass  upon, 
and  is  not  a  mere  ministerial  duty, 
but  one  that  pertains  to  their  legis- 
lative functions,  and  is  one  over 
which  the  house  has  exclusive  juris- 
diction. No  other  department  of 
the  government  can  revise  its  action 
in  this  respect,  without  a  usurpa- 
tion of  power.  *  *  This  court 
will  not  interfere  with  either  of  the 
other  co-ordinate  departments  of 
the  government  in  the  legitimate 
exercise  of  their  jurisdiction  and 
powers,  except  to  enforce  mere 
ministerial  acts,  required  by  law  to 
be  performed  by  some  officer  there- 


of; and  not  then,  if  the  law  leaves 
it  discretionary  with  the  officer  or 
department.  *  *  It  seems  to  be 
held  by  all  the  authorities,  that  the 
writ  of  mandamus  can  only  issue 
to  some  officer  required  by  law  to 
perform  some  ministerial  act,  or  to 
a  judicial  officer  to  require  him  to 
take  action;  but  not  in  a  matter 
requiring  judgment  or  discretion, 
to  direct  or  control  him  in  the  ex- 
ercise of  either.  Among  all  the 
cases  and  text  books  on  this  subject, 
none  go  to  the  length  of  laying 
down  the  doctrine  that  the  speaker 
of  the  house  of  representatives,  or 
of  a  legislative  body,  in  a  matter 
arising  in  the  regular  course  of 
legislation,  upon  which  he  is  called 
to  decide,  can  be  controlled  by  this 
or  any  other  tribunal,  except  by  the 
one  over  which  he  presides;  and 
that  having  sustained  his  opinion 
and  action,  this  court  can  not  re- 
view it." 
'  Ex  parte  Pickett,  24  Ala.  91. 


130  MANDAMUS.  [PAET 


IX.     Taxing   Officees. 

§  13T.  The  jurisdiction  outlined. 

138.  English  precedents. 

139.  Writ  granted  to  enforce  ministerial  duties  of  taxing  officers. 
139  a.  The  same. 

140.  When  granted  to  compel  equalization  of  assessments. 

141.  Not  granted  after  oflBoers  have  acted  upon  correction  of  assess- 

ments. 
143.  When  granted  in  aid  of  collection  of  taxes  against  corporations. 

143.  Delinquent  tax  collectors. 

144.  Writ  not  granted  hefore  omission  of  duty ;   nor  after  time  has 

elapsed ;  respondents  must  actually  he  in  office. 

145.  Purchaser  of  tax-sale  certificates  entitled  to  mandamus. 

146.  Writ  granted  to  correct  illegal  assessments  upon  United  States 

honds. 
146  a.  Issuing  of  tax  deeds. 

§  137.  The  jurisdiction  by  mandamus  over  the 
*  116  official  acts  of  officers  entrusted  with  the  levying  and 
collection  of  taxes  forms  a  part  of  the  general  jurisdic- 
tion b}'  this  writ  over  the  acts  of  public  officers,  and  may  be 
appropriately  considered  in  this  place.  We  have  elsewhere 
considered  the  use  of  the  writ  as  applied  to  cases  of  munici- 
pal taxation,  and  the  enforcement  of  municipal-aid  bonds,* 
and  it  is  proposed  to  consider  here  the  more  general  princi- 
ples applicable  to  all  officers  entrusted  by  law  with  the  duty 
of  levying  and  collecting  taxes. 

§  138.  Perhaps  the  earliest  reported  case  where  the  extra- 
ordinary aid  of  a  mandamus  was  applied  to  the  subject  of 
taxation,  was  where  the  writ  was  allowed  by  the  kings  bench 
to  compel  local  officers  entrusted  with  the  levying  of  a  land 
tax  to  tax  the  land  equally.  ^  The  propriety  of  the  writ  for 
this  purpose  was,  however,  afterward  denied  by  the  kings 
bench,  and  it  was  held  that  the  appropriate  remedy  was  by 

'See    Chapter    V,    Subdivision  "Queens.  Commissioners  of  Land 

III.  Tax,  11  Mod.  Rep.  206. 
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apppal  from  the  action  of  the  taxing  officers.  ^     And  it  was 
held,  still  later,  that  the  writ  should  not  go  to  require 
the  making  of  an  equal  poor  rate  on  the  inhabitants  *  117 
of  a  parish,  upon  allegations  that  it  was  being  made 
unequally,  if  the  party  dissatisfied  had  another  remedy  by 
appeal.  ^ 

§  139.  In  this  country  the  doctrine  is  well  established, 
that  in  all  cases  where  the  duty  of  assessing  or  levying  a  tax 
is  plainly  required  by  law  of  particular  officers,  and  no  other 
remedy  exists  by'which  the  duty  may  be  enforced,  mandamus 
will  lie,  the  duty  being  treated  as  purely  ministerial  and  unat- 
tended with  any  element  of  official  discretion.*  Thus,  the 
duty  of  an  assessor  of  taxes  to  assess  lands  liable  thereto,  is 
regarded  merely  as  a  ministerial  act,  and  hence  one  which  may 
be  enforced  by  mandamus.*  And  where,  by  an  act  of  legis- 
lature, commissioners  are  appointed  to  provide  for  the  erection 
of  county  buildings,  and  the  duty  of  levying  a  tax  to  defray 
their  expenses  is  made  incumbent  upon  an  inferior  court,  the 
writ  will  go  to  compel  the  levying  of  a  tax,  it  being  a  fixed, 
specific  duty,  and  not  resting  in  the  discretion  of  the  court.  ^ 
So  the  extension  of  an  assessment  by  a  county  clerk  upon  the 
tax  books,  being  purely  a  ministerial  act,  may  be  enforced  by 
mandamus.*  So,  too,  a  county  auditor  may  be  required  to 
j)lace  certain  assessments  upon  the  tax  warrant  for  collec- 
tion,'' or  to  enter  upon  the  assessment  book  certain  delin- 
quent taxes,  these  duties  being  imposed  upon  him  by  law.^ 

1  Butler  V.  Cobbett,  11  Mod.  Rep.  municipal  taxes,  Chapter  V,  Sub- 
254.    But  semble,  that  if  the  assess-      division  III. 

ors  should  refuse  to  make  any  tax,  *  People  v.  Shearer,  30  Cal.  645 ; 

mandamus  would  be    the    proper  Hyatt  v.  Allen,  54  Cal.  353. 

remedy  to  compel  them  to  act.    Id.  ^  Manor  «.  McCall,  5  Geo.  533. 

2  King    V.     Churchwardens    of  «  State  v.  Byers,  67  Mo.  70B. 
Fresbford,  Andr.  34.  '  State  v.  Stout,  61  Ind.  143.    0th- 

•''  People  V.  Shearer,  30   Cal.  645 ;  erwise  where  the  tax  is  unauthor- 

Manor  v.  McCall,  5  Geo.  523.    And  ized  by  law.    State  «.  Humphreys, 

see  for  an  application  of  the  same  25  Ohio  St.  520. 

principle  to  municipal  officers  en-  *  People  v.  Ashbury,  46   Cal,  523. 
trusted  with  the   duty  of  levying 
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In  like  manner  mandamus  will  lie  to  compel  the  proper 
officer  of  a  state  to  levy  a  tax  for  the  payment  of  interest 
upon  bonded  indebtedness  of  the  state,  i 

§  139  a.  Upon  similar  principles,  where  certain  lands  are 
by  law  exempt  from  taxation,  and  it  is  made  the  duty  of  the 
auditor  general  of  the  state  to  reject  the  taxes  upon  such 
lands,  the  duty  being  plain  and  unmistakable,  its  enforce- 
ment may  be  had  by  mandamus. «  And  where  the  relator  is 
entitled  under  a  statute  to  be  relieved  from  the  payment  of 
taxes  upon  property  which  he  has  conveyed  to  another,  man- 
damus is  the  appropriate  remedy  to  procure  the  transfer  of 
the  property  upon  the  tax  list  to  the  name  of  the  present 
owner.  * 

S  140.  As  regards  the  duty  of  officers  entrusted  by  law 
with  the  equalization  of  taxes  and  assessments,  the  courts  may 
properly  interfere  by  the  writ  to  set  such  officers  in  motion, 
and  to  compel  them  to  act  upon  an  application  properly  pre- 
sented by  a  tax-payer  dissatisfied  with  the  tax  assessed  against 
him.*  And  it  has  been  held  that  the  writ  may  be  granted 
against  assessors  who  have  improperly  assessed  shares  of 
bank  stock  owned  by  the  relator,  to  require  them  to  cancel  or 
correct  the  assessment.  ^  But  mandamus  will  not  go 
*  118  to  a  board  of  supervisors  requiring  them  to  make  cor- 
rections in  the  assessment  of  taxes  in  their  county, 
after  the  assessments  have  been  completed  and  warrants  have 
been  issued  to  the  receiver  of  taxes  and  the  matter  has  passed 
beyond  the  control  of  the  supervisors,  since  the  writ  would 
be  nugatory  if  issued,  and  the  rule  is  well  established  that 

'  Morton  «.  Comptroller  General,  Mich.   134. 

4  Rich.  N.  S.  430.    Otherwise,  how-  '  Cincinnati  College  v.  Yeatman, 

ever,  when  the  obligations  whose  30  Ohio  St.  276. 

payment  is  sought  are  void,  having  *  Virginia  &  Truckee  R.  Co.  ». 

been  issued  under  a  statute  which  County  Commissioners,  5  Nev.  341. 

is  held  unconstitutional.     State  v.  ^  People  ■».  Assessors  of  Barton, 

Comptroller  General,  4  Rich.  N.  S.  44  Barb.  148;  People  «.  Olmsted,, 

185.  45  Barb.  644. 

2  People  «.    Auditor   General,  9 


CHAP.  II.]  TO    PUBLIC    OFFICERS.  133 

Tnaiidamus  will  never  issue  where  it  would  be  nugatory  from 
want  of  power  in  tlie  respondents  to  perform  the  act 
required.!  Nor  will  the  writ  be  allowed  to  require  tax 
assessors  to  make  an  affidavit  to  their  assessment  roll  in 
accordance  with  a  statute,  when  it  appears  by  their  return 
that  they  can  not  truthfully  make  such  return.  * 

§  141.  While,  as  shown  in  the  preceding  section,  the  writ 
may  properly  issue  to  set  in  motion  officers  entrusted  with  the 
correction  of  assessments,  and  to  compel  them  to  act  upon  an 
application  properly  presented,  the  courts  will  not  interfere 
with  or  control  the  action  of  such  officers  when  they  have 
actually  passed  upon  the  application.  The  abatement  or  reduc- 
tion of  taxes  improperly  assessed  is,  in  such  cases,  essentially 
a  judicial  rather  than  a  ministerial  act.  Hence  it  follows  that 
when  the  proper  officers  have  passed  upon  an  application  for 
the  reduction  of  taxes,  and  have  decided  it  adversely  to  the 
party  aggrieved,  they  can  not  be  required  by  mandamus  to 
alter  their  decision  and  to  make  an  abatement  in  the  tax.* 
So  where  school  directors  have  assessed  a  school  tax,  the  writ 
does  not  lie  to  compel  them  to  discharge  a  tax-payer  from 
payment  of  his  portion  of  the  tax,  their  power  if  any  in  this 
respect  being  discretionary.  * 

§  142.  The  writ  is  sometimes  invoked  in  aid  of  the  collec- 
tion of  taxes  assessed  against  corporate  bodies,  and  it  may  be 
properly  issued  for  this  purpose,  in  the  absence  of  any  other 
adequate  remedy  to  enforce  the  collection.  ^  Thus,  where  it 
is  made  by  law  the  duty  of  the  president,  or  other  proper 
officer  of  banking  corporations,  to  set  aside  and  withhold  out 
of   the   dividends  or  profits    of   the   bank    the  amount    of 

'  Colonial  Life  Insurance  Co.  v.  of  Hampden,  19  Pick.  298. 

Supervisors  of  New  York,  24  Barb.  *  School  Directors  v.  Anderson, 

106 ;  People  ii.  Supervisors  of  West-  45  Pa.  St.  388.     See  also  Sx  parte 

Chester,  15  Barb.  607.  And  see  Peo-  Lynch,  16  S.  C.  82. 

pie  V.  Supervisors  of   Greene,  13  ^  gtate  v.  Mayhew,  2  Gill,  487; 

Barb.  217.  Person    v.  Warren  R.  Co.  3  Vroom, 

2  People  V.  Fowler,  55  N.  Y.  352.  441. 

^  Gibbs  V.  County  Commissioners 
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*  119  tax  levied  upon  its  stock,  and  to  pay  this  amount  into 
the  treasury  of  the  state,  an  appropriate  case  is  pre- 
sented for  the  aid  of  a  mandamus  upon  a  refusal  to  perform 
this  duty,  since  the  state  has  no  other  adequate  remedy,  i  And 
"where  a  railway  company  has  made  a  lease  of  its  roadj  the 
lessee  stipulating  to  pay  and  discharge  all  taxes  imposed  on 
the  property  leased,  the  business  being  wholly  conducted  by 
the  lessee  and  the  lessor  retaining  no  property  of  any  mater- 
ial value,  so  that  there  is  no  other  adequate  remedy,  manda- 
mus will  lie  to  compel  payment  of  the  tax.  * 

§  143.  Mandamus  is  the  appropriate  remedy  to  be 
employed  against  delinquent  tax  collectors  to  enforce  the  per- 
formance of  their  duties.  And  where  the  duty  is  clearly  and 
unmistakably  imposed  upon  public  officers  of  issuing  a  war- 
rant of  distress  against  delinquent  collectors,  the  issuing  of 
such  warrant  may  be  enforced  by  mandamus  if  the  collector 
neglects  to  collect  and  pay  over  the  tax  at  the  proper  time.* 
I^or  in  such  case  can  the  respondent,  as  a  ministerial  officer, 
object  that  the  act  of  the  legislature  authorizing  the  tax  is 
unconstitutional,  since  it  is  not  within  the  province  of  such 
officers  to  determine  the  constitutionality  of  laws,  nor  will  the 
courts  upon  summary  proceedings  in  mandamus  determine  as 
to  the  constitutionality  of  statutes  affecting  the  rights  of 
third  persons.*  And  the  writ  has  been  granted  to  require  a 
tax  collector  to  pay  into  the  county  treasury  taxes  which  he 
has  collected,  but  failed  to  pay  over.^  So  when  it  is  the 
duty  of  a  city  council  to  direct  the  proper  city  officers  to 

'  State  II.  Mayhew,  2  Gill,  487.  to  determine  whether  the  tax  was 

2  Person    v.    Warren    R.   Co.   3  properly  assessed. 

Vroom,  441.  *  Smyth  «.  Titcomb,  31  Me.  272; 

s  Smyth  V.  Titcomb,  31  Me.  272 ;  Inhabitants  of  School  District  v. 

Inhabitants  of   School   District  v.  Clark,  83  Me.  483. 

Clark,  33  Me.  483;  Waldron«.  Lee,  "People  -o.  Austin,  46  Cal.  530. 

T)  Pick.  323.    But  in  the  latter  case.  But  see,  contra,  State  v.  Boullt,  26 

it  is  held  that  the  court  may  look  La.  An.  259. 

into  the  facts  shown  by  the  return 
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proceed  to  sell  lands  which  are  delinquent  in  tlie  payment 
of  taxes,  this  duty  may  be  enforced  by  mandamus. ^ 

§  144.  In  no  event  will  the  courts  interfere  by 
*  120  mandamus  in  anticipation  of  £P  supposed  omission  of 
duty,  and  the  writ  will  not,  therefore,  go  to  compel 
taxing  officers  to  assess  a  tax,  the  time  for  which  has  not  yet 
arrived,  merely  upon  the  presumption  that  the  officers  will 
refuse  to  perform  their  duty  at  the  proper  time.  *  Nor  will 
the  writ  be  granted  commanding  a  tax  to  be  imposed  for  a 
special  and  particular  purpose,  after  the  time  prescribed  by 
the  legislature  for  the  levy  has  elapsed.  ^  And  where  a  tax 
collector,  acting  in  good  faith  and  in  conformity  with  the 
order  of  a  tribunal  having  jurisdiction  of  the  matter,  has 
remitted  certain  taxes,  and  his  term  of  office  has  since  expired 
by  limitation,  and  he  is  therefore  powerless  to  obey  the  man- 
date of  the  court,  he  will  not  be  required  by  mandamus  to 
proceed  with  the  collection  of  the  tax.*  ISTor  will  the  writ 
issue  to  officers  elect  to  levy  a  tax,  who  have  failed  to  qualify 
and  have  never  assumed  to  act  in  any  manner  whatever,  since 
they  can  not  even  be  treated  as  officers  de  facto. ^ 

§  145.  The  writ  has  been  granted  to  compel  a  county 
treasurer  to  assign  and  transfer  to  the  purchaser  tax  sale  cer- 
tificates for  lands  bid  off  by  the  county  at  tax  sales,  the  pur- 
chaser having  tendered  the  whole  amount  of  taxes 
*  121  due,  with  the  penalty,  interest  and  costs,  the  law  giv- 
ing him  a  clear  right  to  the  assignment  under  such 
circumstances.*  But  if  in  such  case,  the  purchaser  has 
failed  to  bring  himself,  within  the  provisions  of  the  law  gov- 
erning the  terms  of  his  application  to  the  treasurer  for  the 

■  State  «.  City  Council  of  Cam-  Public  Schools  v.  County  Commls- 

den,  39  N.  J.  L.  630.  sioners,  20  Md.  449. 

2  Commissioners  of  Public  Schools  *  Stales.   Perrine,  5  Vi'oom,  234. 

D.  County  Commissioners,  20  Md.  ^  State  v.  Supervisors  of  Beloit,  33 

449.  Wis.  380. 

3  Ellicott  «.  The  Levy  Court,   1  e  gtate  ».  Magill,  4  Kan.  415. 
Har.  &  J.  300;   Commissioners  of 
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assignment  of  tlie  certificates,  lie  will  be  refused  the  aid  of 
a  mandamus.  1 

§  146.  Where  the  boards  of  supervisors  of  certain  coun- 
ties are  authorized  and  empowered,  upon  the  application  of 
any  person  aggrieved,  to  hear  and  determine  claims  for  illegal 
assessments  upon  United  States  bonds  and  securities,  which 
are  exempt  by  law  from  taxation,  and  to  repay  the  amount 
collected  upon  such  illegal  assessments,  the  duty  imposed 
npon  the  supervisors  is  treated  as  a  mandatory  one,  not  rest- 
ing in  official  discretion.  The  only  questions  for  the  super- 
visors to  determine  in  such  cases  are  questions  of  fact  as  to 
whether  the  illegal  taxes  have  been  paid  and  their  amount, 
and  the  existence  of  the  claims  being  undisputed,  mandamus 
will  go  to  require  the  supervisors  to  audit  and  allow  the 
amounts  thereof,  and  to  cause  the  same  to  be  levied  and  col- 
lected in  the  manner  prescribed  by  law.^ 

§  146  a.  When  an  officer  authorized  by  law  to  issue 
deeds  upon  the  sale  of  lands  for  unpaid  taxes  is  not  em- 
powered or  required  by  law  to  insert  in  such  deeds  any 
recitals  of  the  proceedings  preliminary  to  the  sale,  he  can 
not  be  required  by  mandamus  to  insert  such  recitals.*  And 
it  is  a  sufficient  objection  to  the  granting  of  a  mandamus  to 
compel  the  issuing  of  tax  deeds  that  an  action  is  pending  in 
a  court  of  competent  jurisdiction,  for  the  purpose  of  declar- 
ing void  and  setting  aside  the  proceedings  under  which  the 
tax  sale  was  had.* 

1  State  ».  Bowker,  4  Kan.  114.  « State  «.  Mantz,  62  Mo.  258. 

2  People  «.  Supervisors  of  Otsego,  *  State  ■».  Patterson.  11  Neb.  266. 
53  Barb.  564,  51  N.  Y.  401. 
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VII.    Special  Illustrations  of  the  Jurisdiction, 346 


I.     Peinoiples  Goveening  the  Jueisdiction. 

i  147.  The  jurisdictlioii  well  established;  former  remedy  in  England. 

148.  Mandamus  the  present  remedy  to  compel  courts  to  act ;  hut  confers 

no  power. 

149.  Only  lies  to  compel  court  to  act;  does  not  prescribe  judgment. 

150.  Granted  where  court  refuses  to  act  on  matters  within  its  juris- 

diction. 

151.  Distinction  as  to  preliminary  questions  not  aflFecting  merits. 

152.  Writ  limited  to  setting  court  in  motion ;  general  rule. 

153.  Not  granted  to  change  or  set  aside  a  verdict. 

154.  Not  granted  to  alter  record,  receive  plea,  reinstate  appeal,  or  to 

construe  statute. 

155.  Does  not  lie  to  compel  granting  of  habeas  corpus,  or  punishment 

for  contempt,  or  correction  of  errors  in  assessments. 

156.  Judicial  discretion  not  subject  to  control  by  mandamus. 

157.  Writ  not  granted  to  control  questions  of  pleading. 

158.  Discretion  of  court  over  executions  not  subject  to  mandamus. 

159.  Questions  of  costs  not  subject  to  mandamus. 

160.  Setting  aside  defaults  and  granting  new  trials  not  controlled  by 

mandamus. 

161.  Former  doctrine  in  New  York. 

163.  Control  of  courts  over  referees  not  subject  to  mandamus. 

163.  Writ  not  granted  to  control  questions  of  practice. 

164.  Not  granted  to  compel  court  to  accept  particular  bond  or  sureties. 

165.  Not  granted  to  interfere  with  courts  under  state  insolvent  laws. 

(137) 
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166.  Does  not  lie  to  control  discretion  of  courts  a&  to  granting  or  dis. 

solving  injunctions. 

167.  Not  granted  to  compel  judgment  on  verdict,  or  to  receive  evidence. 

168.  Does  not  lie  as  to  granting  continuance,  or  stay  of  proceedings. 

169.  Discretion  of  court  in  setting  aside  ca.  sa.;  sufficiency  of  bail. 

170.  Further  illustrations  of  the  general  rule. 

171.  Discretion  of  probate  courts  not  subject  to  mandamus. 

173.  Change  of  venue ;  new  parties  to  a  cause ;  reference  to  master  in 
chancery. 

173.  Dismissal  of  causes  not  controlled  by  mandamus. 

174.  Granting  licenses;  opening  roads. 

175.  Nominating  officers;  administering  oath  of  office. 

176.  The  controlling  principle  stated. 

177.  Existence  of  other  remedy  a  bar  to  mand«mus. 

178.  The  rule  of  ancient  origin ;  illustrations. 

179.  Statutory  remedy  a  bar ;  appeals  from  subordinate  courts. 

180.  Tests  to  be  applied ;  writ  not  granted  to  remove  cause  from  docket. 

181.  Further  illustrations  of  the  general  rule. 

182.  Refusal  of  court  to  award  costs. 

183.  Changes  of  venue. 

184.  Clerks  of  court. 

185.  Application  of  the  principle  to  appellate  courts. 

186.  Departure  from  the  general  rule  in  Alabama;  illustrations. 

187.  Similar  departure  in  Michigan. 

188.  Mandamus  not  allowed  to  usurp  functions  of  writ  of  error  or 

appeal. 

189.  Rule  not  aifected  by  error  in  decision  of  lower  court;  nor  by  hard- 

ship resulting  therefrom. 

190.  Nor  by  absence  of  remedy  by  error  or  appeal. 

191.  The  doctrine  applied  to  dismissing  appeals. 

192.  Applied  to  questions  of  evidence  and  pleading. 

193.  Applied  to  questions  of  costs. 

194.  Payment  of  subscription  to  railway. 

195.  Mandamus  does  not  lie  to  compel  granting  of  mandamus. 

196.  Not  granted  where  unavailing.  ' 

197.  Duty  of  judge  must  be  in  official  capacity. 

198.  Relator  must  establish  a  clear  right. 


§  147.  The  jurisdiction  by  the  writ  of  mandamus 
*  123  over    inferior    judicial    tribunals,    although    closely 

guarded  and  jealously  exercised  by  the  courts,  is  too 
well  established  to  admit  of  controversy,  and  forms  one  of 
the  most  salutary  features  of  the  general  jurisdiction  of  the 
couits  by  mandamus.     It  is  most  frequently  invoiced  for  the 
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purpose  of  setting  inferior  courts  in  motion,  and  to  compel 
them  to  act  where  action  has  been  either  refused  or  delayed. 
The  earlier  remedy,  adopted  in  England,  for  the  refusal 
or  neglect  of  justice  on  the  part  of  the  courts,  was  by  *  124 
the  writ  of  procedendo  ad  judicium.  This  was  an 
original  writ,  issuing  out  of  chancery,  to  the  judges  of  any 
subordinate  court,  commanding  them  in  the  king's  name  to 
proceed  to  judgment,  but  without  specifying  any  particular 
judgment.  If  this  writ  was  disobeyed,  or  if  the  judges  to 
whom  it  was  addressed  still  neglected  or  refused  to  act,  they 
were  liable  to  punishment  for  contempt,  by  an  attachment 
returnable  either  in  the  kings  bench  or  common  plpas.  ^ 

§  148.  The  use  of  the  writ  oi procedendo  for  the  purpose 
of  quickening  the  action  of  inferior  courts,  and  preventing  a 
delay  of  justice,  has  in  modern  times  been  superseded  by  the 
writ  of  mandamus.  And  the  latter  is  now  regarded  as  the 
proper  if  not  the  only  remedy,  by  which  the  sovereign  power 
can  compel  the  performance  of  official  duty  by  inferior  magis- 
trates and  officers  of  the  law.^  In  England,  it  being  the 
province  of  the  court  of  kings  bench  to  superintend  all  infe- 
rior tribunals,  and  to  enforce  the  proper  exercise  of  their 
powers,  mandamus  will  lie  from  that  court  to  the  judges  of 
any  inferior  court,  commanding  and  requiring  them  to  do 
justice  according  to  the  powers  of  their  office,  whenever  they 
have  delayed  acting. ^  But  it  is  to  be  borne  in  mind,  with 
reference  to  the  jurisdiction  over  the  action  of  inferior  courts, 
that  it  is  exercised,  not  for  the  purpose  of  conferring  power 
upon  those  courts,  since  this  is  beyond  its  scope  and  province, 
but  only  to  compel  the  use  of  powers  already  existing.  Hence 
the  writ  will  never  be  awarded  to  compel  a  court  to  do  that 
which,  in  the  absence  of  such  mandate,  it  would  be  powerless 
to  do.* 

S  149.     The  province  of  the  writ,  in  as  far  as  it  affects  the 

1 3  Bl.  Com.  109.  *  State   v.  Judge    of     Orphan's 

2  Waldron  v.  Lee,  5  Pick.  333.  Court,  15  Ala.  740. 

»3B1.  Com.  111. 
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action  of  inferior  courts,  is  not  to  be  extended  for  the  purpose 
of  compelling  the  rendition  of  a  particular  judgment,  in 
accordance  with  the  views  of  the  higher  court,  i  And  while 
it  is  proper  to  compel  the  inferior  tribunal  to  proceed 
*  125  and  render  some  judgment,  in  a  case  where  it  has  re- 
fused or  neglected  to  act,  yet  the  writ  will  not  prescribe 
the  party  for  whom  judgment  shall  be  rendered, -since  this 
would  be,  in  effect,  to  introduce  the  supervisory  power  of  the 
appellate  court  into  a  cause  yet  depending  in  the  inferior 
tribunal,  and  thus  prematurely  to  decide  the  case,  and  to 
compel  the  inferior  court  to  give  judgment,  not  in  accordance 
with  its  own  views,  but  in  conformity  with  the  opinion  of 
the  higher  tribunal.  Such  a  procedure  might  justly  be  re- 
garded as  subversive  of  our  whole  system  of  jurisprudence. ^ 
§  150.  While,  as  we  shall  hereafter  see,  the  authorities 
hold,  almost  without  exception,  that  in  all  matters  resting 
within  the  jurisdiction  of  an  inferior  court,  and  upon  which 
it  has  acted  in  a  judicial  capacity,  mandamus  will  not  lie  to 
review  its  proceedings,  or  to  revise  its  rulings,  yet  if  the 
matters  in  question  are  clearly  within  the  powers  of  the  infe- 
rior court,  but  it  refuses  to  exercise  its  jurisdiction,  or  to 
entertain  the  proceedings,  the  writ  will  lie  to  compel  the  court 
to  act.  8  Thus,  when  -it  is  made  the  duty  of  an  inferior  court 
to  entertain  and  hear  appeals  from  justices  of  the  peace,  man- 
damus will  lie  for  a  refusal  to  perform  this  duty.*  So  a  court 
raaj  be  required  to  make  an  order  to  enable  a  person  under  in- 
dictment to  take  a  deposition  to  which  he  is  entitled  under  the 
laws  of  the  state.  ^  And  the  writ  will  go  to  direct  a  court  to  make 
final  determination  of  a  cause  when  it  has  declined  to  act, 

^  Ex  parte  Csige,  45  Cs.1.  Z4S.  Dickinson,  25  Grat.  817;   Mx  parte 

2  Life   &   Fire  Insurance  Co.  v.  Dickson,64  Ala.  188;  Floral  Springs 

Adams,  9  Pet.  573.  Water  Company  v.  Kives,  14  Nev. 

sBeguhl  «.   Swan,   39  Cal.  411;  431. 

State  1).  Laughlin,  75  Mo.  358 ;  Hx  ^JEx  parte  Henderson,  6  Fla.  279 ; 

pa/rte  Henderson,  6  Fla.  279 ;  Cowan  Floral  Springs  Water  Company  v. 

v.  Doddridge,  23  O-rat.  458 ;  Cowan  Eives,  14  Nev.  431. 

v.  Fulton,  23   Grat.  579;    Kent  ».  « Giboney  ».  Rogers,  33  Ark.  462. 
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and  has  simply  stricken  the  cause  frum  the  docket.*  But  it 
will  not  lie  to  compel  a  court  to  hear  and  determine  a  cause 
over  which  it  has  no  jurisdiction.  2  And  it  has  been  refused 
when  sought  to  command  a  court  to  grant  a  jury  trial  in  a 
cause,  the  judge  not  having  actually  refused  such  trial,  but 
having  announced  his  intention  to  try  the  cause  without  a 
jury. 3  Nor  will  the  writ  be  granted  to  compel  the  judge 
of  an  inferior  court  to  re-investigate  facts  and  circumstances 
of  a  case  which  he  has  previously  fully  examined  and  investi- 
gated, since  he  has  the  right  to  rely  upon  his  previous 
decision,  based  upon  a  full  investigation  of  the  facts.* 

§  151.  A  distinction  is  recognized  between  cases  where  it 
is  sought  by  mandamus  to  control  the  decision  of  an  inferior 
court  upon  the  merits  of  a  cause,  and  cases  where  it  has 
refused  to  go  into  the  merits  of  the  action,  upon  an  erroneous 
construction  of  some  question  of  law  or  of  practice  prelim- 
inary to  the  whole  case.  And  while,  as  we  shall  see,  the 
decision  of  such  court  upon  the  merits  of  the  controversy 
will  not  be  controlled  by  mandamus,  yet  if  it  has  erroneously 
decided  some  question  of  law  or  of  practice  presented 
as  a  preliminary  objection,  and  upon  such  erroneous  *  126 
construction  has  refused  to  go  into  the  merits  of  the 
case,  mandamus  will  lie  to  compel  it  to  proceed.  ^  For  ex- 
ample, where,  in  a  statutory  proceeding  instituted  to  test 
the  election  of  an  officer,  the  court  below  refuses  to  try  the 
case  upon  its  merits,  and  quashes  the  proceedings,  upon  the 
ground  that  the  contestant  has  not  given  the  notice  required 
by  statute,  if  such  court  has  erred  in  its  construction  of  the 
statute  as  to  the  notice  required,  the  writ  will  be  granted  to 
compel  it  to  reinstate  the  case  and  proceed  to  a  hearing.  ^ 
If,  however,  the  point  raised  by  the  preliminary  question  be 

1  State  v.  Cajie  Girardeau   Court      3  Ad.  &  E.  N.  S.  810;  Castello  ».  St. 
of  Common  Pleas,  73  Mo.  560.  Louis  Circuit  Court,  28  Mo.   259 ; 

2  State  1).  Eising,  10  Nev.  97.  State  v.  Judge  of  Twenty-Sixtli  Dis- 
'  State  V.  Rising,  15  Nev.  164.             trict  Court,  34  La.  An.  1177. 

*  .©a;  part«  Campbell,  20  Ala.  89.  *  Castello    v.    St.    Louis    Circuit 

'  Queen  f).  Justices  of  Kesteven,      Court,  38  Mo.  259. 
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purely  a  matter  of  fact,  the  decision  of  the  inferior  tribunal 
is  binding  and  conclusive,  and  will  not  be  controlled  by 
mandamus.  1 

8  152.  Biit  the  most  important  distinction  to  be  observed 
in  administering  relief  against  inferior  courts,  is,  that  while 
they  may  be  compelled  by  mandamus  to  act,  when  they  have 
refused  to  proceed,  the  writ  being  regarded  as  the  most  fitting 
remedy  to  set  them  in  motion,  yet  it  will  in  no  case  command 
the  inferior  tribunal  how  to  act,  nor  dictate  any  specific  judg- 
ment which  it  shall  render.  In  other  wctrds,  while  man- 
damus is  regarded  as  the  appropriate  remedy  to  set  the 
machinery  of  the  courts  in  motion,  it  will  not  control  their 
motion,  or  direct  the  performance  of  any  particular  judicial 
act.'  And  it  is  this  peculiar  feature  of  the  writ,  when 
*  127  applied  as  a  corrective  of  judicial  inaction,  which  dis- 
tinguishes it  from  cases  M'here  it  is  addressed  to  ofiicers, 
especially  of  a  ministerial  nature,  to  compel  the  performance 
of  their  ofiicial  duties,  since  in  the  latter  class  of  cases,  the 
writ  points  out  the  particular  act  which  is  to  be  performed.  * 
And  the  distinction  prevails,  regardless  of  whether  the  party 

'  Queen  1).  Justices  of  Kesteven,  La.  An.  296;    Ex  parte   Sawyer,  21 

3  Ad.  &  E.  N.  S.  810.  Wal.  235 ;  Ex  parte  Flippin,  94  U. 

2  Queen®.  Justices  of  Middlesex,  S.  348;  Ex  parte  Loring,  94  U.  S. 

9  Ad.  &  E.  540 ;  Roberts  v.  Hols-  418 ;  Sprague  v.  Fawcett,  53  Gal. 

worth,  5  Halst.  57 ;  People  v.  Judge  408 ;  Union  Colony  v.  Elliott,  5  Col. 

of  Wayne  Co.  Court,   1  Mich.  359 ;  371 ;  State  «.  Judges  of  Civil  Dis- 

Sturgis  ».  Joy,  2  El.  &  Bl.    739 ;  trict  Court,  34  La.   An.  1114.    But 

King  u.  Hewes,  3  Ad.  &  E.  725;  see,  contra.  People  ®.   Pearson,   1 

King  V.  Justices  of  Suflfolk,  5  Nev.  Scam.    458,    where    the  writ  was 

&  Man.  139;  Anon.  3  Halst.  160;  granted  to  direct  a  judge  to  vacate 

Ex  parte  Chamberlain,  4  Cow.  49 ;  an  order  for  a  continuance,  and  to 

Miitenberger  «.  St.  Louis  Co.  Court,  grant  a  motion  which  he  had  disal- 

50  Mo.   173 ;  People  v.  Russell,  46  lowed,  in  a  case  which  was  deemed 

Barb.  27 ;  Dixon  v.  Judge  of  Second  "  too  clear  to  admit  of  doubt."  But 

Circuit,  4  Mo.  286;  Gunn's  Adm'r  the  correctness  of  the  ruling,  even 

B.  County  of  Pulaski,  3  Ark.  427;  in  such  a  case,  may  well  be  doubted. 
Beebe  ■».  Judge  of  Sixth  District         '  Roberts  v.  Holsworth,   5   Halst. 

Court,  28  La.    An.  905;    State  «.  57. 
Judge  of  Third  District  Court,  33 
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aggrieved  has  or  has  not  another  adequate  remedy  for  the 
grievance  sustained.  '^ 

§  153.  In  conformity  with  the  distinction  noticed  in  the 
preceding  section,  it  is  held  that  mandamus  will  not  lie  to 
change  a  verdict,  or  to  alter  the  minutes  of  a  verdict  so  that 
they  may  correspond  with  the  fact,  since  the  propriety  of  the 
mode  of  entering  the  verdict  is  properly  a  matter  for.  the 
consideration  of  the  inferior  court,  and  the  granting  of  the 
writ  in  such  case  would  be  an  unwarrantable  interference 
with  the  exercise  of  the  functions  properly  pertaining  to 
such  court. 2  Nor  will  the  writ  lie  to  compel  an  inferior 
court  to  set  aside  a  verdict  and  to  grant  a  new  trial,  this 
being  a  matter  peculiarly  within  its  own  cognizance.* 

§  154.  So  the  writ  will  be  refused  where  its  purpose  is 
to  compel  a  court  to  alter  its  record,  so  that  it  may  corres- 
pond with  the  state  of  facts  disclosed  by  affidavits  filed  with 
and  made  a  part  of  the  application  for  mandamus.*  Nor 
will  it  be  granted  to  compel  the  court  to  receive  a  particular 
plea  offered  by  a  party  to  a  cause  pending  therein,  even 
though  the  court  may  have  erred  in  rejecting  such  plea.* 
So  it  will  be  refused  where  sought  to  compel  the  court  to 
reinstate  an  appeal  from  a  justice  of  the  peace,  which  it  has 
dismissed.'  So,  too,  it  will  not  lie  to  compel  the  court  to 
give  a  particular  construction  to  a  statute,  in  a  matter  prop- 
erly within  its  jurisdiction.''  And  in  all  such  cases  the  writ 
is  refused,  regardless  of  whether  the  inferior  tribunal 
has  decided  properly  or  improperly  in  the  first  in-  *  128 
stance.  8 

1  People  v.  Judge  of  Wayne  Co.  Cleaveland,  54  Vt.  142,  it  is  held 

Court,  1  Mich.  359.  that  mandamus  is  a  proper  remedy 

"  King  V.  Hewes,  3  Ad.  &  E.  725 ;  to  correct  the  record  of  an  inferior 

King  V.  Justices  of  Suffolk,  5  Nev.  court  in  accordance  with  the  facts. 
&  Man.  139.  ^  Anon.  2  Halst.  160. 

5  Squier  D.  Gale,  1  Halst.  157.  'Peoples.  Judge  of  Wayne  Co. 

*  Dixon  1).  Judge  of  Second  Judi-  Court,  1  Mich.  859. 
cial  Circuit,  4  Mo.  286.    And  see  '  Sturgis  v.  Joy,  3  El.  &  Bl.  739. 

King  B.  Justices  of  Suffolk,  5  Nev.  »Anon.  2  Halst.   160;  Sturgis  ». 

&   Man.   139.     But  in  Hendee  v.  Joy,  3  El.  &  Bl.  739. 
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§  155.  In  conformity  with  the  distinction  under  con- 
sideration, it  has  also  been  held  that  mandamus  will  not  lie 
to  compel  the  granting  of  a  writ  of  habeas  corpus,  the  power 
to  hear  and  determine  applications  for  this  writ  being  purely 
a  judicial  power. i  ISlor  will  it  be  granted  to  require  obedi- 
ence to  a  writ  of  habeas  corpus  issiied  by  a  lower  court.  ^ 
ISTor  will  it  lie  to  compel  an  inferior  court  to  punish  a  wit- 
ness for  contempt  in  non-attendance,  since  every  court  must 
itself  be  the  sole  judge  of  whether  a  contempt  has  been  com- 
mitted against  its  process.  ^  So  where  an  inferior  court,  of 
limited  jurisdiction,  is  vested  bylaw  with  the  power  of  hear- 
ing and  correcting  errors  in  the  assessment  of  taxes,  its 
action  will  not  be  controlled  by  mandamus,  since  the  hearing 
and  determination  of  apj)lications  for  the  correction  of  assess- 
ments is  a  judicial  and  not  a  ministerial  act.* 

§  156.  The  fundamental  principle  underlying  the  entire 
jurisdiction  by  mandamiis  over  the  action  of  inferior  courts, 
is,  that  in  all  matters  resting  within  the  discretion  of  the 
inferior  tribunal,  mandamus  will  not  lie  to  control  or  intei-- 
fere  with  the  exercise  of  such  discretion.  And  while  the 
jurisdiction  of  superior  common-law  courts  over  courts  of 
inferior  powers,  by  the  writ  of  mandamus,  is  well  established, 
it  is  exercised  with  the  utmost  caution,  lest  there  should  be 
any  improper  interference  with  the  exercise  of  the  judicial 
powers  of  the  court  below,  and  it  will  only  be  used  in  such 
manner  as  to  leave  the  inferior  tribunal  iintrammeled  in  the 
exercise  of  the  discretionary  or  judicial  powers  with*which 
it  is  properly  vested  by  law.  And  the  rule  may  be  regarded 
as  established  by  an  overwhelming'  current  of  authority, 
both  English  and  American,  that  mandamus  will  not  lie  to 
control  the  exercise  of  the  discretion  of  inferior  courts,  and 
where  such  courts  have  acted  judicially  upon  a  matter  prop- 
erly presented  to  them,  their  decision  can  not  be  altered  or 

'  People  ».  Russell,  46  Barb.  27.      49. 

2  People  B.  Edwards,  66  111.  59.  *  Miltenberger  v.  St.   Louis   Co. 

'  Ex  ■parte  Cbamberlain,  4  Cow.      Court,  50  Mo.  173. 
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controlled  by  mandamus  from  a  superior  tribunal.^ 
And  it  is  important  to  observe  that  the  rule  applies  *  129 
with  equal  force,  regardless  of  the  propriety  or  impro- 
priety of  the  action  of  the  inferior  court.  It  is  sufficient 
that  the  discretion  has  been  exercised,  and  whether  rightly 
or  wrongly  exercised,  it  can  not  be  questioned  by  man- 
damus. * 

§  157.     Having,  in   the  preceding  section,  considered  the 

'  Judges  of  Oneida  Common  Pleas 
V.  The  People,  18  Wend.  79,  over- 
ruling People  V.  Superior  Court  of 
N.  y.  5  Wend.  lli^MJx  parte  Bacon 
and  Lyon,  6  Cow.  392;  Ex  parte 
Benson,  7  Cow.  363 ;  Exparte  Baily, 
2  Cow.  479;  Ex  parte  Nelson,  1 
Cow.  417;  People  n.  New  York 
Common  Pleas,  19  Wend.  113 ;  Peo- 
ple V.  Judges  of  Oneida  Common 
Pleas,  31  Wend.  20,  overruling  Peo- 
ple 11.  Niagara  Comnfbn  Pleas,  12 
Wend.  346;  People  «.  Superior 
Court  of  New  York,  19  Wend.  68; 
Ex  parte  Bassett,  3  Cow.  458 ;  Gil- 
bert v.  Judges  of  Niagara  Co.  3 
Cow.  59;  Ex  parte  Johnson,  3  Cow. 
371;  People  v.  Superior  Court  of 
New  York,  19  Wend.  701 ;  Exparte 
Davenport,  6  Pet.  661;  United 
States  1).  Lawrence,  3  Dall.  43 ;  Ex 
parte  Poultney,  13  Pet.  472 ;  Post- 
master General  v.  Trigg,  11  Pet. 
173;  Ex  'parte  Roberts,  6  Pet.  21 G; 
Exparte  Taylor,  14  How.  3;  Ex 
parte  Many,  14  How.  24;  Exparte 
Burlis,  103  U.  S.  238;  Ex  parte 
Railway  Company,  101  U.  S.  711 ; 
Ex  parte  City  Council  of  Mont- 
gomery, 24  Ala.  98 ;  Ex  parte  Op- 
dyke,  63  Ala.  68 ;  State  -b.  Court  of 
Common  Pleas,  38  N.  J.  L.  183; 
State  v.  Norton,  30  Kan.  506;  State 
«.  Van  Ness,  15  Fla.  317;  Strahan 
V.  County  Court,  65  Mo.  644.  Ex 
parte  Henry,  24  Ala.   638 ;   Gunn's 

10 


Adm'r  v.  County  of  Pulaski,  8  Ark. 
437;  Ex  parte  Hays,  26  Ark.  510; 
McMillen  v.  Smith,  lb.  613;  Uo- 
heen  v.  Myers,  18  B.  Mon.  433; 
Louisiana  «.  Judge  of  Parish  Court, 
15  La.  531;  State  v.  Jixdge  of  Su- 
perior District  Court,  26  La.  An. 
116 ;  People  «.  Sexton,  37  Cal.  533 ; 
Barksdale  v.  Cobb,  16  Geo.  13 ;  Ex 
parte  Banks,  38  Ala.  28;  Peop'.e  r. 
Williams,  55  111.  178;  People  r. 
Judge  of  Probate,  16  Mich.  204 ; 
People  ®.  Osceola  Circuit  Judge, 
30  Mich.  99;  People  v.  Marquette 
Circuit  Judge,  38  Mich.  244;  Peo- 
ple D.  St.  Joseph  Circuit  Judge,  39 
Mich.  31 ;  People  «.  Judge  of  Su- 
perior Court,  40  Mich.  169;  Chi- 
cago &  Northwestern  R.  Co.  ii. 
Genesee  Circuit  Judge,  40  Mich. 
168;  People  ■».  Judge  of  Superior 
Court,  41  Mich.  31 ;  People  ».  Mont- 
calm Circuit  Judge,  41  Mich.  550 ; 
People  V.  Wayne  Circuit  Ji|dge,  41 
Mich.  551 ;  People  v.  Judge  of  Su- 
perior Court,  41  Mich.  5 ;  Ex  parte 
Johnson,  35  Ark.  614;  King  v. 
Justices  of  Cambridgeshire,  1  Dow. 
&  Ry.  325;  Queen  «.  Harland,  8 
Ad.  &  E.  836 ;  Queen  v.  Old  Hall, 
10  Ad.  &  E.  348.  But  see,  contra, 
People  1).  Cohimbia  Common  Pleas, 
1  Wend.  397 ;  Blunt  ti.  Greenwood, 
1  Cow.  15. 

2  Queen  v.  Harland,  8  Ad.  &  E. 
826;  State  v.  Watts,  8  La.  76. 
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general  rule  denying  the  writ  in  cases  wliere  it  is  invoked  to 
control  the  judgment  or  discretion  of  an  inferior  court,  it 
may  not  be  inappropriate  to  consider  some  of  the  applica- 
tions of  the  rule,  as  well  as  a  few  apparent  exceptions  wliich 
have  been  recognized.  And  it  may  be  said,  generally,  that 
the  discretion  of  inferior  courts  over  questions  of  pleading 
arising  in  the  course  of  their  proceedings  will  not  be  con- 
trolled by  mandamus.  1     Thus,  where  a  court  has  set  aside 

certain  pleas  offered  in  a  suit  pending  therein,  and  has 
*  130  ordered  them  to  be  stricken    out   as  a  nullity,  it  will 

not  be  compelled  to  restore  the  pleas  and  to  vacate  its 
order.  2  So  the  discretion  of  courts  of  equity  as  to  regulat- 
ing the  time  and  manner  of  appearing  and  answering  in 
chancery  causes,  will  not  ordinarily  be  interfered  with  by 
mandamus,  such  courts  being  at  liberty  to  enlarge  and  extend 
the  time  for  appearance  and  answer,  whenever  the  purposes 
of  justice  require  this  course.  ^  And  the  order  of  a  subordi- 
nate court  granting  a  feigned  issue,  to  test  the  validity  of  a 
judgment,  is  not  subject  to  review  on  mandamus.* 

§  158.  Mandamus  will  not  lie  to  compel  a  court  to  vacate 
a  rule  setting  aside  an  execution,  such  a  case  being  regarded 
as  inappropriate  for  the  exercise  of  the  jurisdiction. ^  Nor 
will  a  rule  bo  gi-anted  requiring  an  inferior  court  to  show 
cause  why  the  writ  should  not  be  granted,  to  compel  such 
court  to  issue  an  execution  wliich  it  has  refused,  where  the 
record  discloses  that  the  court  refused  the  execution  after 
"  mature  deliberation,"  and  there  is  nothing  in  the  record  dis- 

'  Ex  parte  Davenport,  6  Pet.  661 ;  the  order.    And  see  People  v.  New 

Ex  parte   Poultney,   13    Pet.  473.  York   Common    Pleas,   18   Wend. 

But  see,  contra,  People  «.  Superior  534 ;   Ex  parte  Lawrence,  34  Ala. 

Court  of  New  Yoik,  18  Wend.  075,  446. 

wliere  it  is  held  that  if  the  inferior  "  Ex  parte  Davenport,  6  Pet.  661. 

court  has  plainly  erred  and  exceed-  ^  ^j,  p^rte  Poultney,  13  Pet.  473. 

ed   its   authority   in   allowing  an  *  People  v.  Ulster  Common  Pleas, 

amendment,  which  was  not  within  18  Wend.  628. 

its  legal  discretion,  the  writ  will  =  Vandev&er  v.  Conover,  1  Har. 

lie  to  compel   such  court  to  vacate  (N.  J.)  371. 
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closing  a  prima  facie  case  of  mistake,  misconduct,  or  omis- 
sion of  duty  on  the  part  of  the  court,  i 

§  159.  The  general  subject  of  costs  and  questions  con- 
nected with  the  taxation  of  costs,  being  largely  matters  of 
judicial  discretion,  the  courts  are  not  inclined  to  interfere 
with  the  exercise  of  this  discretion  in  inferior  tribunals,  and 
mandamus  will  not  lie  to  modify  or  control  their  rulings  as 
to  costs.*  And  the  rule  is  not  limited  to  courts  proper,  but 
is  extended  to  subordinate  tribunals  of  a  quasi  judicial 
nature  as  well.  And  where  such  a  tribunal,  upon  a  proper 
application,  has  refused  costs  in  a  matter  pending  before  it, 
the  writ  will  not  lie  to  compel  it  to  allow  the  costs.  ^  So 
where  the  amount  of  costs  was  left  blank  in  the  record 
of  a  judgment,  and  upon  the  case  being  affirmed  on  *  131 
error,  and  sent  back  to  the  court  below,  it  refused  a 
motion  to  amend  the  record  by  inserting  the  amount  of  taxed 
costs,  it  was  held  that  mandamus  would  not  lie  after  such 
refusal,  to  compel  the  allowance  of  the  costs.* 

^  160.  The  control  of  courts  of  general  common-law 
jurisdiction  over  the  setting  aside  of  defaults  and  the  grant- 
ing of  new  trials,  will  not  be  interfered  with  by  mandamus.  ^ 

'  Postmaster  General  v.  Trigg,  11  ^  Ex  parte  Roberts,  6  Pet.  216 ;  Ex 

Pet.  173.  parte  Bacon  and  Lyon,  6  Cow.  392; 

2  Ex  pa/rte  Nelson,  1  Cow.  417 ;  Ex  parte  Benson,  7  Cow.  363 ;  Ex 

Peoples.  New  York  Common  Pleas,  parte  Baily,  3  Cow.  479;  State  «. 

19  Wend.  118;  Jansen  «.  D&vison,  2  Watts,  8  La.  76.     But  see  Peoples. 

Johns.  Cas.  72 ;  Peralta  v.  Adams,  2  Columbia  Common  Pleas,  1  Wend. 

Cal.  594;  Ex  parte  Many,  14  How.  297,  where  it  is  held  that  the  admis- 

24;  State  v.  Judge  of  Kenosha  Cir-  sibility  of  affidavits  of  jurors,  upon 

cuit  Court,  3  Wis.  809.  a  motion  for  a  new  trial,  is  not  a 

2  Chase  «.  Blackstone  Canal  Co.  question  of  judicial  discretion,  but 

10  Pick.  244;  Morse,  Petitioner,  18  purely  one  of  law,  which  may  be 

Pick.  443.  investigated  by  the  superior  court 

*  Ex  parte  Many,  14  How.  24.  upon  an  application  for  a  manda- 
But  the  writ  will  lie  from  an  appel-  mus.  The  doctrine  of  this  case, 
late  to  an  inferior  court,  to  compel  however,  may  be  regarded  as  sub- 
it  to  make  an  order  for  costs  in  stantially  overruled  by  the  opinion 
ccmformity  with  the  decision  of  the  of  the  court  in  Judges  of  Oneida 
appellate  court  previously  render-  Common  Pleas  v.  The  People,  18 
ed.    Jared  ®.  Hill,  1  Blackf.  155.  Wend.  79. 
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And  in  this  respect  an  application  for  the  writ  to  compel  the 
inferior  court  to  set  aside  a  default  and  inquest  is  not  distin- 
guishable, in  priijciple,  from  applications  for  new  trials,  and 
these  are  always  considered  as  resting  in  the  sound  discretion 
of  the  court  to  which  they  are  addressed,  and  not  subject  to 
review  by  mandamus.  >  And  the  granting  or  refusing  of  a 
rule  to  set  aside  a  default,  not  being  governed  by  fixed  and 
imperative  rules,  but  being  rather  a  matter  of  sound  judicial 
discretion,  will  not  be  interfered  with  by  mandamus. ^  Nor 
is  the  rule  altered  or  varied  by  the  fact  that  the  court  below 
may  have  decided  erroneously  in  rejecting  the  application  in 
the  first  instance.  Thus,  the  writ  has  been  refused,  when  it 
was  sought  to  compel  the  granting  of  a  new  trial  on  the 
ground  that  the  court  had  erred  in  its  instructions  to  the 
jury,  since  such  questions  were  properly  within  the  discretion 

of  the  inferior  court,  and  the  remedy  should  be  sought 
*  132  by  appeal   or  writ  of  error.      Any   other  rule   must 

necessarily  result  in  an  endless  conflict  of  opinion 
upon  questions,  which,  from  their  very  nature,  shoiild  be 
finally  adjudicated  by  the  inferior  court.* 

8  161.  The  rule  as  above  stated,  denying  the  writ  where 
it  is  sought  to  compel  the  granting  of  a  new  trial,  has  not 
been  established  without  some  conflict  of  authority.  And 
it  was  formerly  held  by  the  courts  of  New  York,  that  if  the 
inferior  court,  in  passing  upon  the  application  for  a  new  trial, 
should  deny  to  a  party  the  benefit  of  an  established  rule  of 
practice,  not  dependent  at  all  upon  circumstances,  the  super- 
ior court  might  interfere.  Thus,  where  a  rule  had  been 
granted  for  a  new  trial,  upon  the  ground  of  newly  discovered 
evidence,  and  upon  the  application  for  a  mandamus  to  vacate 
the  rule,  it  appeared  that  the  plaintifi's  were  guilty  of  gross 
negligence  in  not  procuring  the  evidence  upon  the  former 
trial,  and  that  it  was,  at  the  most,  merely  cumulative  evidence, 

'  Ex  parte  Roberts,  6  Pet.  316.  363. 

^  Ex  parte  Bacon   and  Lyon,   6  ^  Ex  parte  Baily,  3    Cow.  479 ; 

Cow.  393 ;  Ex  parte  Benson,  7  Cow.      State  v.  Watts,  8  La.  76. 
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and  tliat  established  rules  of  practice  liad  thus  been  violated, 
it  was  held  a  proper  case  for  mandamus,  i  This  doctrine, 
however,  is  plainly  inconsistent  with  the  whole  current  of 
authority,  and  has  been  expressly  overruled  in  New  Tork.^ 

§  162.  Upon  principles  similar  to  those  discussed 
in  the  preceding  sections,  the  writ  will  be  refused  where  *  133 
it  is  sought  for  the  purpose  of  regulating  or  interfering 
with  the  control  of  courts  over  their  own  referees,  where  the 
practice  prevails  of  referring  causes  for  hearing  and  investiga- 
tion. And  the  writ  will  not  lie  to  compel  the  court  to  vacate 
an  order  setting  aside  a  report  of  refei*ees,  even  though  the 
court  to  which  the  application  is  made  is  satisiied  that  the 
inferior  tribunal  erred  in  setting  aside  the  report. ^  Thus, 
where  the  court  below  had  set  aside  the  report  on  the  ground 
that  it  was  based  upon  the  testimony  of  a  witness  who  was 
not  credible,  mandamus  to  vacate  the  rule  was  refused,  not- 
withstanding the  inferior  court  had  decided  erroneously.'* 
'Nor  will  the  writ  be  granted  in  the  class  of  cases  under  con- 
sideration because  the  court  below  has  mistaken  the  weight 
of  evidence,  since  mandamus  deals  only  with  questions  of 
law,  and  it  is  not  its  province  to  determine  disputed  questions 
of  fact.* 

§  163.     "We  have  already  seen  that  the  discretion 
of  inferior  courts  over  questions  of  pleading  arising  *  134 
therein  is  not  subject  to  control  by  mandamus.     The 
same  rule  applies  as  to  mere  questions  of  practice,  and  while 
it  has  been  held  that  errors  in  points  of  practice  may  be  cor- 
rected by  mandamus,  8  yet  the  later  and  better '  considered 

1  People  v.  Superior  Court  of  New      Bassett,  2  Cow.  458. 

York,  5  Wend.  114    And  see  Same  *  SJx  parte  Bassett,  3  Cow.  458. 

V.  Same,  10  Wend.  285.  =  People  v.  Superior  Court  of  N. 

2  Judges  of  Oneida  Common  Pleas      Y.  19  Wend.  68. 

V.  The  People,  18  Wend.  79.  «  Blunt  v.  Greenwood,  1  Cow.  15, 

'  People    V.    Judges    of   Oneida  where  the  writ  was  granted  to  com- 

Common  Pleas,  21  Wend.  20,  over-  pel  the  court  to  vacate  an  order 

ruling  People  v.  Kiagara  Common  setting  aside  a.Ji.  fa. 
Pleas,   13    Wend.   246;    £!x  parte 


150  MANDAMUS.  [PAET  I. 

doctrine  is,  that  the  writ  will  not  lie  to  interfere  with  the 
discretion  of  an  inferior  court  upon  mere  points  of  practice.* 
§  164.  In  further  illustration  of  the  rule  that  manda- 
mus will  not  lie  to  control  the  exercise  of  judicial  discretion, 
the  writ  will  be  refused  where  it  is  sought  to  compel  a  court 
or  judge  to  accept  a  particular  bond  which  has  been 
rejected  for  insufficiency.  And  where  the  court  has  passed 
upon  and  adjudicated  the  question  of  the  sufficiency  of  the 
bond,  in  a  judicial  proceeding,  mandamus  will  not  lie.^  So 
where  the  duty  of  judging  of  the  sufficiency  of  sureties  upon 
an  official  bond,  is,  by  law,  devolved  upon  an  inferior  court, 
and  it  has  passed  upon  the  question  and  decided  that  the 
sureties  were  insufficient,  its  decision  is  not  subject  to  review 
by  mandamus.^ 

§  165.  The  writ  will  net  lie  to  compel  a  court  to 
*  135  hear  the  application  of  an  insolvent  debtor  for  his  dis- 
charge under  the  laws  of  the  state,  where  the  court, 
upon  due  application,  has  decided  that  he  was  not  entitled  to 
such  hearing.*  And  upon  similar  principles  the  relief  will 
be  refused,  where  it  is  invoked  to  compel  commissioners  of 
bankruptcy  under  a  state  law,  to  give  the  bankrupt  a  certifi- 
cate of  conformity,  when  it  is  shown  by  the  return  of  the 
commissioners,  that  they  had  reason  to  doubt  that  the  dis- 
closure made  by  the  bankrupt  was  a  true  disclosure  of  all  his 
estate  and  effects.  And  this  is  true,  even  tliough  the  court 
to  which  the  application  for  the  writ  is  addressed,  should 
differ  in  opinion  from  the  commissioners  upon  the  question 
of  the  sufficiency  of  the  bankrupt's  disclosures. ' 

§  166.     The  aid  of  mandamus  has  sometimes  been  invoked 
to  control  the  action  of  inferior  courts  of  chancery  jurisdic- 

^  Ex  parte  Coster,!  Cow.  523.  See  to  act  upon  a  bond  presented  for 

also  People  «.  Judges  of  Chautauque  its  approval,  see  §  231  post. 

Common  Pleas,  1  Wend.  73.  *  Thomas  v.  His  Creditors,  1  Har. 

2  State  V.  Bo-sren,  6  Ala.  511.  (N.  J.)  272. 

'  Thomason   «.  The    Justices,    3  'Respublicai).  Clarkson,  ITeates, 

Humph.    238.     For    cases    where  (2nd  edition,)  46. 
mandamus  will  lie  to  direct  a  court 
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tion  over  the  subject  of  injunctions,  and  to  compel  them  to 
grant  or  dissolve  an  injunction  in  accordance  with  the  views 
of  the  superior  tribunal  as  to  its  propriety  or  impropriety. 
While  there  are  cases  where  the  courts,  adopting  the  theory 
that  the  granting  or  withholding  of  an  injunction  is  the 
exercise  of  a  mere  ministerial  discretion,  have  interfered  by 
mandamus  to  compel  the  granting  of  a  writ  when  it  has 
been  improperly  refused,  ^  yet  these  cases  have  been  over- 
ruled by  later  and  better  considered  decisions,  and  the  con- 
trary doctrine  has  been  established.  And  the  rule  may  now 
be  regarded  as  clearly  settled,  both  upon  principle  and 
authority,  that  the  granting  or  dissolving  of  injunctions  is  a 
matter  of  purely  judicial  discretion,  and  when  this  discretion 
has  once  been  exercised,  and  the  inferior  court  has  refused  to 
grant  an  injunction,  or,  if  already  granted,  has  refused  to 
dissolve  it,  mandamus  will  not  lie  to  control  such  decision.  ^ 
Thus,  the  writ  will  not  be  granted  to  compel  the  dis- 
solution of  an  injunction  by  an  inferior  court,  even  *  136 
though  it  is  alleged  that  the  defendant  in  the  injunc- 
tion suit  has,  by  his  answer,  fully  denied  all  the  equities  of 
the  injunction  bill,  and  that  he  is  without  the  right  of  appeal 
from  the  decision  of  the  court  refusing  the  dissolution,  since 
in  all  such  cases  the  decision  of  the  inferior  court  is  final  and 
conclusive.*  But  it  has  been  lield  in  California  that  man- 
damus   will    lie    to    compel    a    court    to    issue    an    attach- 

^  Ex  parte  Conway,  4  Ark.  302;  overruled.     See  note  infra. 

Ex  parte  Pile,  9  Ark.  336.    But,  '^  Ex  parte  Hays,  36  Ark.  510; 

even  in  Arkansas,  the  mandamus  McMillen  v.   Smith,   lb.    613;   Ex 

was  allowed  only  in  cases  where  parte  City  Council  of  Montgomery, 

personal  injury  was  likely  to  result  34  Ala.  98;  Ex  parte  Schwah,  98 

without  the  relief,  and  where  the  U.  S.  240;  Beebe  v.  Judge  of  Sixth 

relator  showed  no  injury  sustained  District  Court,  28  La.  An.  903.    And 

by  himself  different  from  that  com-  see   State  «.   Parish  Judge  of  St. 

mon  to  the  whole  community,  the  Bernard,  31  La.  An.  794;  State  v. 

writ   was   not    granted.    Jones  v.  Judge  of  Sixth  District  Court,  33 

City  of  Little  Rock,  33  Ark.  301.  La.  An.  549. 

But  the  doctrine  of  the  earlier  Ar-  ^  Ex  parte  City  Council  of  Mont- 

kansas    cases   has    been    entirely  gomery,  34  Ala.  98. 
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*  137  ment  for  violation  of  an  injunction,  tlie  remedy  by 
appeal  being  considered  inadequate  in  such  case.* 
This  doctrine,  however,  is  plainly  inconsistent  with  the  princi- 
jjles  already  discussed,  and  it  is  believed  to  prevail  in  no 
other  state. 

§  167.  The  writ  will  not  be  granted  to  compel  a  court  to 
enter  judgment  ujDon  one  of  several  verdicts  found  by  a  jury, 
when  it  has  already  passed  upon  the  question,  and,  in  the 
exercise  of  its  discretion,  has  refused  to  enter  judgment.  ^ 
So  it  will  be  refused  where  the  purpose  of  the  application  is 
to  compel  the  court  to  enter  judgment  in  a  cause  in  whicli  it 
has  seen ,  fit  to  grant  a  new  trial,  since  the  question  of  the 
propriety  or  impropriety  of  granting  a  new  trial  is  a  ques- 
tion which  can  not  be  entertained  upon  proceedings  in  manda- 
mus. ^  Nor  will  the  writ  be  allowed  to  compel  an  inferior 
court  to  receive  certain  evidence  in  a  cause  pending  therein, 
the  admissibility  of  the  evidence  being  a  question  addressed 
wholly  to  the  judgment  of  the  court  itself.* 

§  168.  The  discretion  of  inferior  courts  in  such  matters 
as  the  granting  of  continuances,  or  the  stay  of  proceedings, 
will  not  be  controlled  by  mandamus.  ^  And  where  a  court 
has  ordered  a  stay  of  proceedings  under  a  levy,  until  the  deter- 
mination of  a  suit  in  replevin  concerning  the  same  property 
upon  which  the  execution  has  been  levied,  the  order  being 
one  which  the  court  was  fully  competent  to  make,  it  will  not 
be  compelled  by  mandamus  to  vacate  such  order.  ^ 

§  169.  As  a  further  illustration  of  the  rule  that  the  writ 
is  not  granted  to  control  or  interfere  with  the  discretion  of 

'  Merced  Mining  Co.  «.  Fremont,  *  King  v.  Justices  of  Cambridge- 

7  Cal.  131 ;  Ortman  v.  Dixon,  9  Cal.  sliire,  1  Dow.  &  Ry.  335. 

23.    But  see  Fremont  ®.   Merced  »  Louisiana  v.  Judge    of  Parisli 

Mining  Co.  9  Cal.  18.  Court,  15  La.  521 ;  People  v.  Super- 

2  Bx  parte  Henry,  24  Ala.  C38.  ior  Court  of  New  York,  19  "Wend. 
But  in  State  v.  Adams,  76  Mo.  605,  701 ;  Territory  v.  Ortiz,  1  New 
mandamus  was  granted  to  compel  Mexico,  5. 

a  court  to  enter  judgment  upon  a         '  People    «.   Superior    Court    of 
verdict.  New  York,  19  Wend.  701. 

3  State  V.  "Watts,  8  La.  76. 
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inferior  courts,  it  is  held  that  where,  on  setting  aside  a  writ 
of  ca.  sa.,  the  court  has  imposed  a  condition  that  defendant 
should  stipulate  not  to  bring  an  action  of  false  imprisonment 
against  the  plaintiiF,  mandamus  will  not  lie  to  compel 
the  court  to  strike  out  this  condition,  it  being  purely  a  *  138 
question  addressed  to  the  discretion  of  the  court.  ^  So, 
where  it  is  provided  by  statute  that  the  sufficiency  of  an 
affidavit  to  hold  to  bail,  and  the  amount  of  bail  to  be  given, 
are  to  be  decided  by  the  court,  and  the  court  has  already 
passed  upon  the  question  and  held  the  affidavit  sufficient,  the 
writ  will  not  lie,  since  its  effect  in  such  case  would  be  to 
control  the  judgment  of  an  inferior  court  while  acting  with- 
in the  scope  of  its  authority. ^ 

§  170.  Mandamus  will  not  lie  to  compel  the  judges  of 
an  inferior  court  to  proceed  against  justices  of  the  peace  for 
malfeasance  in  office,  where,  under  the  constitution  and  laws 
of  the  state,  the  judges  are  vested  with  discretionary  powers 
as  to  instituting  such  proceedings,  and,  in  the  exercise  of 
their  discretion,  have  refused  to  proceed.*  JSTor  will  it  lie  to 
compel  a  court  to  discharge  bail,*  or  to  vacate  an  order  sup- 
pressing a  deposition.' 

§  171.  The  discretion  of  courts  of  probate  powers,  over 
matters  properly  pertaining  to  their  peculiar  jurisdiction, 
properly  falls  within  the  general  rule  under  discussion,  and 
will  not  ordinarily  be  controlled  by  the  writ  of  mandamus.  ^ 
Thus,  the  refusal  to  grant  letters  of  administration,  ^e72(^e?i^e 
lite,  is  regarded  as  a  legitimate  exercise  of  judicial  discretion, 
and  being  a  decision  from  which  an  appeal  will  lie,  it  consti- 
tutes no  foundation  for  proceedings  in  mandamus.''  And  the 
writ  will  be  refused  where  it  is  sought  for  the  purpose  of 
compelling  a  probate  judge  to  extend  the  statutory  period 

1  Gilbert  v.  .Judges  of    Niagara         '  People  v.  Judge  of  Probate,  16 
Co.  3  Cow.  59.  Mich.  204 ;   Barksdale  «.  Cobb,   16 

2  Bx  parte  Taylor,  14  How.  3.  Geo.  13;  State  b.  Mitchell,  2  Brev. 
2  Ex  parte  Johnaon,  3  Cow.  371.  (2iid  edition,)  571.  But  see  King  v. 
*  Ex  parte  Small,  25  Ala.  74.  Bettesworth,  7  Mod.  Rep.  219. 

<>  Ex  parte  Elston,  25  Ala.  72.  '  Barksdale  v.  Cobb,  16  Geo.  13; 
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allowed  creditors  for  proving  tlieir  claims  against  the  estates 
of  decedents,  it  being  regarded  as  a  question  properly  i-esting 
in  the  discretion  of  the  probate  judge.  ^  If,  however,  a  pro- 
bate court  declines  to  act  upon  a  matter  upon  the  ground  of 
a  want  of  jurisdiction,  it  may  be  set  in  motion  by  manda- 
mus, the  court  granting  the  writ  being  of  opinion  that  the 
probate  court  has  jurisdiction  over  the  controversy.* 

§  172.     The  granting   or  refusing    of  applications  for  a 

change  of  venue  may  be  appropriately  referred  to  the 
*  139  same  general  rule,   and  the  discretion  of  the   courts 

over  applications  of  this  nature  is  not  subject  to  con- 
trol by  mandamus.*  And  where  the  legislature  has  passed 
a  special  act,  directing  a  change  of  venue  in  a  criminal  case, 
which  the  court  has  refused  to  grant  on  the  ground  of  the  un- 
constitutionality of  the  act,  mandamus  will  not  lie  to  compel 
the  change  of  venue.*  So,  too,  with  interlocutory  orders 
allowing  new  parties  to  come  into  a  cause  pending;  and  an 
order  made  before  judgment  is  finally  announced  in  the  case, 
allowing  parties  not  originally  appearing  in  the  case  to  come 
in,  is  regarded  as  the  decision  of  a  judicial  question,  and  the 
action  of  the  court  in  granting  such  order  is  not  subject  to 
review  by  mandamus.  ^  Upon  similar  principles  the  writ 
will  be  refused  where  the  object  of  the  application  is  to  com- 
pel a  court  to  refer  a  case  to  a  particular  master  in  chancery 

'  People  V.  Judge  of  probate,  16  cretion  was  left  to  the  court  in  grant- 
Mich.  204.  ing  the  application  for  such  change, 
^  Br,  parte  Dickson,  64  Ala.  188.  and  that  mandamus  would  therefore 
'  State  V.  Washburn,  32  "Wis.  99 ;  lie  to  compel  the  court  to  make  the 
Bx  parte  Banks,  28  Ala.  28 ;  Flagley  order  changing  the  place  of  trial  to 
1).  Hubbard,  23  Cal.  34;  People?).  the  county  of  defendant's  residence. 
Sexton,  34  Cal.  78;  People  v.  Mc-  This  doctrine,  however,  was  over- 
Roberts,  100  111.  458.  See  also  Coit  ruled  in  State  i).  Washburn,  23  Wis. 
1).  Elliott,  28  Ark.  294.  But  see,  con-  99,  the  court  holding  that  the  proper 
ira,  State  v.  McArthur,  13  Wis.  407,  remedy  for  the  party  aggrieved  was 
where  it  was  held,  that  the  statute  by  appeal. 

regulating  changes  of  venue,  gave  *  Smith  v.  Judge  of  Twelfth  Dis- 

a  defendant  an  unqualified  and  ab-  trict,  17  Cal.  547. 

solute  right  to  a  trial  in  the  county  '■  People  v.  Sexton,  37  Cal.  532. 
where  he  resided,  and  that  no  dis- 
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to  take  proofs  therein,  the  reference  being  purely  a  question 
of  discretion  with  the  court,  i 

§  173.  Questions  connected  with  the  dismissal  of  actions, 
or  with  the  refusal  to  dismiss,  either  for  want  of  jurisdiction, 
or  for  othercauses,  sometimes  afford  occasion  for  invoking  the 
aid  of  the  extraordinary  powers  of  the  superior  courts.  The 
tendency  of  the  courts  is  to  regard  such  questions  as  proper 
matters  of  judicial  discretion,  and  to  M'ithhold  relief  by  man- 
damus in  conformity  with  the  general  rule  under  discussion. ^ 
Thus,  the  relief  will  not  be  allowed  to  require  a  court  to 
restore  to  its  docket  a  case  which  it  has  dismissed  for  want 
of  prosecution,  such  dismissal  being  a  matter  within  the  dis- 
cretion of  the  court.  *  And  the  writ  will  not  lie  to  compel 
an  inferior  court  to  reverse  its  action  in  refusing  to  dismiss  a 
bill  of  complaint,  since,  in  passing  upon  such  dismissal,  the 
court  must  necessarily  have  exercised  its  judicial  func- 
tions, thus  placing  the  question  at  issue  beyond  the  *  140 
control  of  a  mandamus.*  And  the  dismissal  by  an 
inferior  court  of  an  appeal  from  a  justice  of  the  peace  for  want 
of  jurisdiction,  being  a  judicial  determination  of  a  question 
incident  to  the  proceedings  and  properly  raised  therein,  and 
the  court,  in  passing  upon  the  question,  having  acted  in  a 
judicial  and  not  in  a  ministerial  capacity,  mandamus  will  not 
lie  to  compel  the  reinstating  of  the  appeal.  ^ 

8  174.  It  frequently  happens  that  inferior  courts  of  lim- 
ited jurisdiction  are  vested  by  law  with  control  over  special 
subjects,  such  as  the  granting  of  licenses,  or  the  opening  of 
roads,  which,  though  not  strictly  matters  of  judicial  cogniz- 
ance, yet  call  for  the  exercise  of  such  a  degree  of  judgment 
and  discretion,  as  to  bring  them  within  the  general  principles 

'  People  1).  Williama,  55  111.  178.  *  Hx  parte  Johnson,  25  Ark.  614. 

2  Goheen  v.  Myers,  18  5.  Men.  /  Goheen  v.  Myers,  18  B.  Mon. 
433 ;  .Ex  parte  Jolxiison,  25  Ark.  423 ;  People  «.  Weston,  28  Cal.  639 ; 
614;  Davis  !)-  Couiity  Commission-  People  v.  Judges  of  Dutchess  Com- 
ers, 63  Me.  396,  mon  Pleas,  20  Wend.  658;  Stat«  t. 

'  Davis  D.'Counly  CommissionerB,  Wright,  4  Nev.  119. 
63  Me.  396. 
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already  discussed.  Tims,  where  tlie  county  courts  in  the 
respective  counties  of  a  state  are  clothed  with  discretionary 
powers  in  the  matter  of  granting  licenses  for  keeping  houses 
of  entertainment,  and  in  the  exercise  of  their  powers  they 
have  refused  an  application  for  a  license,  their  decision  will 
not  be  revised  by  mandamus.  ^  So  where  an  inferior  court, 
acting  within  the  scope  of  its  authority,  has  refused  an  appli- 
cation for  the  opening  of  a  highway,  upon  a  full  hearing  of 
the  case,  its  judgment  is  regarded  as  binding  and  conclusive 
upon  the  question,  until  reversed  in  some  proper  method. 
The  writ  will,  therefore,  be  refused  to  compel  the  opening  of 
the  road  in  such  a  case,  since  its  effect  would  be  to  compel 
the  court  to  reverse  its  own  decision,  and  to  enter  another 
judgment,  contrary  to  its  own  views  of  the  law  and  right  of 
the  case.*  So  where  a  county  court  is  invested  with  discre- 
tionary powers  in  the  granting  or  refusing  of  licenses  for  the 
sale  of  liquors,  the  exercise  of  such  discretion  will  not  be 
controlled  by  mandamus.  ^ 

§  175.  Somewhat  analogous  to  the  cases  considered  in  the 
previous  section,  are  those  where  infei'ior  courts  are  invested 
with  the  power  of  making  nominations  to  certain  offices,  or 

of  administering  oaths  of  office,  and  the  superior  courts 
*  141  are  inclined  to  withhold  their  interference  to  correct 

the  decisions  of  inferior  tribunals  upon  such  ques- 
tions.* And  where,  by  the  laws  of  a  state,  the  justices  of  a 
county  court  are  entrusted  with  the  power  of  nominating  to 
the  governor  of  the  state  certain  persons,  from  whom  the 
sheriff  of  the  county  is  to  be  selected,  and  appointed,  the  jus- 
tices are  not  subject,  in  the  exercise  of  their  discretion,  to  be 
controlled  by  mandamus,  and  the  writ  will  not  issue  to  com- 

>  Ex  parte  Yeager,  11   Grat.  655.  394. 

And  see  Sights  v.  Yarnalls,  12  Grat.  *  See  Frisbie  b.  Justices  of  Wythe 

393.  Co.  3  Va.  Cas.  93;  Day  v.  Justices 

2  Jones  D.  Justices  of  Stafford,  1  of  Fleming  Co.  Court,  3  B.  Mon. 

Leigh,  584.  198 ;  Applegate  b.  Applegate,  4  Met 

»  Bx  parte  Whittington,  34  Ark.  Ky.  336. 
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pel  them  to  nominate  a  particular  person.  *  So,  where  it  was 
sought  to  compel  such  justices  to  administer  the  oath  of  office 
to  an  under-sheriiF,  it  was  held  a  siifficient  objection  to  mak- 
ing the  writ  peremptory,  that  the  person  appointed  was  of 
bad  moral  character,  the  justices  being  vested  with  some 
degree  of  discretion  in  administering  the  oath,  for  the  protec- 
tion of  the  public.  ^ 

§  176.  We  have  thus  considered,  in  detail,  the  general 
rule  denying  relief  by  mandamus  in  all  cases  where  the  pur- 
pose of  the  application  is  to  control  the  judgment  or  interfere 
with  the  discretion  of  the  court  below.  The  controlling 
principle  in  refusing  the  interference  in  all  such  cases,  seems 
to  be  to  leave  the  inferior  court  untrammeled  in  the  exer- 
cise of  its  own  powers,  and  to  refuse  a  species  of  relief  which 
would,  in  effect,  substitute  the  opinion  of  the  superior  for 
that  of  the  inferior  tribunal,  and  compel  the  latter  to 
render  judgment,  not  according  to  its  own  views  of  the  law, 
but  by  substituting  another  judgment  in  lieu  of  its  own,  while 
the  cause  is  yet  pending  before  it.  Such  a  procedure  would 
be  alike  foreign  to  the  nature  and  purpose  of  the  remedy 
imder  consideration,  and  we  may,  therefore,  conclude  that 
the  doctrine  is  too  firmly  established,  both  upon  principle  and 
authority,  to  admit  of  any  doubt,  that  mandamus  will  not  lie 
to  control  the  judgment  or  discretion  of  an  inferior  court. 

§  177.  Another  rule  underlying  the  entire  jurisdiction  by 
mandamus  over  inferior  courts,  and  second  only  in 
importance  to  that  just  considered,  is,  that  the  exist-  *  142 
ence  of  another  adequate  legal  remedy  is  always  a  bar 
to  relief  by  mandamus  to  control  the  action  of  such  courts. 
And  in  all  cases  where  full  and  ample  relief  may  be  had, 
either  by  appeal,  writ  of  error,  or  otherwise,  from  the  judg- 
ment, decree,  or  order  of  the  subordinate  court,  mandamus 
will  not  lie,  since  the  courts  will  not  permit  the  functions  of 

•  FrisTsieu.  Justices  ofWythe  Co.      Court,   3  B.   Men.    198.    And  see 
2  Va.  Cas.  9^.  Applegate  v.  Applegate,  4  Met.  Ky. 

2  Day  «.  Justices  of  Flemiug  Co.      236. 
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an  appeal,  or  writ  of  error,  to  be  usurped  by  the  writ  of  man- 
damus. '  Indeed,  the  interference  in  such  cases  would,  if  tol- 
erated, speedily  absorb  the  entire  time  of  appellate  tribunals 
in  revising  and  superintending  tlie  proceedings  of  inferior 
courts,  and  the  embarrassment  and  delay  of  litigation  would 
soon  become  insupportable,  were  the  jurisdiction  by  man- 
damus sustained  in  cases  properly  falling  within  the  appellate 
powers  of  the  higher  courts.  It  may,  therefore,  be  laid  down 
as  the  universal  rule,  prevailing  both  in  England  and  Amer- 
ica, that  the  existence  of  another  remedy  adequate  to  cor- 
rect "the  action  of  the  inferior  court,  will  prevent  relief  by 
mandamus. ' 

§  178.  The  rule  under  consideration  is  of  comparatively 
ancient  origin,  and  in  an  early  casein  the  kings  bench  a  man- 
damus was  refused  when  it  was  sought  to  compel  an  inferior 
court  to  execute  a  judgment,  the  ground  relied  upon  by  the 
court  being  that  a  sufficient  remedy  existed  by  the 
*  143  writ  de  executione  judicii,  issuing  out  of  chancery.  ^ 
And  the  writ  will  not  be  granted  to  compel  a  court  to 
render  a  particular  judgment,  where  full  and  speedy  relief 

iWilkins'B.  Mitchell,  3  Salk.  229;  ell,  2  Brev.  (2nci  edition,)  571;  Ex 

Succession  of  Macarty,  2  La.  An.  parte  Boslwick,  1  Cow.  143 ;  Jansen 

979 ;  State  v.  Judge  of  Fourth  Dis-  v.  Davison,  2  Johns.  Cas.  72 ;  Per- 

trict  Court,  8  La.  An.  92;  States.  alta  «.  Adams,  2  Cal.  594;   Flagley 

Judgeof  Sixth  District  Court,  9  La.  v.  Hubbard,  22  Cal.  34;  People  u. 

An.  250;  Leland  v.  Eose,  10  La.  An.  Sexton,  24  Cal.  78;  State  v.  Engle- 

415 ;  State  v.  Judge  of  Second  Dis-  man,  45  Mo.  27 ;  Ex  parte  Elston, 

trict  Court,  lb.  420 ;  State  «.  Judge  25  Ala.  72 ;  Ex  parte  Small,  lb.  74 ; 

of  Sixth  District  Court,  12  La.  An.  Ex  parte  Rowland,    26  Ala.   183; 

342 ;  Marshall  v.  The  State,  1  Ind.  Ex   parte     Garlington,    lb.     170 ; 

72;   State  ®.  Taylor,  19  "Wis.  566;  State  v.  Curler,  4  Nev.  445;  Shel- 

Early  v.  Mannix,  15  Cal.  li%;Ex  by  «.   Hoffman,   7   Ohio    St.  450; 

parte  Jones,  1  Ala.  15;  State  v.  Mor-  Mayberry  v.  Bowker,  14  Nev.  336; 

gan,  12  La.  118;  Bx  parte  Cheat-  Clark  v.  Minnis,  50  Cal.  508;  Ex 

ham,  6  Ark.  437 ;  Ex  parte  "William-  parte  Grant,  53  Ala.  16 ;  Davidson  d. 

son,  8  Ark.  424;  Ex  parte  Hutt,  14  "Washburn,  56  Ala.  596;  People  «. 

Ark.   368;    Byrne  -o.  Harbison,    1  Judge  of  Superior  Court,  33  Mich. 

Mo.  225  (2nd  edition,  160) ;  State  v.  190 ;   Olson   u.   Muskegon    Circuit 

McAuliife,  48  Mo.   m-,  Ex  parte  Judge,  49  Mich.  85. 
Goolsby,  2  Grat.  575 ;  State  v.  Mitch-         ^  "Wilkins  ».  Mitchell,  3  Salk.  329. 
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may  be  had  by  appeal  in  the  ordinary  manner. *  So  it  has 
been  held,  where  a  jury  has  found  for  plaintiff,  but  the  court 
lias  arrested  judgment  for  an  alleged  insufficiency  in  plain- 
tiff's declaration,  that  mandamus  would  not  lie  to  require  the 
court  to  give  judgment  for  plaintiff,  since  a  writ  of  error 
might  be  had,  the  proper  course  being  for  the  party  desiring 
to  bring  error  to  apply  to  the  court  for  judgment  against 
himself.^  And  if  a  writ  of  error  brought  to  reverse  a  judg- 
ment is  informal,  the  remedy  should  be  sought  by  a  motion 
to  vacate  the  writ,  and  not  by  mandamus  to  enforce  execution 
of  the  judgment.  ^ 

§  179.  The  remedy  urged  in  bar  of  the  jurisdiction  by 
mandamus  may  be  a  statutory  remedy,  and  if  it  is  specific  in 
its  nature,  and  adequate  for  the  purposes  of  the  relief  sought, 
it  is  clearly  within  the  rule.  Thus,  where  a  sufficient  rem- 
edy is  provided  by  statute  for  compelling  justices  of  the 
peace  to  grant  appeals,  mandamus  will  not  lie.  *  And  where 
the  refusal  of  the  inferior  court  to  allow  an  appeal  is  itself 
subject  to  correction  by  appeal  or  supersedeas,  such  refusal 
constitutes  no  ground  for  interference  by  the  extraordinary 
aid  of  mandamus.  ^ 

§  180.  In  the  application  of  the  rule,  the  sole  test  seems 
to  be,  whether  the  order  of  the  subordinate  court  which  it  is 
sought  to  correct  is  of  such  a  nature  as  to  be  the  subject  of 
an  appeal,  or  other  corrective  remedy.  And  if  this  is  so,  the 
writ  will  not  issue  to  compel  the  court  to  vacate  the  order.® 
So  where  an  inferior  court  has  set  aside  a  judgment,  and  has 
allowed  defendant  to  plead  to  the  merits,  it  will  not  be  com- 
pelled by  mandamus  to  remove  the  cause  from  its  docket,  and 
to  issue  an  execution  upon  the  judgment,  since  full  and  ade- 

1  Early  e.  Mannix,  15  Cal.  145.  Chicago,  R.  I.  &  P.  R.  Co.  ■».  Franks, 

2  Ex  parte  Bostwick,  1  Cow.  143.      55  Mo.  325. 

But  see,  contra.  Home  ■».  Barney,  19  ^  Byrne  «.  Harbison,  1  Mo.  325 

Johns.  Rep.  247.  (2nd  edition,  160). 

8  Ex  parte  French,  100  U.  S.  1.  •  State  v.  Taylor,  19  Wis.  566. 

'  State  V.  McAuliffe,  48  Mo.  113; 
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quate  relief  may  be  afforded  by  an  appeal  in  the  ordinary 
course.' 

§  181.  Where,  on  a  plea  to  the  jurisdiction  of  the  subor- 
dinate court,  the  plea  has  been  sustained  and  the  cause 
*  144  ordered  to  another  court  for  trial,  such  judgment  be- 
ing appealable,  mandamus  will  not  lie  to  compel  the 
court  first  having  cognizance  of  the  matter  to  take  jurisdic- 
tion of  and  determine  the  cause.  *  Nor  will  it  lie  to  compel 
the  granting  of  letters  of  administration  to  particular  persons, 
where  the  court  has  already  heard  the  application  and 
appointed  other  persons,  adequate  remedy  by  appeal  being 
given  to  the  party  aggrieved.  ^  And  the  refusal  of  the  court 
below  to  allow  the  attorney  in  fact  of  the  relator  to  represent 
him  on  the  trial  of  a  cause,  will  not  warrant  the  use  of  this 
peculiar  remedy,  since  such  refusal  may  properly  be  presented 
for  revision  by  a  bill  of  exceptions.* 

§  182.  We  have  already  seen  that  the  power  of  inferior 
coui-ts  over  the  taxation  of  costs,  and  questions  incident  thereto, 
is  so  largely  a  matter  of  judicial  discretion  that  its  improper 
exercise  will  not  be  corrected  by  mandamus.  ^  This,  however, 
does  not  constitute  the  sole  ground  on  which  the  refusal  to 
interfere  with  such  questions  may  be  based.  And  whenever 
a  court  has  refused  to  give  judgment  for  costs  to  the  party 
deeming  himself  entitled  thereto,  and  relief  from  the  defect- 
ive judgment  may  be  had  by  resorting  to  an  appeal  or  writ 
of  error,  or  the  party  aggrieved  may  resort  to  his  action  for 
the  costs,  relief  by  mandamus  will  be  refused.* 

§  183.  The  granting  or  refusing  of  a  change  of  venue,  being 
a  matter  of  judicial  discretion,  is  not,  as  we  have  already  seen, 
subject  to  control  by  mandamus.''  But  the  refusal  of  the 
courts  to  interfere  in  such  cases  may  also  be  based  upon  the 

•  Ex  parte  Goolsby,  3  Grat.  575.  Court,  13  La.  An.  343. 
2  State  i>.  Morgan,  13  La.  118.  '  See  §  159  ante. 

2  State  D.  Mitchell,  3  Brev.  Snd  ^Jansen  «.  Davison,  3  Johns.  Cas. 

edition,  571.  73 ;  Peralta  v.  Adams,  3  Cal.  594. 
« State  J).  Judge  of  Sixth  District  '  See  §  173  ante. 
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existence  of  other  relief,  since  the  decision  of  an  inferior  court, 
refusing  an  application  for  a  change  of  venue,  is  subject  to 
review  by  appeal  from  the  final  judgment,  and  mandamus 
will  not,  therefore,  lie  to  compel  the  change.  ^  So  where  a 
change  of  venue  has  been  granted  by  an  inferior  court,  upon 
regular  application,  duly  heard  and  considered,  the  same  court 
will  not  be  compelled  by  mandamus  to  proceed  with  the  trial 
of  the  cause,  when  a  prompt  and  efficacious  remedy 
exists  by  appeal.  Indeed,  the  granting  of  the  writ  *  145 
under  such  circumstances  would  be,  in  effect,  the  re- 
versal of  the  order  as  a  judicial  proceeding,  and  it  is  not  the 
function  of  a  mandamus  to  reverse  the  orders  of  inferior 
courts.* 

§  184.  While  there  are  frequent  instances  of  the  exercise 
of  the  jurisdiction  by  mandamus  over  clerks  of  court,  regard- 
ing them  in  the  light  of  ministerial  officers,  to  compel  the 
performance  of  purely  ministerial  duties,  yet  even  in  this 
class  of  cases  the  relief  will  be  withheld  if  the  party  aggrieved 
has  a  sufficient  remedy  by  writ  of  error.  Thus,  jnandamus 
will  not  lie  to  compel  a  clerk  of  court  to  make  out  and  file  a 
transcript  of  the  proceedings  in  a  cause,  which,  acting  under 
tlie  direction  of  the  court,  he  has  refused  to  do,  even  though 
the  court  may  have  erred  in  its  order,  since  ample  remedy  is 
afforded  by  writ  of  error.' 

§  185.  As  regards  the  application  of  the  general  principle 
under  discussion  to  courts  which  are  vested  with  only  appellate 
powers,  and  which  are,  by  their  constitution,  devoid  of  origi- 
nal jurisdiction,  it  would  seem  to  apply  with  peculiar  force. 
And  the  rule  is  well  established  that  such  courts  will  in  no 
case  interfere  by  mandamus,  except  in  aid  of  their  appellate 
jurisdiction,  and  will  refuse  the  writ  in  all  cases  where  the 
questions  involved  can  be  tried  on  appeal  from  the  subordi- 
nate to  the  appellate  tribunal. -^ 

'  Flagley  •b.  Hubbard,  22  Cal.  34.  '  State  v.  Engleman,  45  Mo.  27. 

'  People  V.  Sexton,  24  Cal.  78.  *  State  v.  Third  District  Court,  16 
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§  186.  While,  as  we  have  thus  seen,  the  rule  is  well  estab- 
blished  that  raandaraus  will  not  lie  to  control  or  correct  the 
action  of  subordinate  courts,  where  other  remedy  may  be  found 
equally  eiScacious,  in  Alabama  the  tendency  of  the  courts  has 
been  toward  a  departure  from  the  rule.  And  it  is  held  in 
that  state  that  as  to  questions  which  do  not  finally  settle  or 
determine  the  rights  of  the  parties  to  the  controversy  in  the 
lower  court,  and  which  are,  therefore,  not  subject  to  review 
on  error  or  appeal,  mandamus  is  the  appropriate  remedy  to 

control  the  action  of  the  inferior  court.*  Thus,  when 
*  146  an  attachment,  issued  in  aid  of,  or  as  ancillary  to  an 

action  at  law,  is  improperly  dismissed,  the  court  may 
be  compelled  by  mandamus  to  reinstate  the  proceedings.* 
A  distinction  is,  however,  recognized  between  cases  where 
the  attachment  is  ancillary  to  the  main  proceeding,  and 
where  the  action  is  begun  originally  by  attachment,  and  it  is 
held  that  mandamus  will  not  lie  to  compel  the  inferior  court 
to  quash  an  original  attachment,  which  is  the  leading  process 
in  the  case.  Nor,  in  such  case,  will  it  be  granted  to  compel 
the  court  to  vacate  an  amendment  which  it  has  allowed  to 
the  original  writ  of  attachment.^  But  where  the  court  has 
erroneously  refused  to  permit  a  suit  to  be  revived,  and  has 
ordered  it  to  be  abated,  it  may  be  comjjelled  by  mandamus 
to  rescind  the  order.*    So  the  writ  has  been  allowed  to  correct 

La.  An.l85;  State*.  Judge  of  Fourth  223;  Mx  parte  North,  49  Ala.  S85; 

District  Court,  17 La.  An.  283;  Same  Bruce's  Executrix  «.  'Williamsou, 

1).  Same,  19  La.  An.  4.  50  Ala.  313 ;  M!x  parte  Keeling,  50 

1  Kemp  V.  Porter,  6  Ala.  173.  And  Ala.  474;  Bx  parte  Walker,  54  Ala. 

see  Wade  v.  Judge,  5  Ala.  130 ;  Bra-  577 ;  Ex  parte  Alabama  Gold  Life 

zier  V.  Tarver,  4  Ala.  569 ;  Boraim  ii.  Insurance  Co.  59  Ala.  193 ;  Ex  parte 

Da  Costa,  4  Ala.  393 ;  Hogan  v.  Als-  Boothe,  64  Ala.  313. 

ton,  9  Ala.  627 ;  Casky  «.  Haviland,  ^  Boraim  ®.  Da  Costa,  4  Ala.  393 ; 

13  Ala.   314;   Brennan's  Adm'r  v.  Gee  u.  Alabama  Life  Insurance  Co. 

Harris,  20  Ala.  185 ;  Ex  parte  Lowe,  13  Ala.  579 ;  Hudson  v.  Daily,  lb. 

30  Ala.  331 ;  Shadden  v.  Sterling's  723. 

Adm'rs  23  Ala.  518;  Ex  parte  Ray,  ^  Ex  parte  Putnam,  30  Ala.  593. 

45  Ala.   15 ;  Ex  parte  Abrams,  48  *  State  ex  rel.  Nabor's  Heirs,  7  Ala. 

Ala.  151 ;  Ex  parte  Ware,  48  Ala.  459. 
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tlie  erroneous  action  of  an  inferior  court  in  dismissing  a  suit 
upon  the  application  of  a  nominal  plaintiff,  which  is  carried 
on  for  the  benefit  of  another  person.  ^  So,  too,  where  the 
court  has  given  an  improper  construction  to  a  written  agree- 
ment between  the  parties  to  a  cause,  and  has  allowed  an 
amendment  to  the  pleadings,  in  violation  of  the  terms  of  sucli 
agreement,  mandamus  has  been  granted  to  compel  the  en- 
forcement of  the  agreement.*  And  where  no  appeal  lies 
from  the  order  of  an  inferior  court  dismissing  a  cross-bill 
before  the  final  determination  of  the  cause,  mandamus  has 
been  granted  to  compel  the  court  to  set  aside  its  order  of  dis- 
missal and  to  restore  the  cross-bill.  *  So  it  has  been  granted 
pending  proceedings  for  divorce  and  alimony,  to  require  the 
inferior  court  to  make  an  order  for  the  support  of  the  wife, 
pendente  lite,  the  court  holding^ that  if  such  relief  were  denied 
no  other  adequate  remedy  could  be  found.*  So,  too,  it  has 
been  granted  to  compel  a  court  to  declare  a  bond  for  costfe 
insufficient,'  to  vacate  an  order  granting  an  injunction,'  to 
set  aside  an  order  granting  a  new  trial  or  a  rehearing,''  to  set 
aside  an  order  granting  a  supersedeas,  *  to  vacate  or  set  aside 
a  writ  of  prohibition  improperly  granted,*  to  enter  an 
order  reviving  an  action  against  the  administrator  of  a 
deceased  partner,  i  <>  and  to  reinstate  a  cause  which  has 
been  improperlj'  stricken  from  the  docket,  i  ^  It  will  *  147 
thus  be  seen  that  in  Alabama,  a  wider  departure  has  been 
allowed  from  the  general  principle  under  discussion,  than  can 
be  reconciled  with  the  weight  of  authority  or  of  sound  reason- 
ing.    And  it  would  seem,  in  that  state,  that  the  use  of  the 

"  Brazier  v.  Tarver,  4  Ala.  569.  50  Ala.  313. 

^  Ex  parte  Lawrence,  34  Ala.  446.  ^  Ex  parte  Walker,  54  Ala.  577. 

>       3  ^j;port«  Thornton,  46  Ala.  384.  ^  Ex  parte  Ray,  45  Ala.  15;   Ex 

*^xi)arte  King,  27  Ala.  387.  parte  Keeling,    50    Ala.  474;    Ex 

^  Ex  parte  Morgan,  iiO  Ala.  51.  parte  Boothe,  64  Ala.  313. 

^Ex  parte  Alabama  Gold  Life  In-         ^"Ex  parte  Ware,  48  Ala.  233. 
surance  Co.  59  Ala.  192.  "^x  parte  Abrams,  48  Ala.  151; 

'<  Ex   parte  North,  49  Ala.   385;  State  «»»•«;.  Stowe,  51  Ala.  69. 
Bruce's    Executrix  ®.  Williamson, 
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writ  has  been  extended  until  it  has  become,  witliin  the  scope 
of  its  operation,  as  common  a  means  of  reviewing  the  decis- 
ions of  an  inferior  tribunal  as  an  appeal.  ^  But,  even  in 
Alabama,  the  practice  of  resorting  to  the  writ  of  mandamus 
for  the  correction  of  errors,  of  inferior  tribunals,  has  been 
strongly  denounced.  2  And  the  tendency  of  later  decisions 
is  more  in  accordance  with  the  general  current  of  authority 
elsewhere.  Thus,  the  writ  has  been  refused  when  sought  to 
vacate  an  order  allowing  amendments  to  a  pleading.* 

8  187.  A  similar  departure  from  the  well-established 
rule  denying  the  writ  for  the  correction  of  errors,  which  are 
ordinarily  redressed  by  writ  of  error  or  appeal,  is  noticeable 
in  the  State  of  Michigan.  The  cases  illustrative  of  this 
departure  from  the  general  doctrine  seem  to  rest  in  part  upon 
the  theory  that  the  granting  of  a  mandamus  to  direct  the 
action  of  a  subordinate  judicial  tribunal  is  the  appropriate 
exercise  of  a  supervisory  judicial  control,  and  is  in  the  nature 
of  appellate  action,  and  in  part  upon  the  absence  or  inade- 
quacy of  other  legal  remedies.  As  illustrating  this  departure 
from  the  general  rule,  it  has  been  held  that  mandamus  was 
the  appropriate  remedy  to  compel  a  court  to  set  aside  a  judg- 
ment which  it  had  improperly  refused  to  set  aside.'*  So  it 
has  been  granted  to  compel  a  court  to  vacate  an  order  requir- 

1  See  opinion   of  Walkeh,  C.  J.,  of  authority  and  sound  reasoning." 
in  Ex  parte  Qarland,  42  Ala.  559.  And  the  writ  has  been  refused  to 

2  See  opinion  of  Byrd,  J.,  in  Bx  compel  a  court  in  which  an  indict- 
parte  Garland,  42  Ala.  566.  ment  was   pending  to  return   the 

"JSx  parte  South  &  N.  A.  R.-  Co.  cause  to  the  court  from  which  it 

65  Ala.  599.     The  court,   Somkk-  had  been  removed.    Hx  parte  Den- 

YiLLB,  J.,  say,  p.  601 :     "  It  is  prop-  nis,  48  Ala.  304.    And  see  IHx  parte 

er  to  add  that  our  past  decisions  Reeves,  52  Ala.  394.    So  it  has  been 

have  carried  the  principle  of  inter-  refused  to  set  aside  a  judgment  by 

ference  by  mandamus  with  the  in-  default    upon    merely     technical 

terlocutory  orders  and  motions  of  grounds,  no  meritorious  defense  to 

inferior  courts  quite  as  far  as  we  are  the  action  being  shown.    Hx  parte 

willing  to  extend  it.    Our  inclina-  Bell,  48  Ala.  285. 

tion  is  rather  to  restrain  than  to  en-  *  People  v.  Bacon,   18  Mich.  247. 

large  such  jurisdiction,   as  being  And  see  People  «.  Judge  of  Wayne 

more  in  harmony  with  the  weight  Circuit  Court,  22  Mich.  493. 
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ing  a  justice  of  the  peace  to  mate  a  return  to  an  appeal,  and  to 
dismiss  the  appeal,  the  court  being  of  opinion  that  there  was 
no  other  adequate  remedy. ^  So  the  writ  has  been  allowed 
to  compel  a  court  to  set  aside  an  order  dismissing  an  appeal 
from  a  justice  of  the  peace. ^  And  mandamus  has  been 
granted  to  direct  a  court  to  vacate  an  order  requiring  the 
production  of  books  In  a  cause  pending  therein,  such  order 
not  being  reviewable  upon  writ  of  error.*  The  writ  has  also 
been  allowed  to  direct  a  judge  of  an  inferior  court  to  set 
aside  an  order  granting  an  injunction  which  had  been  made 
in  excess  of  his  authority,  although  it  was  admitted  that  an 
appeal  would  lie,  the  relief  being  allowed  upon  the  ground 
of  the  delay  and  hardship  which  would  result  from  remitting 
the  party  aggrieved  to  the  remedy  by  appeal.*  But  the 
reasoning  in  support  of  these  decisions  does  not  seem  to 
justify  the  conclusions  reached,  and  the  cases  are  plainly  re- 
pugnant to  the  clear  weight  of  authority,  both  English  and 
American.  ^ 

§  188.  The  review  of  the  authorities  cited  in  the 
*  148  preceding  sections,  has  shown  the  doctrine  to  be  too 

firmly  established  to  be  easily  shaken,  that  the  exist- 
ence of  another  adequate  and  specific  remedy  is  a  sufiicient 

' People «.  Judge  of  Allegan  Cir-  'People    v.    Judge    of    Circuit 

cuit,  29  Mich.  487.  Court,  38  Mich.  351. 

"  Comstock  V.  Judge  of  Wayne  *Tawas  &  Bay  Co.  R.  Co.  «.  Iosco 

Circuit  Court,  80  Mich.  98.    And  in  Circuit  Judge,  44  Mich.  479. 

People  V.  Circuit  Judge  of  Third  ^  For  further  illustrations  of  the 

Circuit,  19  Mich.  296,  which  was  an  use  of  mandamus  in   Michigan  to 

application  for  a  mandamus  to  com-  compel  inferior  courts    to   vacate 

pel  the  court  to  reinstate  an  appeal,  judicial  orders,  see  People  B.Wayne 

which  it  had  dismissed  for  want  of  Circuit  Judge,  39  Mich.  115 ;  Peo- 

j  urisdiction,  although  the  writ  was  pie  v.  Cass  Circuit  Judge,  39  Mich, 

refused    because    the  relator  had  407 ;  People  d.   Bay  Circuit  Judge, 

failed  to  show  a  clear,  legal  right,  41  Mich.   326 ;  Baldwin  e.  Branch 

yet  the  jurisdiction  to  compel  the  Circuit  Judge,  48  Mich.  525 ;  Michi- 

inferior  court  to  reinstate  the  ap-  gan  Central  R.  Co. «.  Probate  Judge, 

peal  is  not  denied,  and  would  seem  48  Mich.  638.    But  the  Michigan 

to  be   impliedly  recognized  in  the  decisions  are  far  from  harmonious 

opinion  of  the  court.  or  reconcilable,  and  a  contrary  doc- 
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tar  to  the  exercise  of  the  jurisdiction  by  mandanms,  and 
that  the  writ  is  never  granted  when  the  grievance  complained 
of  may  be  corrected  on  error  or  appeal.  Closely  allied  to 
this  doctrine,  and  founded  upon  the  same  reasoning,  is  the 
principle  that  mandamus  will  not  be  allowed  to  take  the 
place  or  usurp  the  functions  of  an  appeal  or  writ  of  error. 
Indeed,  the  principle  is  but  the  statement,  in  another  form, 
Oif  the  doctrine  last    discussed,  and  it  will  be  found  to  rest 


trine  has  been  recognized  in  Peo- 
ple «.  Branch  Circuit  Judge,  17 
Mich,  67,  and  in  People  v.  "Wayne 
Circuit  Judge,  20  Mich.  220,  where 
mandamus,  to  compel  an  inferior 
court  to  vacate  an  order  for  a  new 
trial,  was  refused.  In  Wiley  v. 
Judge  of  Allegan  Circuit  Court,  29 
Mich.  487,  it  is  attempted  to  recon- 
cile the  Michigan  decisions  with 
the  weight  of  authority  elsewhere. 
The  court,  Christiancy,  J.,  say,  p. 
495:  "I  think  the  true  principle 
upon  which  a  majority  of  the  cases 
may  be  reconciled,  is,  that  if  the 
inferior  court  has  acted  judicially 
in  the  determination  of  a  question 
of  fact,  or  a  question  of  law,  at 
least  if  the  latter  be  one  properly 
arising  upon  the  case  itself,  and 
not  some  collateral  motion  or  mat- 
ter,— that  is,  if  the  case  or  proceed- 
ing before  it,  upon  the  facts  raised 
the  particular  question  in  such  a 
shape  as  to  give  the  power  judi- 
cially thus  to  determine  it, — then 
yuch  determination,  however  erro- 
neous, can  not  be  reviewed,  nor  can 
any  order  the  court  may  have  made, 
or  action  it  may  have  taken  in  con- 
sequence of  it,  be  disturbed  or  re- 
versed or  reviewed  by  mandamus, 
if  the  action  or  order  be  such  as 
would  be  justified  by  the  same 
decision  or  determination  when  cor- 
rectly made.    In  other  words,  such 


decision  must,  in  a  proceeding  for 
a  mandamus,  be  presumed  to  be 
right,  because  it  is  not  the  office  or 
purpose  of  this  proceeding  to  re- 
view or  correct  judicial,  decisions 
or  judgments,  which  can  only  be 
accomplished  by  some  other  pro. 
ceeding  -  appropriate  to  that  end. 
But  if  the  case  before  the  lower 
court  does  not,  upon  its  facts  or  the 
evidence,  legitimately  raise  the 
question  of  law  or  fact  it  has  as- 
sumed to  decide,  so  that  the  court 
could  act  judicially  upon  it,  or  so 
as  to  give  the  court  the  power 
judicially  to  make  the  decision  it 
has  assumed  to  make,  then  its  action 
is  not  properly  judicial,  and  no  as- 
sumed determination  of  it,  nor  any 
order  resting  upon  it,  will  preclude 
the  remedy  by  mandamus,  provided 
the  case  be  in  other  respects  a 
proper  one  for  that  species  of 
remedy."  This  distinction,  how- 
ever, while  it  may  serve  to  explain 
the  conclusion  reached  by  the  court 
in  some  of  the  Michigan  cases 
above  cited,  is  inapplicable  to 
others,  since  in  many  of  the  cases 
the  order  of  the  inferior  court 
whose  reversal  was  directed  by 
mandamus,  was  plainly  within  the 
jurisdiction  of  the  court,  and  was 
properly  presented  for  its  judicial 
action. 
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upon  tlie  same  chain  of  reasoning  and  to  be  supported  by  the 
sam3  overwhelming  weight  of  authority.  And  while,  in  the 
exercise  of  its  control  over  subordinate  tribunals,  a  superior 
court  may  set  them  in  motion,  and  compel  them  to  act,  it 
can  not,  by  mandamus,  revise  their  errors,  or  correct  their 
mistakes.  Nor  will  the  writ  be  granted  to  reverse  the 
decisions  of  inferior  courts,  upon  matters  properly  within 
their  judicial  cognizance,  or  to  compel  them  to  retrace  their 
steps,  and  correct  their  errors  in  judgments  already  rendered. 
In  other  words,  it  is  not  the  province  of  the  writ  of  man- 
damus to  correct  the  judgments  and  decrees  of  inferior  courts, 
and,  by  substituting  the  judgment  or  opinion  of  the  higher 
tribunal  in  place  of  that  of  the  lower,  to  usurp  for  mandamus 
substantially  the  same  functions  as  a  writ  of  error  or  appeal.^ 

S  189.     The  application  of  the  rule  under  discus- 
sion is  in  no  manner  affected  by  the  fact  that  the  *  149 
subordinate  court  may  have    erred    in   its    decision, 


•Bank  of  Columbia  v.  Sweeny,  1 
Pet.  567 ;  Ex  parte  Hoyt,  13  Pet. 
379 ;  Bx  parte  Whitney,  13  Pet.  404 ; 
Bx  parte  De  Groot,  6  Wal.  497 ;  Bx 
parte  Newman,  14  Wal.  153;  Ex 
parte  Schwab,  98  U.  S.  340;  Ex 
parte  Perry,  103  U.  S.  183;  Ex 
parte  Kallway  Comjjany,  103  U.  B. 
794;  Ex  parte  Hendree,  49  Ala.  360; 
Ex  parte  QWmev,  54  Ala.  234;  Ex 
parte  Graves,  01  Ala.  381 ;  Et  parte 
Schmidt,  63  Ala.  253;  Ex  parte 
Brown,  58  Ala.  530;  ExparteBsom\i 
&  N.  A.  R.  Co.  05  Ala.  599 ;  Judges 
of  Oneida  Common  Pleas  v.  The 
People,  18  Wend.  79,  overruling 
People  i>.  Superior  Court  of  N.  Y. 
5  Wend.  114;  People  v.  Judges  of 
Dutcliess  Common  Pleas,  20  AVeud. 
058;  Ex  parte  Kmn,  1  Denio,  044; 
Ex  parte  OaivArAev,  lb.  079;  Elk- 
ins  s.  Athearn,  2  Denio,  191;  Peo- 
ple V.  Weston,  28  Cal.  039;  Cariaga 


V.  Dryden,  29  Oal.  307;  Lewis  b. 
Barclay,  35  Cal.  213 ;  Jones  n.  Jus- 
tices of  Stafford,  1  Leigh,  584; 
People  ».  Pratt,  28  Cal.  100 ;  People 
®.  Moore,  39  Cal.  427;  State  ii. 
Judge  of  Kenosha  Circuit  Coui't,  3 
Wis.  809;  County  Court  of  Warren 
•B.  Daniel,  2  Bibb,  573;  State  v. 
Wright,  4  Nev.  119 ;  Stout  v.  Hop- 
ping, 2  Har.  (N.  J.)  471;  King  «. 
Inhabitants  of  Frieston,  5  Barn. 
&  Ad.  597 ;  Queen  «.  Blanshard,  13 
Ad.  &  E.  N.  S.  318;  Little  b.  Mor- 
ris, 10  Tex.  203;  Dunklin  Co.  «. 
District  Co.  Court,  23  Mo.  449 ;  Pot- 
ter v.  Todd,  73  Mo.  101 ;  Williams  v. 
Co(>]ier  Common  Pleas,  37  j\to.  325 ; 
Blecker  v.  St.  Louis  Law  Conuui.s- 
sioner,  30  Mo.  111.  See,  contra, 
Hall  V.  County  Court  of  Audrain 
Co.  37  Mo.  339;  King  o.  Yorkshire, 
5  Barn.  &  Ad.  067. 
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which  it  is  sought  to  redress.  E^en  though  it  is  conceded 
that  the  judgment  of  that  court  is  plainly  erroneous,  no 
ground  is  shown  for  the  exercise  of  the  jurisdiction  by  man- 
damus, if  the  question  presented  to  the  inferior  court  was 
properly  within  its  jurisdictional  powers,  i  The  subordinate 
court  having  passed  upon  the  question  pending  before  it,  its 
decision  becomes  a  judicial  determination,  and,  if  erroneous, 
it  is  a  judicial  error,  which  it  is  not  the  province  of  a  man- 
damus to  correct.  2  And  the  fact  that  the  decision  complained 
of  may  seem  to  bear  harshly  and  oppressively  upon  tlie 
party  complaining,  does  not  warrant  a  departure  from  the 
well-established  rule.  ^ 

§  190.  Even  if  the  party  aggrieved  has  no  right  of 
appeal,  or  if  a  writ  of  error  will  not  lie  to  the  judgment  or 
ruling  of  the  court  below,  the  same  inflexible  rule  applies, 
and  if  the  court  properly  had  jurisdiction  of  the  questions 
presented  for  its  determination,  the  want  of  any  remedy  by 
error  or  appeal  aifords  no  ground  for  the  exercise  of  the 
jurisdiction  by  mandamus.  For,  while  it  is  true  that  the 
existence  of  another  adequate  remedy,  either  by  error  or 
appeal,  bars  relief  by  mandamus,  yet  the  converse  of  the 
proposition  is  not  necessarily  true,  and  the  want  of  such 
remedy  does  not,  of  itself,  entitle  the  party  aggrieved  to  this 
extraordinary  relief.* 

§  191.     Frequent  applications   of  the  doctrine  under  dis- 

1  Judges  of  Oneida  Common  *  Sx  parte  Ostrander,  1  Denio, 
Pleas  11.  The  People,  18  Wend.  79;  679;  Lewis  v.  Barclay,  35  Cal.  313; 
Cariaga  ».  Dryden,  39  Cal.  307 ;  Ex  Ex  parte  Newman,  14  Wal.  152. 
;)arte  "Whitney,  13  Pet.  404;  County  Mr.  Justice  Clifford,  delivering 
Court  of  Warren  s.  Daniel,  3  Bibb,  the  opinion  of  the  court  in  the  lat- 
573;  Stout  v.  Hopping,  2  Har.  (N.  ter  case,  says:  "Confessedly  the 
J.)  471 ;  Queen  «.  Blanshard,  13  Ad.  petitioners  are  without  remedy  by 
&  E.  N.  S.  318;  Foster  v.  Redfield,  appeal  or  writ  of  error,  as  the  sum 
50  Vt.  285.  or  value  in  controversy  is  less  than 

^  Ej:  parte  ICoon,  1  Denio,  C44;  the  amount  required  to  give  Ihat 

.£•,1;  pm'Zc  Ostrander,  lb.  079;  Elkius  right,  and   it  is  insisted  that  they 

V.  Athearn,  3  Denio,  191.  ought,  on  that  account,  to  have  the 

2  Ex  parte  Whitney,  13  Pet.  404.  remedy  sought  by  their  petition. 
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cussion  have  been  made  in  cases  where  it  has  been  sought  to 
compel  an  inferior  court  to  reinstate  an  appeal  from  a 
subordinate  court,  which  it  has  dismissed  for  want  of  *  151 
jurisdiction,  or  for  other  cause.  And  with  reference  to 
this  class  of  cases,  it  may  be  said  generally,  that,  where  the 
court,  acting  in  a  judicial  capacity,  has  dismissed  an  ajipeal 
from  an  inferior  tribunal,  its  order  of  dismissal  is  regarded 
as  a  judicial  determination  of  the  question,  and,  however 
erroneous,  it  is  final  and  conclusive,  and  its  correctness  will 
not  be  questioned  by  mandamus. ^  Thus,  where  a  court  of 
general  jurisdiction  has  dismissed  an  appeal  from  a  justice 
of  the  peace,  mandamus  will  not  lie  to  compel  it  to  proceed 
to  a  hearing  and  determination  of  the  appeal,  since  the  effect 
of  the  writ  in  such  a  case  would  be  to  review  all,  the  pro- 
ceedings of  the  court  below,  and  to  convert  the  mandamus 
into  a  writ  of  error.  ^  So  where  a  circuit  court  of  the  United 
States  has  acted  upon  the  questions  presented  by  an  appeal 
from  a  district  court,  and  has  dismissed  the  proceedings  for 
want  of  jurisdiction,  it  will  not  be  compelled  by  mandamus 
to  entertain  jurisdiction,  and  to  proceed  to  a  hearing  of  the 
cause.  3 

Mandamus  will  not  lie,  it  is  true,  The  court,  Mr.  Justice   Clifford 

where  the  party  may  have  an  ap-  pronouncing   the   opinion,  say,   p. 

peal    or  writ  of   error,   but  it  is  165  et    seg.:    ''Applications    for   a 

equally  true  that  it  will  not  lie  in  mandamus  to  a  subordinate   court 

many  other  cases  where  the  party  are  warranted  by  the  principles  and 

is  without  remedy  by  appeal  or  usages  of  law  in  cases  where  the 

error."  subordinate  court,  having  jurisdic- 

1  £Ix  parte 'Sewmnn,  14"Wal.  152;  tion  of  a  case,  refuses  to  hear  and 
State  V.  Wright,  4  Nev.  119;  Peo-  decide  the  controversy,  or  where 
pie  V.  Weston,  28  Cal.  639 ;  People  such  a  court,  having  heard  the 
V.  Judges  of  Dutchess  Common  cause,  refuses  to  render  judgment 
Pleas,  20  Wend.  658.  But  see  Peo-  or  enter  a  decree  in  the  case,  but 
pie  B.  Circuit  Judge  of  Third  the  principles  and  usages  of  law  do 
Circuit,  19  Mich.  396.  not  warrant  the  use  of  the  writ  to 

2  State  V.  Wright,  4  Nev.  119.  re-examine  a  judgment  or  decree  of 
And  see  People  v.  Weston,  28  Cal.  a  subordinate  court  in  any  case,  nor 
639;  Peoples.  Judges  of  Dutchess  will  the  writ  be  issued  to  direct 
Common  Pleas,  20  Wend.  658.  what  judgment  or  decree  such   a 

*  Ux  parte  Newman,  14  Wal.  152.      court  shall  render  in  any  pending 
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§  192.     In  conformity  with  the  rule  denying  the 

*  152  writ   for    the   purpose  of  correcting  the    errors   of  a 

lower  court,  it  has  been  refused  when  it  was  sought  to 

compel  the  inferior  court  to  admit  certain  evidence  which  it 

had  excluded.!     jv^qj-  -^-[yi  it  ije  to  correct  or  revise  questions 


case,  nor  will  the  writ  be  issued  in 
any  case  if  the  party  aggrieved 
may  Lave  a  remedy  by  writ  of  error 
or  appeal,  as  the  only  office  of  the 
writ  when  issued  to  a  subordinate 
court  is  to  direct  the  performance 
of  a  ministerial  act,  or  to  command 
the  court  to  act  in  a  case  where  the 
court  has  jurisdiction  and  refuses 
to  act,  but  the  supervisory  court 
will  never  prescribe  what  the  deci- 
sion of  the  subordinate  court  shall 
be,  nor  will  the  supervisory  court 
interfere  in  any  way  to  control  the 
judgment  or  diocretion  of  the  sub- 
ordinate court  in  disposing  of  the 
controversy.  Insurance  Co.  e.  Wil- 
son, 8  Pet.  303 ;  United  States  ».  Pe- 
ters, 5  Cranch,  135 ;  Ex  parte  Brad- 
street,  7  Pet.  648 ;  JSx  parte  Many, 
14  How.  24;  United  States  v.  Law- 
rence, 3  Dall.  42 ;  Commissioner  v. 
Whitely,  4Wal.  522;  Insurance  Co. 
«.  Adams,  9  Pet.  603.  *  *  *  Su- 
perior tribunals  may  by  mandamus 
command  an  inferior  court  to  per- 
lorm  a  legal  duty  where  there  is  no 
other  remedy,  and  the  rule  applies 
to  judicial  as  well  as  to  ministerial 
acts,  but  it  does  not  apply  at  all  to 
a  judicial  act  to  correct  an  error,  as 
where  the  act  has  been  erroneously 
performed.  If  the  duty  is  unper- 
formed and  it  be  judicial  in  its 
character,  the  mandate  will  be  to 
the  judge  directing  him  to  exercise 
his  judicial  discretion  or  judgment, 
without  any  direction  as  to  the  man- 
ner in  which  it  shall  be  done,  or  if 


it  be  ministerial  the  mandamus  will 
direct  the  specific  act  to  be  per- 
formed. Carpenter  v.  Bristol,  31 
Pickering,  358 ;  Angell  &  Ames  on 
Corporations,  9th  ed.,  §  730.  Power 
is  given  to  this  court  by  the  judi- 
ciary act  under  a  writ  of  error,  or 
appeal,  to  affirm  or  reverse  the  judg- 
ment or  decree  of  the  circuit  court, 
and  in  certain  cases  to  render  such 
judgment  or  decree,  as  the  ciicuit 
court  should  have  rendered  or 
passed,  but  no  such  power  is  given 
under  a  writ  of  mandamus,  nor  is 
it  competent  for  the  superior  tribu- 
nal under  such  a  writ,  to  re-exaui- 
ine  the  judgment  or  decree  of  the 
subordinate  court.  Such  a  writ  can 
not  perform  the  functions  of  an  ap- 
peal or  writ  of  error,  as  the  supe- 
rior court  will  not,  in  any  case,  di- 
rect the  judge  of  the  subordinate 
court  what  judgment  or  decree  , to 
enter  in  the  case,  as  the  writ  does 
not  vest  in  the  superior  court  any 
power  to  give  any  such  direction,  or 
to  interfere  in  any  manner  with  the 
judicial  discretion  and  judgment  of 
the  subordinate  court.  Mx  parte 
Crane,  5  Peters,  194 ;  £Jx  parte  Brad- 
street,  7  Id.  634 ;  Insurance  Co.  v. 
Wilson,  8  Id.  304 ;  Bx  parte  Many, 
14  Howard,  34.  Viewed  in  the  light 
of  the  return,  the  court  is  of  the 
opinion  that  the  rule  must  be  dis- 
charged and  the  petition  denied." 
1  King  V.  Inhabitants  of  Frieslon, 
5  Barn.  &  Ad.  597.  But  see  King  v. 
Yorkshire,  lb.  667. 
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of  pleading  -wliich  have  been  decided  by  the  subordinate 
tribunal,  or  to  compel  the  withdrawal  of  an  issue  already  made 
up  in  a  cause,  and  the  substitution  of  a  different  issue,  the 
appropriate  i-emedy  for  all  questions  of  this  nature  being  by 
writ  of  error  or  appeal. ^^  And  an  additional  reason  of  equally 
binding  force  for  refusing  the  writ  in  such  case,  is,  that  not- 
withstanding any  opinion  expressed  by  the  sujierior 
court  upon  the  proceedings  in  mandamus,  the  same  *  153 
question  might  again  recur  upon  the  final  judgment 
in  the  case  on  writ  of  error.  ^ 

§  193.  The  i-ule  under  consideration  applies,  also,  to  ques- 
tions of  costs,  and  their  erroneous  decision  by  the  subordi- 
nate court  affords  no  ground  for  the  interposition  of  the 
extraordinary  aid  of  a  mandamus.  It  will  not,  therefore,  be 
granted  to  compel  a  court  to  tax  a  particular  bill  of  costs,  or 
to  order  a  particular  person  to  pay  the  costs  of  a  suit,  even 
though  it  may  have  erred  in  its  refusal  to  tax  the  costs,  since 
the  granting  of  the  writ  to  thus  correct  the  error  of  an 
inferior  tribunal,  would  be  a  gross  perversion  of  its  *  154 
appropriate  office  and  functions.* 

§  194.  In  conformity  with  the  general  rule  denying  the 
writ  for  the  correction  of  inferior  tribunals  by  annulling  what 
they  have  erroneously  done,  it  will  not  lie  to  compel  a  county 
court  to  vacate  an  order,  within  its  jurisdictional  poM^ers, 
directing  the  sale  of  lands  of  the  county  to  a  railway  company, 
in  payment  of  the  subscription  of  the  county  to  the  stock  of 
the  railway.* 

§  195.  The  writ  does  not  lie  from  a  superior  to  an  inferior 
court,  to  compel  it  to  grant  a  mandamus  which  it  has  refused, 
since  it  is  not  the  function  of  a   mandamus   to   reverse  the 

•  Bank  of  Columbia  v.  Sweeny,  1  «.  New  York  Common  Pleas,  19 

Pet.  567.  Wend.  113;  Jansen  v.   Davison,  3 

2  Bank  of  Columbia  v.  Sweeny,  Johns.  Cas.  73;  Peralta  «.  Adams,  3 

1  Pet.  567.  Cal.  594;  Ux  parte   Many,  14  How. 

'  State  V.  Judge  of  Kenosha  Oir-  24. 
cuit  Court,  3  Wis.  809.  And  see  Ex         *  Dunklin    Co.    ■».    District    Co. 

park  Nelson,  1  Cow.  417 ;  People  Court,  33  Mo.  449. 
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decision  of  an  inferior  court,  even  where  tliat  decision  is  a 
refusal  to  grant  a  mandamus,  the  appropriate  remedy,  if  any, 
being  by  writ  of  error.  ^ 

§  196.  The  general  principle  discussed  in  the  opening 
chapter,  that  a  mandamus  will  not  be  granted  when,  if  issued, 
it  would  prove  unavailing,  applies  with  equal  propriety  Jo 
cases  where  the  relief  is  sought  against  the  action  of  courts, 
and  if  it  is  apparent  that  the  writ  would  prove  ilnavailing, 
it  will  be  withheld.  Thus,  where  a  court  has,  on  a  chal- 
lenge to  the  array,  directed  a  jury  to  be  discharged  and  the 
cause  to  stand  continued,  mandamus  will  not  be  granted  to 
compel  the  court  to  set  aside  its  order  and  proceed  with  the 
trial  of  the  cause,  since  the  same  challenge  might  be  again 
interposed  to  another  jury,  and  with  the  same  result.* 

§  197.  No  principle  of  the  law  of  mandamus  is  better 
established  than  that  requiring  the  party  aggrieved  to  show,  as 
the  foundation  of  the  proceedings,  that  the  specilic  act  sought 
to  be  coerced  is  the  duty  of  the  person  against  whom 
*  155  the  writ  is  asked,  and  the  rule  applies  with  equal  force 
to  cases  where  the  relief  is  sought  against  courts  and 
judges.  And  when  it  is  apparent  that  the  thing  sought  to  be 
performed  is  not  a  duty  resulting  from  the  office  of  the  judge, 
relief  will  be  withheld.  Thus,  when  the  parties  to  a  suit 
stipulate  that  certain  facts  shall  be  determined  by  referees, 
and  that  their  report  when  submitted  shall  stand  as  the  find- 
ing of  the  court,  and  shall  be  signed  by  the  judge,  he  can  not 
be  compelled  by  mandamus  to  sign  the  report  or  finding, 
since  it  is  not  a  duty  incumbent  upon  him  in  an  official 
capacity,  but  only  by  vii'tue  of  the  stipulation  entered  into 
by  the  parties.* 

§  198.     It  is  also  a  fundamental  rule,  that  the  relator  must 

^Ex  parte  De  Groot,  6  Wal.  497.  Johnson,  5  Ark.  687. 
But  in  Arkansas  the  writ  has  heen  ^  Corporation  ij.  Paulding,  4  Mar- 
allowed  to  compel  a  court  to  issue  tin,  N.  S.  189. 
a  writ  of  habeas  corpus,  which  it  *  State  «.  McArthur,  33  "Wis.  427i 
had  improperly  refused.  Wriglit  «. 
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sliow  a  clear  and  unquestioned  right  to  the  specific  thing 
sought,  and  this  rule  is  applied  in  all  cases  where  the  purpose 
of  the  proceeding  is  to  enforce  the  action  of  judicial  tribunals. 
And  the  writ  will  not  issue  to  an  inferior  tribunal  of  a  quasi- 
judicial  nature,  to  compel  it  to  grant  a  statutory  right  or 
franchise,  such  as  the  right  of  maintaining  a  ferry,  to  which 
the  relator  does  not  show  himself  to  be  entitled  beyond 
doubt.  1 


II.     Bills  of  Exceptions. 

§  199.  Former  remedy  in  chancery. 

200.  The  jurisdiction  now  exercised  by  courts  of  law. 

201.  When  mandamus  granted  to  sign  bill  of  exceptions. 

202.  Truth  of  bill  to  be  determined  by  court  below. 

203.  Writ  refused  when  bill  has  once  been  signed. 

204.  Relator's  laches  may  bar  relief 
204  a.  Writ  will  not  go,  if  unavailing. 

205.  Writ  only  granted  to  judge  who  tried  cause. 

206.  Absolute  refusal  to  sign  bill  must  be  shown. 

207.  When  granted  to  referee. 

208.  Eifect  of  answer  denying  jurisdiction  of  higher  court. 

209.  Evicience  and  instructions,  when  included  in  bill. 

210.  Limitation  upon  general  rule ;  remedy  by  indictment  or  impeach. 

ment. 

211.  Subsequent  alterations  in  bill  not  corrected  by  mandamus. 

212.  Jurisdiction  not  exercised  over  courts  of  chancery. 

213.  Nor  over  justice  courts. 

214.  Bill  need  not  be  incorporated  in  writ ;  but  should  accompany  it. 

215.  Jurisdiction  extended  to  quasi-judicial  tribunals. 
215  a.  Relief  not  granted  in  behalf  of  escaped  criminal. 

§  199.     The  jurisdiction  by  mandamus  to  compel 
infeiior  courts  to  sign  and  seal  bills  of  exceptions,  or  *  156 
to  amend  such  bills  according  to  the  truth  of  the  case, 
seema  to  have  been  originally  confined  to  the  English  court 
of  chancery,  and  no  instances  are  to  be  foimd  of  its  exercise 

'  State  V.  Commissioners  of  Roads,  3  Port.  413. 
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by  tbe  court  of  kings  bench. i      The  earlier  practice  in  this 

country  was  analogous  to  that  of  the  English  court  of 

*  157  chancery,  and  an  inferior  court  of  law  might  be  com- 


'  See  Sikes  v.  Kansom,  6  Johns. 
Rep.  279,  where  the  history  of  tbe 
jurisdiction  is  very  clearly  set  forth. 
This  -was  an  application  to  the  su- 
preme court  of  judicature  of  New 
York,  under  the  old  system,  for  a 
mandamus  to  the  judges  of  an  infe- 
I'ior  court,  to  amend  a  Ijill  of  excep- 
tions, according  to  the  truth  of  the 
case.  Although  the  court  denied 
the  relief,  on  the  ground  that  suflB- 
cieut  cause  was  not  shown  to  war- 
rant interference,  the  jurisdiction 
in  this  class  of  cases  was  fully  sus- 
tained. "  The  application,"  say  the 
court,  "  is  entirely  new ;  and  it  be- 
comes a  question  whether  this 
court  can  interfere  when  a  court 
below  refuses  to  seal  a  bill  of  ex- 
ceptions. The  books  do  not  furnish 
much  light  on  this  subject.  The 
practice  in  England,  under  the 
statute  of  Westm.  2,  (of  which  ours 
is  a  copy)  seems  to  be,  to  apply  to 
the  court  of  chancery,  for  a  writ 
grounded  upon  the  statute.  The 
i'orm  of  the  writ  is  to  be  found  in 
the  Register  (183,  a,);  and  Lord 
RedesdaIjE,  in  the  case  of  Lessee 
of  Lawlor  «.  Murray,  (1  Sch.  and 
Lefroy,  75,)  calls  it  a  mandatory 
writ,  a  sort  of  prerogative  writ; 
that  the  judges  to  whom  it  is  di- 
rected must  obey  the  writ,  by  seal- 
ing the  exceptions,  or  make  a  spe- 
cial return  to  the  king  in  chancery. 
The  writ,  after  reciting  the  com- 
plaint, commands  the  judges,  si  ita 
est,  tunc  sigilla  iiesira  die,  et  hoe  sub 
periculo  quod  incumhit  nuUatenus 
omittatis.  What  that  peril  is,  with- 
in the  purview  of  the  writ,  does  not 


distinctly  appear ;  though  the  books 
speak  of  an  action  on  the  statute, 
at  the  instance  of  the  party  ag- 
grieved. (Show.  P.  C.  117.)  In  the 
Rioters  case,  (1  Vern.  175,)  a  pre- 
cedent was  produced,  where  in  a 
like  case,  such  a  mandatory  writ 
had  issued  out  of  chancery,  to  the 
judge  of  the  sheriflPs  court  in  Lon- 
don. But  though  no  instance  ap- 
pears  of  sucli  a  writ  issuing  out  of 
the  K.  B.,  when  an  inferior  court 
refused  to  seal  a  bill  of  exceptions, 
there  is  no  case  denying  to  that 
court  the  power  to  award  the  writ. 
It  is,  in  effect,  a  writ  of  mandamus, 
and  it  is  so  termed  in  the  books. 
(Bac.  Abr.  tit.  Mandamus,  E.)  A 
mandamus  is  a  prerogative  writ.  It 
ought  to  be  used  where  the  law  has 
established  no  specific  remedy,  and 
wliere,  injustice  and  good  govern, 
ment,  there  ought  to  be  one.  Why 
can  not  the  writ  in  question  issue 
from  this  court  ?  We  have  the  gen- 
eral superintendence  of  all  inferior 
courts;  aiid  are  bound  to  enforce 
obedience  to  the  statutes,  and  to 
oblige  subordinate  courts  and  mag- 
istrates to  do  those  legal  acts  which 
it  is  their  duty  to  do.  The  man- 
damus, as  was  observed  in  the  case 
of  the  King  v.  Baker,  (Burr.  1265,) 
has,  within  the  last  century,  been 
liberally  interposed,  for  the  benefit 
of  the  subject,  and  the  advancement 
of  justice.  There  is  no  reason  why 
the  awarding  of  this  particular 
writ  does  not  fall  within  the  juris- 
diction of  this  court,  or  why  it 
should  be  exclusively  confined  to 
the  Court  of  Chancery-" 
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pelled  by  a  compulsory  writ,  issuing  out  of  cliancery, 
and  directed  to  the  judges,  to  sign  and  seal  a  bill  upon 
proper  cause  shown.  1  While  this  "  compulsory  writ,"  as  it 
was  called,  was  not,  in  terms,  a  mandamus,  yet  its  effect  was 
the  same,  and  the  jurisdiction  thus  exercised  was  substantially 
identical  with  that  now  made  use  of  to  accomplish  the  same 
result. 

§  200.  The  power  of  compelling  an  inferior  court  of  law 
to  sign  and  seal  a  bill  of  exceptions,  is  now  freely  exercised 
by  the  courts  of  law  of  last  resort  in  this  country,  even  in 
those  states  where  the  separate  chancery  system  still  prevails. 
A.nd  where  the  court  of  final  resort  of  a  state  has  a  general 
superintendence  over  all  inferior  courts,  and  is  bound  to  en- 
force obedience  to  the  laws  of  the  state,  and  to  compel 
subordinate  courts  to  perform  the  duties  legally  incum-  *  158 
Lent  upon  them,  the  granting  of  the  writ  to  compel 
the  signing. or  amending  of  bills  of  exceptions  may  be  re- 
garded as  falling  naturally  and  appropriately  within  the  Juris- 
diction of  such  court.  ^  Even  where  the  state  court  of  last 
resort  is  vested  with  only  apjjellate  powers,  it  may,  in  aid 
of  its  appellate  jurisdiction,  and  as  a  necessary  incident  to 
its  proper  exercise,  grant  a  mandamus  to  require  an  inferior 
court  to  sign  and  seal  a  bill  of  exceptions,  in  order  that  the 
record  of  the  case  in  the  appellate  court  may  be  perfected, 
and  to  carry  out  and  perfect  the  right  of  the  party  appealing.  * 

§  201.  As  regards  the  mere  act  of  signing  and  approving 
a  bill  of  exceptions,  it  is  held  to  be  of  a  ministerial  nature, 
and  hence  subject  to  control  by  mandamus,  although  a  legal 
discretion  is  to  be  observed  in  determining  the  character  of 
the  particular  bill  to  be  signed.  If,  therefore,  the  court  to 
which  the  writ  is  directed  shows  satisfactory  reasons  for  not 

'  See  Briscoe  v.  'Warcl,  1  Har.  &  J.  Judge  of  Superior  Court,  41  Mich. 

16.-).  726. 

2  Sikes  1).  Ransom,  6  Johns.  Eep.  «  State  v.  Hall,  3  Cold.  255.    And 

379 ;  State  v.  Drew,  32  La.  An.  1043 ;  see  State  v.  Elmore,  6  Cold.  538 ; 

See  also  People  v.  Van  Buren  Cir-  Newman  v.  Justices  of  Scott  Co.  1 

cuit  Judge,  41  Mich.  725 ;  People  v.  Heiskell,  787. 
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signing  the  bill  presented,  the  peremptory  writ  will  not  go, 
hut  in  the  absence  of  any  return  showing  such  reasons,  the 
peremptory  mandamns  will  issue. i  And  where  it  is  shown 
that  the  court  below  has  absolutely  refused  to  sign  a  bill,  and 
the  relator  avers  that  the  matters  therein  contained  are  mate- 
rial to  the  determination  of  his  rights  on  appeal,  a  proper 
case  is  presented  for  a  mandamus  to  compel  the  signing  of 
the  bill.  2  But  it  is  always  a  sufficient  objection  to  the 
application  for  the  writ,  that  the  bill,  as  tendered  to  the 
court  for  its  signature,  was  untrue,  and  where  the  relator  does 
not  deny  the  correctness  of  such  a  return,  he  is  considered  as 
having  assented  to  it,  and  his  application  will  be  refused.  ^ 

§  202.     An  important   consideration  to  be  borne  in  mind 
in  the  exercise  of  this  branch  of  the  general  jurisdiction  by 

mandamus,  is,  that  the  power  of  determining  whether 
*  159  the  particular  bill  of  exceptions  tendered  is  or  is  not 

true,  rests  exclusively  with  the  court  or  judge  before 
M-hom  the  cause  was  tried,  and  to  whom  the  writ  is  direct- 
ed, and  the  exercise  of  this  power  is  beyond  control  by  man- 
damus.* All  that  the  judge  can  be  required  to  do,  is  to  sign 
such  a  bill  as  presents  the  facts  in  accordance  with  his  knowl- 
edge and  recollection,  since  this  must  necessarily  be  the  test 
in  determining  what  particular  bill  shall  be  signed.  "When, 
therefore,  the  judge  returns  that  the  bill  as  originally  settled 
by  him  was  settled  truly,  according  to  the  facts  of  the  case 
as  he  remembers  them,  nothing  more  can  be  required  of 
him. 5  And  when  he  has  already  signed  one  bill  of  excep- 
tions, he  can  not  be  compelled  by  mandamus  to  sign  another 
and  a  diiferent  one,  since  it  is  his  own  exclusive  province  to 

'  People  V.  Pearson,  3  Scam.  270.  pie  v.  Jameson,  40  111.90;  People  ». 

2  State  •!).  Hall,  3  Cold.  255.  Williams,  91  111.  87 ;  State  v.  Nog- 

=  People  v.  Judges  of  "West  dies-  gle,  13  Wis.  380;  State  »,  Babcock, 

ter.   Col.  &   C.   Cas.   135;   S.  C.  2  51  Vt.  570;  Benedict  «.  Howell,  39 

Johns.  Cas.  118;   State  v.  Todd,  4  N.  J.  L.  221;  Sliepavd  v.  Peyton,  13 

Ohio,  351.  Kan.  616. 

*  State  V.  Todd,  4  Ohio,  351 ;  Peo-  ^  State  v.  Noggle,  13  Wis.  380. 
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determine  the  correctness  of  the  bill  which  he  shall  sign.i 
And  in  no  event  should  the  writ  direct  a  judge  to  sign  a  bill 
absolutely,  as  presented,  but  only  to  sign  it  after  it  has  been 
duly  settled.*  So  when  the  return  shows  that  the  respond- 
ent is  willing  to  sign  a  true  bill,  but  alleges  that  the  bill  as 
presented  is  not  true,  the  peremptory  writ  will  be  refused, 
since  the  right  to  determine  the  truth  of  the  bill  rests  exclu- 
sively with  the  judge  himself.  ^ 

§  203.  Mandamus  will  not  lie  to  compel  the  signing  of  a 
second  bill  of  exceptions  in  the  same  cause,  when  one  has 
already  been  signed  and  certified,  embracingthe  same  grounds, 
and  the  whole  matter  involved  has  been  adjudicated  by  the 
appellate  court.*  And  to  an  alternative  mandamus  directing 
a  judge  to  sign  a  further  bill  of  exceptions,  it  is  a  sufficient 
return  that  the  bill  already  signed  fully  and  fairly  states  all 
the  facts  attending  the  trial,  to  the  best  of  the  knowl- 
edge, information,  and  remembrance  of  the  judge. '  So  where 
conflicting  questions  arise  concerning  the  facts  to  be  inserted 
in  the  bill,  and  the  inferior  court  has  already  signed  one  bill, 
it  will  not  be  compelled  to  amend  it,  the  question  being 
regarded  as  within  the  peculiar  knowledge  of  the  judge  before 
whom  the  cause  was  tried,  and  the  superior  tribunal  will  not, 
on  proceedings  in  'mandamus,  hear  and  determine  the  facts 
on  which  the  adjudication  of  the  question  must  depend. 
Especially  will  the  writ  be  refused  to  compel  the  *  160 
amendment  of  a  bill  when  the  statutes  of  the  state 
afford  ample  remedy  for  the  party  aggrieved  in  such  a  case, 
and  he  will  be  left  to  pursue  his  statutory  remedy.' 

§  204.  While,  as  we  have  seen,  the  jurisdiction  by  man- 
damus is  freely  exercised  to  compel  an  inferior  court  or  judge 
to  settle  and  sign  a  bill  of  exceptions,  which  lias  been  refused, 

'  People  V.  Jameson,  40  111.  96.  "Wayne   Circuit   Judge,    33  Mich. 

2  People  0.  Lee,  14  Cal.  510.  259. 

3  Creager  ii.  Meeker,  23  Ohio  St.  ^  gtate  v.  Small,  47  "Wis.  436. 
307.  °  Jamison  v.  Eeid,  3  G.  Greene, 

*  Harris  ii.   State  of  Georgia,  3      394. 
Geo.    390.     See    also     People    t. 
12 
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yet  the  party  aggrieved  by  such  refusal  must  use  due  diligence 
in  availing  himself  of  this  extraordinary  remedy.  And  when 
there  has  been  gross  laches  in  allowing  the  bill  to  rest  for 
many  months  before  presenting  it  for  signature,  or  when  it 
has  not  been  tendered  until  after  the  expiration  of  the  time 
prescribed  by  law  for  that  purpose,  and  after  so  long  a  period 
has  elapsed  that  the  judge  has  forgotten  the  facts  involved  iji 
the  case,  and  is  unable  to  remember  whether  the  allegations 
contained  in  the  bill  are  true  or  false,  no  grounds  exist  for  a 
mandamus,  and  the  inferior  court  is  justified  in  such  case  in 
its  refusal  to  sign  the  bill.  *  Nor,  in  such  case,  will  the  fact 
that  the  parties  to  the  cause  have  stipulated  in  writing  to 
waive  the  statutory  period  for  their  mutual  convenience,  alter 
the  case  or  vary  the  application  of  the  rule,  since  such  a 
stipulation  can  not  have  the  efi'ect  of  altering  the  law,  or 
of  depriving  the  judge  of  his  rights  as  to  the  time  of  signing 
the  bill.^  And  where  the  bill  was  not  tendered  to  the  judges 
at  the  trial,  and  not  until  the  subsequent  vacation,  and  was 
then  presented  to  the  judges  individually,  it  was  held  that 
mandamus  would  not  lie.^ 

S  204  a.  The  relief  will  also  be  denied  when  the  moving 
party  has  delayed  his  application  until,  under  the  rules,  it  is 
too  late  to  avail  himsef  of  the  bill  if  signed,  since  the  courts 
will  not  by  mandamus  command  the  performance  of  a  useless 
act.*  So  the  writ  will  not  go  when  it  is  apparent  from  an 
inspection  of  the  bill  that  it  can  not  benefit  the  person  seek- 
ing the  relief.^  Nor  will  it  be  granted  to  compel  a  judge  to 
produce  a  bill  of  exceptions  which  is  not  in  his  possession, 
and  to  file  it  with  the  clerk  of  the  court,  and  to  make  an  order 
nuno pro  tunc  showing  that  it  was  filed  in  due  time.* 

lEngel  v.  Speer,   36  Geo.   258;  St.  410. 
State  «.  St  Louis  Court  of  Criminal  '  Midberry  v.   Collins,  9  Johns. 

Correction,  41  Mo.  598.    And  see  Rep.  345. 
Midberry  ■».  Collins,  9  Johns.  Rep.  *  Clark  «.  Crane,  57  Cal.  029. 

346.  "  Pitts  ®.  Hall,  60  Geo.  389. 

2  Engel  «.   Speer,   36   Geo.  358 ;  •  State  ®.  Redd,  68  Mo.  106. 

Haine.s  e.  Ccmmonwealth,    99  Pa. 
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§  205.  It  being,  as  we  have  thus  seen,  an  indispensable 
condition  to  the  exercise  of  the  jurisdiction  in  this  class  of 
cases,  that  the  judge  to  whom  the  writ  is  directed  should  be 
personally  cognizant  of  the  facts  which  it  is  sought  to  incor- 
porate in  the  bill  of  exceptions,  mandamus  will  not  lie  to 
compel  a  judge  to  sign  a  bill  in  a  case  which  was  tried  before 
his  predecessor  in  ofHce,  since  he  can  not,  in  such  a 
case,  have  the  necessary  knowledge  to  enable  him  to  *  161 
pass  upon  the  bill.'  And  the  writ  has  been  denied  to 
compel  a  judge  to  settle  a  case  for  review  by  an  appellate 
court,  the  judge  having  resigned  after  answer  filed.*  So 
when  the  judge  is  entirely  ignorant  ot  the  contents  of  the  bill, 
and  returns  that  he  does  not  know  what  took  place  at  the 
trial,  the  cause  having  been  tried,  by  agreement  of  counsel, 
before  a  private  person,  the  writ  will  be  withheld.* 

§  206.  An  absolute  refusal  on  the  part  of  the  judge  to  per- 
form his  duty  should  be  shown  as  a  condition  precedent  to 
granting  a  mandamus  to  compel  the  signing  of  a  bill  of  excep- 
tions. And  a  mere  qualified  and  temporary  refusal  or  delay 
on  the  part  of  the  judge,  as  by  suggesting  an  adjournment  to 
the  parties  in  the  hope  of  preventing  further  litigation,  does 
not  amount  to  such  a  refusal  as  to  warrant  interference  by  the 
extraordinary  aid  of  a  mandamus.* 

§  207.  While  mandamus  would  seem  to  be  the  appropri- 
ate remedy  to  compel  a  referee,  to  whom  a  cause  lias  been 
referred  for  hearing,  to  settle  a  case  and  exceptions,  yet  it 
should  be  made  apparent  to  the  court  granting  the  writ,  that 
the  exceptions,  when  so  settled,  will  be  in  accordance  with  the 
facts  of  the  case,  and  if  the  alternative  writ  fails  to  show  this, 
the  omission  is  fatal,  and  the  peremptory  writ  will  not  be 
granted.^ 

^  208.     If  the  judge  of  an  inferior  court  has  been  directed 

•  Fellows  V.  Tait,  14  Wis.  15G.  <  Irving  «.  Askew,  20  L.  T.  E,  N. 

2  De   Haas  v.  Newaygo   Circuit  S.  584. 

Judge,  40  Mich.  12.  '  People  v.  Baker,  35  Barb.  105. 
=  8tate  «.  Lan-abee,  3  Wis.  783. 
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\)j  an  alternative  mandamus  to  sign  a  bill  of  exceptions,  but 
fails  to  make  return  to  the  alternative  writ,  and  in  lieu  thereof 
files  an  answer  denying  the  power  of  the  court  to  take  cog- 
nizance of  the  case,  he  will  be  compelled  by  a  peremptory 
mandamus  to  sign  the  bill,  the  case  being  treated  as  one 
in  which  the  authority  of  the  higher  court  has  been  dis- 
regarded. 1 

S  209.  Where  the  court  below  was  asked,  on  the  trial  of 
a  cause,  to  charge  the  jury  that  there  was  no  evidence  tending 
to  prove  a  certain  proposition  involved  in  the  case,  but  the 
instruction  was  refused  and  exception  taken, the  coilrt  was  com- 
pelled by  mandamus  to  include  in  the  bill  of  exceptions  all 
the  evidence  bearing  upon  that  particular  proposition, 
*  162  plaintiff  in  error  being  clearly  entitled  to  that  right.^ 
But  while  it  is  conceded  that  the  Supreme  Court  of  the 
United  States  may  issue  the  writ,  in  the  exercise  of  its  appel- 
late jurisdiction,  to  compel  a  circuit  court  to  sign  a  bill  of 
exceptions,  yet  the  writ  will  not  be  granted  to  compel  the 
circuit  court  to  incorporate  into  the  bill  so  much  of  the  instruc- 
tions of  the  court  to  the  jury  as  relates  to  the  evidence  in  the 
case,  the  rulings  of  the  court  upon  the  propositions  of  law  sub- 
mitted by  counsel  in  the  instructions  asked  being  all  presented 
in  the  bill,  and  only  the  charge  and  comments  of  the  court 
to  the  jury  upon  the  evidence  being  omitted.* 

§  210.  While,  as  we  have  already  seen,  the  general  rule 
is  too  well  established  to  admit  of  controversy,  that  the  dis- 
cretion of  the  inferior  court  or  judge  as  to  what  constitutes  a 
true  bill  of  exceptions  will  not  be  interfered  with  by  man- 
damus, it  does  not  follow  that  a  judge  is  privileged  to  reject  a 
bill  which  properly  presents  the  case.  And  a  return  to  the 
alternative  writ  which  alleges  that  the  relator  had  no  aethcjrity 
to  compel  the  respondent  to  sign  the  bill,  since  he  himself 
must  be  the  judge  of  the  correctness  of  the  exceptions,  is 
insufficient,  if  it  fails  to  show  that  the  bill  as  presented  did 

'  People  V.  Pearson,  S  Scam.  370.      cuit  Court,   24  Mich.  513. 

'  Crane  v.  Judge  of  "Wayne  Cir-         ^  Ex  parte  Crane,  5  Pet.  100. 


CHAP.  III.]  TO   INPEEIOE    COURTS.  181 

not  state  the  facts  truly,  or  that  the  exceptions  were  not  taken 
in  the  proper  manner  and  at  the  proper  time.  ^  But  the  writ 
may  direct  the  judge  to  sign  the  bill  as  tendered  if  it  fairly 
presents  the  facts ;  or  if  it  does  not  fairly  present  the  case,  he 
may  be  directed  to  proceed  to  settle  a  bill,  and  when  settled 
to  sign  it.  2  ITor  is  it  a  sufficient  objection  to  the  exercise 
of  the  jurisdiction,  that  the  party  aggrieved  has  a  remedy 
against  the  judge  refusing  to  sign  the  bill  by  indictment  or 
impeachment,  since  a  conviction  or  removal  of  the  judge 
from  office  would  not  restore  the  person  aggrieved  to  his 
rights,  and  would  not,  therefore,  afford  an  adequate  or  specific 
remedy  for  his  grievance.  ^ 

§  211.  "Where,  after  signing  the  bill  as  originally  pre- 
sented to  him,  and  after  filing  it  in  the  clerk's  office,  the 
judge,  of  his  own  volition,  makes  material  changes  and  alter- 
ations in  the  bill,  mandamus  will  not  lie  to  compel  him  to 
restore  it  to  its  original  condition.  In  such  case,  the 
authority  of  the  judge  over  the  bill  having  entirely  ceased 
upon  his  signing  and  certifying  it,  his  subsequent 
action  in  making  the  changes  and  alterations,  however  *  163 
unauthorized,  is  merely  in  his  individual  capacity,  and 
is  not  done  officially,  as  judge,  and  the  writ  is  not  granted 
against  a  private  citizen.* 

§  212.  Bills  of  exceptions  being  unknown  to  chancery 
practice,  the  writ  will  not  issue  to  compel  the  signing  of  a 
bill  in  a  chancery  cause  determined  in  an  inferior  court. 
Nor  will  it  be  granted  to  compel  a  court  of  chancery  to 
inscribe  in  an  order  book,  upon  the  application  of  one  of  the 
parties,  an  order  which  it  has  made  in  a  cause. ^ 

§  213.  The  branch  of  the  jurisdiction  under  discussion 
applies  only  to  courts  of  record,  and  mandamus  does  not  lie 
to  compel  a  justice  of  the  peace  to  sign  and  seal  a  bill  of 

;  'Etheridge  v.  Hall,  7  Port.  47.  *  State  of  Georgian.  Powers,  14 

2  Page  V.  Clopton,  30  Grat.  415.  Geo.  388. 

» Etheridge  v.  Hall,  7  Port.  47.  °  JSx  pa/rte  Story,  13  PeU  339. 
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exceptions  in  a  cause  tried  by  him,  in  the  absence  of  any  law 
making  it  his  duty  to  sign  such  bil].* 

8  214.  As  a  matter  of  practice,  where  the  writ  is  granted 
to  compel  an  inferior  court  to  sign  and  seal  a  bill  of  excep- 
tions, it  is  not  necessary  to  recite  the  bill  in  the  alternative 
writ,  and  a  motion  to  quash  because  of  its  omission  will  not 
be  granted.  2  The  writ,  however,  should  be  accompanied 
by  the  bill  which  was  tendered  for  signature.*  And  as 
regards  the  practice  on  applications  to  compel  amendments 
to  bills  of  exceptions,  it  would  seem  to  be  the  better  course 
to  refer  the  bill  back  in  the  first  instance  to  the  judge  who 
settled  it,  in  order  that  he  may  have  an  opportunity  of 
reviewing  it.* 

§  215.  The  jurisdiction  by  mandamus  to  compel  the  sign- 
ing of  bills  of  exceptions  has  been  extended  to  inferior 
tribunals,  which,  though  not  properly  courts,  yet  partake  of 
a  judicial  nature  and  exercise  judicial  functions.  Thus,  where 
a  special  tribunal  is  organized  under  the  statutes  of  a  state 
for  the  trial  of  contested  county  elections,  and  during  a  trial 
before  such  tribunal  exceptions  are  taken  to  its  rulings,  and 
a  bill  of  exceptions  is  afterwards  tendered  for  its  sig- 
*  164  nature,  which  is  refused,  a  proper  case  is  presented  for 
a  mandamus.  5  But  it  would  seem  that,  on  a  retxirn 
by  the  respondents  in  such  case  that  they  have  made  full 
compliance  with  the  writ,  the  court  will  decline  to  hear 
proof  offered  by  the  relator,  that  the  bill  of  exceptions,  as 
signed,  was  not  true.* 

§  215  a.  An  application  for  a  mandamus  to  procure  the 
signing  of  a  bill  of  exceptions  will  not  be  sustained  in  a  case 
where,  after  a  trial  for  felony,  the  accused,  being  found  guilty, 

>  Ohio  B.  Wood,  23  Ohio  St.  537.  ♦Delavan  n.  Board^an,  5  "Wend. 

''■  People  «.  Judges  of  Westchester,  133. 

4  Cow.  73.  5  State  «.  Sheldon,  2  Kan.  822. 

'  Creager  «.  Meeker,  22  Ohio  St.  «  See  note  to  State  «.  Sheldon,  % 

207;  People  «.  Dickson,  46  Cal.  53.  Kan.  833. 
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escapes  from  custody;  since  the  courts  will  not  encourage 
evasions  of  justice  by  affording  to  escaped  convicts  the  means 
of  reviewing  their  convictions,  i 


III.     Attoenets. 

g  216.  Mandamus  to  restore  attorneys. 

217.  Limitations  upon  the  exercise  of  tlie  jurisdiction. 

218.  Allowed  where  court  has  exceeded  its  jurisdiction;  or  decided 

erroneously. 

219.  Actual  amotion  of  attorney  must  he  shown. 

220.  "Want  of  notice  to  attorney  before  removal. 

221.  Kule  in  Alabama;  alBdavit,  requisites  of. 
223.  Distinction  between  office  and  employment. 

223.  Mandamus  not  granted  to  compel  admission  to  practice. 

324.  Grranted  to  compel  appointment  of  attorney  to  defend  non  compos. 

§  216.  Questions  of  considerable  interest  to  the  legal 
profession  have  frequently  occurred  in  determining  how  far 
superior  courts  of  appellate  jurisdiction  and  of  final  resort, 
may  interfere  by  mandamus  with  the  control  of  inferior 
courts  of  general  jurisdiction  over  attorneys  practising  there- 
in, and  with  the  removal  of  attorneys  from  their  office.  In 
England,  the  jurisdiction  of  the  kings  bench  by  mandamus  to 
restore  an  attorney  to  his  office  is  of  comparatively  ancient 
origin.  2  In  this  country,  the  powers  of  the  courts  over 
attorneys,  and  the  statns  of  attorneys  as  officers  of  the  court, 
are  generally  regulated  by  statute  in  the  different  states,  and 
the  decisions  are  not  wholly  reconcilable  as  to  the  power  of 
the  higher  courts  to  control  by  mandamus  the  lower  tribunals 
in  the  removal  of  attorneys  from  their  office. 

S  217.     It  would  seem,  upon  principle,  that  an  order  of 
dismissal,  deposing  an  attorney  from  his  office,  is  in  its 
nature  a  judicial  act,  and  is  or  should  be  performed  in  *  165 

1  People  V.  Genet,  59  N.  Y.  80.  '  See  Hurst's  Case,  1  Lev.  part  I. 

75. 
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tlie  exercise  of  a  judicial  discretion.  And  it  is  well  set- 
tled, as  a  common-law  doctrine,  that  this  power  rests  exclu- 
sivelj  with  the  court,  which  must  itself  determine,  in  the 
absence  of  statute,  the  qualifications  of  its  officers  and  for 
what  caiise  they  shall  be  removed.*  It  may  be  said,  gener- 
ally, that  the  revisory  tribunal,  even  if  it  possesses  undoubted 
authority  to  control  the  inferior  court  as  to  the  removal  of 
its  attorneys,  will  only  exercise  this  authority  in  a  plain  case, 
and  when  the  conduct  of  the  court  below  is  irregular,  or  fla- 
grantly improper.  2  And  the  courts  are  less  inclined  to 
interfere  wlien  the  complaint  is  not  of  an  absolute  removal, 
but  only  of  a  suspension  from  practice,  which  has  nearly  ex- 
pired, and  after  which  the  attorney  may  be  restored  by  the 
court  itself.*  And  where,  by  statute,  it  is  made  the  duty  of 
attorneys  and  counselors  to  "  maintain  the  respect  due  to 
courts  of  justice  and  judicial  officers,"  and  it  is  provided 
that  a  violation  of  this  duty  shall  constitute  cause  for  removal, 
it  rests  with  the  court  below  to  determine  as  a  judicial  ques- 
tion what  acts  constitute  a  violation  of  the  statute,  and  suffi- 
cient cause  for  removal.  Wlien,  therefore,  the  court  has 
decided  that  the  offending  party  has  been  guilty  of  such  acts 
as  constitute  a  violation  of  the  statute,  and  has  ordered  his 
removal,  its  decision  will  not  be  controlled  by  mandamus.^ 
§  218.  "While,  as  we  have  seen  in  the  preceding 
*  166  section,  the  writ  will  not  lie  to  control  the  exercise  of 
the  judicial  discretion  of  an  inferior  court  in  remov- 
ing an  attorney,  yet  if  the  court  has  manifestly  exceeded  its 
authority  and  acted  outside  of  its  jurisdiction,  as  if  it  has 
disbarred   an  attorney  for  a  contempt   committed  by   him 

'  Ex  parte  Secombe,  19  How.  9.  mandamus  to  restore  an  attorney  to 

^Ex  parte  Burr,  9  Wheat.  529,  the  rolls  was  refused  on  the  ground 

And  see  "Walls  ■«.  Palmer,  64  Ind.  that,  the  admission  of  an  attorney 

493.  being  a  judicial  act,  his  dismissal 

^Sx  parte  Burr,  9  Wheat.  539.  is  equally  so,  and  that,  in  principle, 

*  Ex  parte  Secomhe,  19  How.  9.  there  can  he  no  distinction  between 

And  see   Commonwealth    v.    The  the  two  cases. 

District  Court,  5  W.  &  S.  373,  where 
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before  another  court,  mandamus  will  lie  to  restore  the 
attorney,  since  no  amount  of  legal  discretion  can  supply  a 
defect  or  want  of  jurisdiction.*  And  it  has  been 
held,  that  where  the  inferior  court  has  decided  erro-  *  167 
neously  upon  the  testimony  in  disbarring  an  attorney, 
and  a  plain  case  of  hardship  is  made  to  appear,  mandamus 
will  lie,  and  that  the  superior  court  is  only  precluded 
from  interfering  when  the  discretion  of  the  lower  court  has 
been  exercised  in  a  reasonable  manner.  ^  It  is  difficult,  how- 
ever, to  reconcile  this  doctrine  with  the  weight  of  authority, 
since  it  sanctions  the  use  of  mandamus  to  control  or  correct 
the  exercise  of  judicial  discretion  by  the  inferior  court,  a  use 
of  the  remedy  which,  as  we  have  already  seen,^  is  foreign  to 
its  scope  and  purpose. 

§  219.  To  warrant  the  interference  by  mandamus  in  this 
class  of  cases,  there  must  have  been  an  actual  removal  from 
the  office  of  attorney.  And  a  mere  refusal  of  the  court  to 
listen  to  an  attorney  in  a  single  case,  or  even  statements  on 
the  part  of  judges  gf  such  court  that  the  attorney  will  not 
be  allowed  to  practice  before  them,  will  not  justify  the  writ, 
when  there  has  been  no  action  on  the  part  of  the  court 
actually  disbarring  the  relator.* 

§  220.  Mandamus  is  the  appropriate  remedy  to  compel  an 
inferior  court  to  restore  an  attorney  to  the  rolls,  when  he  has 
been  improperly  stricken  therefrom  upon  an  ex  jparte 
proceeding,  without  notice  or  opportunity  either  for  *  168 
defense  or  explanation.  And  while,  in  the  absence  of 
statutory  regulations,  it  is  conceded  that  courts  of  original 
jurisdiction  have  control  over  their  attorneys,  practising  be- 
fore them,  with  authority  to  strike  them  from  the  rolls,  yet 
this  authority  is  to  be  exercised  only  after  affording  the  party 

>  Ex  parte  Bradley,  7  Wal.  364.  2  state  of  Florida  t.  Kirke,   12 

And  see  People  v.  Justices  of  Dela-  Fla.  278. 

ware  Common  Pleas,  1  Johns.  Cas.  '  See  g  156  and  cases  cited. 

181 ;  Bx  parte  Robinson,  19  Wal.  *  People  v.  Dowling,  55  Barb.  197, 
505. 
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accused  an  opportunity  of  being  heard  in  defense.  "When 
this  has  not  been  done,  mandamus  is  regarded  as  the  only 
adequate  remedy  to  meet  the  case,  and  the  granting  of  the 
writ  in  such  a  case  in  no  manner  interferes  with  the  exercise 
of  the  judicial  discretion  of  the  court  below.  ^  But  where, 
by  statute,  it  is  provided  that  the  proceedings  for  the  removal 
of  an  attorney  may  be  taken  by  the  court,  on  its  own 
motion,  and  for  matter  within  its  knowledge,  and  the  court 
accordingly  acts  on  its  own  motion,  and  removes  an  attorney 
for  oifenses  committed  in  open  court,  and  then  decides  that 
in  such  a  case  no  notice  is  necessary  and  proceeds  without  it, 
its  decision,  being  made  in  the  exercise  of  judicial  authority, 
upon  a  subject-matter  within  its  jurisdiction,  can  not  be 
revised  or  annulled  by  mandamus.  * 

§  221.  It  is  held  in  Alabama,  that  if  an  attorney,  who 
has  been  duly  admitted  to  practice  in  all  the  courts  of  the 
state,  is  improperly  prohibited  from  practising  in  a  local  and 
inferior  court,  he  may  be  restored  by  mandamus,  but  that  it  is 
not   sufficient  to  allege  that  the  relator  .is  a  practitioner  of 

law  in  all  the  courts  of  the  state,  both  of  state  and  fod- 
*  169  eral  jurisdiction,  without  alleging  that  he  is  duly  and 

regularly  licensed  and  that  he  has  taken  the  oath.  ^  And 
the  pffidavit  in  support  of  the  application  for  mandamus  to 
restore  an  attorney  to  the  rolls,  is  insufficient  if  it  does  not 
show  that  the  court  below  acted  improperly  in  the  removal, 
or  that  the  fact  charged  against  the  attornej'  and  on  which  he 
was  removed  was  founded  in  error  or  mistake.* 

g  222.  In  the  exercise  of  the  jurisdiction  under  discus- 
sion, a  distinction  is  taken  between  interfering;  to  restore  an 
attorney,  whose  position  is  that  of  an  officer  of  the  court, 
and  cases  of  mere  employment;  and  while,  in  the  former  class 
of  cases,  the  jurisdiction  is  often  exercised,  in  the  latter  class, 
the  courts  will  not  interfere.     Thus,  it  is  held  that  the  posi- 

'  People  V.  Turner,  1  Cal.  143.  Ala.  2S3. 

'  Mx  parte  Secombe,  19  How.  9.  *  In  re   Gephard,  1   Johns.  Cas. 

•Withers     ».     The      State,     36      134 
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tion  of  a  proctor  of  doctors  commons  in  England  is  not  an 
office,  properly  speaking,  but  merely  an  employment,  subject- 
ing tbe  person  to  the  original  jurisdiction  of  the  court  of 
doctors  commons.  When,  therefore,  such  court,  acting  with- 
in its  powers,  has  suspended  a  proctor,  mandamus  will  not 
lie  to  restore  him.i 

§  223.  The  question  of  the  admission  of  persons  to  prac- 
tice as  attorneys  in  the  courts  has  sometimes  given  rise  to 
applications  for  the  exti'aordinary  aid  of  mandamus  to  com- 
pel the  admission  of  applicants.  This  question,  however, 
being  regarded  as  a  judicial  one,  and  the  courts  in  passing 
upon  the  admission  of  attorneys  being  regarded  as  exercising 
judicial  rather  than  ministerial  functions,  the  exercise  of 
their  prerogative  will  not  be  disturbed  or  revised  by  a  super- 
ior court.  When,  therefore,  the  subordinate  court  has 
refused  to  admit  an  applicant,  mandamus  will  not  lie  to  com- 
pel the  admission.  2  And  in  England,  mandamus  will  not 
go  to  one  of  the  inns  of  court  to  compel  admission  to  the 
degree  of  barrister-at-law,  these  inns  being  merely  voluntary 
societies  submitting  to  government,  and  the  proper 
method  of  redress  in  such  a  case  being  by  appeal  to  the  *  170 
twelve  judges.* 

§  224.  It  has  been  held  an  appropriate  exercise  of  the 
jurisdiction  by  mandamus  to  grant  the  wi-it  for  the  purpose 
of  compelling  a  subordinate  court  to  appoint  an  attorney  to 
defend  a  person  who  is  non  compos,  and  against  whom  suit 
is  brought.* 

'  Leigli's  case,  3  Mod.  Rep.  333.  in  tlie  law,  admitted  by  the  justices 

2  Commonwealth  «.  The  Judges,  of  the  respective  courts,  to  practice 

1  S.  &  R.  187.    This  decision  was  as  attorneys  there." 

rendered  under  a  statute  of  the  state         '  King  v.  Benchers  of  Grays  Ipn, 

providing  that    "there   may  be   a  Doug.  353. 

competent  number  of  persons,   of         *  Ex  pmie  Northington,  37  Ala. 

an  honest  disposition  and  learned  496. 
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lY.     State  aitd  Fedeeal  Couets. 

§  335.  Mandamus  not  granted  to  remove  cause  from  state  to  federal  court. 

336.  Reasons  in  support  of  the  rule. 

337.  Writ  not  granted  from  federal  to  state  courts  to  compel  removal. 
337  a.  Removal  of  causes  further  considered. 

338.  Distinction  between  removal  of  cause  and  accepting  surety  for 

removal. 

339.  Mandamus  in  aid  of  proceedings  in  federal  courts. 

S  225.  Our  peculiar  system  of  state  and  federal  courts, 
Avith  their  different  jurisdictions,  each  acting  independently 
of  the  other,  has  given  rise  to  questions  of  much  nicety  in 
cases  falling  within  the  jurisdiction  of  either  forum,  and  in 
some  instances  the  aid  of  mandamus  has  been  invoked  for 
their  determination.  The  most  frequent  cases  of  this  kind 
have  been  where  mandamus  was  sought  to  compel  the 
removal  of  a  cause  from  the  state  to  the  federal  courts,  under 
the  acts  of  congress  providing  for  such  removal  by  a  non- 
resident defendant  sued  in  the  state  courts.  While  the 
authorities  are  far  from  reconcilable  upon  this  subject,  the 
better  considered  doctrine,  supported  by  the  clear  weight  of 
authority,  undoubtedly  is,  that  when  the  question  of  removal 
is  properly  presented  to  the  state  court  and  passed  upon  by 
that  tribunal,  its  decision,  however  erroneous,  is  not  void  and 
can  not  be  reviewed  by  proceedings  in  mandamus  in  the 
liigher  state  court.  And  mandamus  will  not  lie  from  the 
superior  courts  of  the  different  states,  to  compel  the  subordi- 
nate courts  either  to  revise,  reverse,  or  rescind  their  action 

upon  such  applications,  or  to  compel  them  to  proceed 
*  171  in  any  manner  inconsistent  therewith,  when  the  case 

has  been  properly  presented  to  them  and  they  have 
either  granted  or  refused  the  application  for  removal.  ^    Any 


■Francisco  v.  Manhattan  Insur-  4  Nev.  445;  People  v.  Judges  of 
ance  Co.  36  Cal.  283 ;  Shelby  v.  Hoff-  New  York  Common  Pleas,  3  Denio, 
man,  7  Ohio  St. 450 ;  States.  Curler,      197;  People  «.  Judge  of  Jackson 
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attempt  to  control  or  reverse  by  mandamus  the  ruliugs  of  the 
inferior  courts  upon  such  applications,  may  justly  be  regarded 
as  a  ilagrant  violation  and  abuse  of  the  well-established 
functions  of  the  writ.i 

§  226.  Various  reasons  have  been  assigned  in  support  of 
the  rule  by  the  different  courts  in  which  it  has  been  recog- 
nized and  applied.  Thus,  the  writ  has  been  refused  in  such 
cases  on  the  ground  that,  if  any  coercive  action  should  be 
necessary  to  procure  the  removal,  it  should  naturally  come 
from  the  United  States  courts,  rather  than  from  the  state  tri- 
bunals. ^  So  it  has  been  refused  on  the  ground  that, 
if  granted  in  such  cases,  it  would  necessarily  lead  to  *  172 
a  conflict  of  jurisdiction  between  the  state  and  federal 


Circxiit  Coiirt,  21  Mich.  577.  But 
see,  contra,  Brown  ■».  Crippin,  4Hen. 
&  M.  173;  State  v.  Judge  of  Thir- 
teenth District.  33  La.  An.  29.  And 
see  Orosco  v.  Gagliardo,  22  Cal.  83. 
In  Kennedy  i>.  Woolfolk,  1  Overt. 
453,  the  court  were  divided  as  to 
whether  the  duty  of  the  state  court 
to  oi'der  the  removal  of  a  cause  to 
the  federal  court  upon  proper  ap- 
plication was  a  ministerial  or  a  ju- 
dicial duty.  And  in  Camphell  v. 
Wallen's  Lessee,  Mart.  &  Yerg. 
366,  it  was  held  that  where  the  state 
court  had  refused  to  allow  the  re- 
moval, its  decision  might  he  re- 
versed on  appeal  to  the  supreme 
court  of  the  state,  which  court 
might  order  the  cause  to  he  sent  to 
the  federal  court. 

iFraacisco  i).  Manhattan  Insur- 
ance Co.  36  Cal.  283. 

2  People  «.  Judge  of  Jackson  Cir- 
cuit Court,  31  Mich.  577.  Camp- 
bell, 0.  J.,  denying  the  jurisdic- 
tion in  such  cases,  says :  "  We  are 
also  unable  to  discover  any  pro- 
priety in  resorting  to  the  writ  of 
mandamus  of  this  court  to  correct 


the  action  of  a  circuit  court  in  a 
case,  under  the  act  of  congress.  If 
any  coercive  action  should  he 
deemed  necessary  to  transfer  pro- 
ceedings into  the  courts  of  the 
United  States,  it  should  naturally 
come  from  United  States  authority ; 
and  if  the  result  can  not  be  reached 
without  the  intervention  of  some 
writ,  we  find  it  difficult  to  believe 
that  the  remedy  can  be  dependent 
on  the  discretion  of  a  state  court. 
In  all  cases  where  writs  are  ex- 
pressly mentioned  for  purposes  of 
removing  cases  into  United  States 
courts,  they  issue  returnable  there. 
There  is  no  writ  of  certiorari  or 
mandamus  known  to  the  common 
law,  issuing  from  one  jurisdiction 
to  courts  within  it  for  the  removal 
of  causes  into  another  jurisdiction. 
Certiorari  is  the  proper  writ  for 
removing  records  from  one  court 
into  another  for  trial,  and  is  the 
writ  express!}'  authorized  to  be 
issued  by  United  States  courts,  for 
removing  thither  certain  cases  from 
state  courts  under  Ihe  act  of  lb33. 
4  U.  S.  Stat.  633.     But  whether  cer- 
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courts.  1  So,  too,  it  has  been  withheld  for  the  reason  that 
mandamus  is  not  a  proper  remedy  to  review  the  action  or  to 
correct  the  errors  of  inferior  courts  upon  questions  which 
they  have  judicially  determined,  and  that  if  the  court  has 
erroneously  refused  to  allow  the  removal  of  the  cause  to  the 
federal  courts,  and  has  entertained  jurisdiction  and  proceeded 
to  trial  and  judgment,  the  proper  remedy  is  by  writ  of  error 
or  appeal,  to  review  the  rulings  and  judgment  of  the  court 
below.* 

§  227.  As  regards  the  power  of  the  circuit  courts  of  the 
United  States  over  the  state  courts  of  general  jurisdiction,  to 
compel  them  to  allow  the  removal  of  a  cause  into  the  federal 
courts,  while  the  existence  of  such  a  power  has  been  asserted 
as  necessary  for  the  exercise  of  the  jurisdiction  of  the  United 
States  courts,^  yet  the  doctrine  may  now  be  regarded  as  too 


tiorari  or  mandamtis  would  be  ap- 
propriate for  this  purpose,  it  is  cer- 
tainly more  seemly  that  tbey  should 
not  depend  on  the  discretion  of  any 
tribunal  not  holding  its  commission 
from  the  authority  creating  the 
right  of  removal.  The  United  States 
supreme  court  has  never,  that  we 
can  find,  decided  expressly,  upon  a 
case  arising  under  the  statute  in 
question,  that  the  circuit  couj'ts  of 
the  United  States  may  issue  the 
proper  writ,  if  any  is  required,  but 
the  principle  has  been  asserted  dis- 
tinctly that  a  summary  remedy  ex- 
ists, and,  if  so,  there  can  be  no 
special  difficulty  in  ascertaining  it. 
Gordon  v.  Longest,  16  Pet.  R  97. 
And  we  think  the  view  taken  by 
the  supreme  court  of  New  York 
in  the  case  of  Tiie  People  v.  The 
Judges  of  the  N.  Y.  Common  Pleas 
(3  Denio,  197),  refusing  a  mandam- 
us, is  in  accordance  with  good 
sense.  We  should  feel  disposed  to 
go  as  far  as  possible  to  prevent  a 


failure  of  any  right,  but  we  do  not 
perceive  any  such  necessity  in  these 
cases."  Still  stronger  ground  is 
taken  in  The  People  v.  Judges  of 
New  York  Common  Pleas,  2  Denio, 
197,  where  it  is  assei'ted  as  the  un- 
doubted prerogative  of  the  courts 
of  the  United  States  to  issue  the 
writ  of  mandamus  in  all  cases 
necessary  for  the  exercise  of  their 
jurisdiction,  and  hence  in  the  class 
of  cases  under  consideration.  But 
the  authority  of  this  case,  upon  this 
point,  is  entirely  overborne  by 
Hough  1).  AVestern  Transportation 
Co.  lBissell,425. 

'Francisco  v.  Manhattan  Insur- 
surance  Co.  36  Cal.  383. 

2  Shelby  v.  Hoffman,  7  Ohio  St. 
450;  State  v.  Curler,  4  Nev.  445. 

'Spraggins  'o.  County  Court  of 
Humphries,  Cooke,  160;  People  v. 
Judges  of  New  York  Common 
Pleas,  3  Denio,  197.  And  see  Peo- 
ple 1).  Judge  of  Jackson  Circuit 
Court,  31  Mich.  577. 
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well  established  to  admit  of  question,  that  such  power 
does  not  exist.  And  while  it  is  believed  to  be  within  *  173 
the  power  of  congress  to  confer  upon  the  circuit  courts 
of  the  United  States  jurisdiction  to  compel  by  mandamus  the 
removal  of  causes  from  the  state  into  the  federal  courts,  jet 
such  power  is  not  possessed  by  the  circuit  courts,  either 
under  the  judiciary  act  of  1789,  or  under  the  act  of  1860,* 
providing  for  the  removal  of  cases  from  the  state  to  tlie  fed- 
eral courts.  They  will  not,  therefore,  attempt  by  mandamus 
to  review  the  decision  of  a  state  court  upon  an  application 
of  this  nature,  or  compel  it  to  remove  a  cause  to  the  federal 
tribunal.^  The  appropriate  remedy  in  sncli  case  is  by  appeal 
to  the  supreme  court  of  the  state,  and  thence  by  writ  of 
error  to  the  Supreme  Court  of  the  United  States.* 


'  14  TJ.  8.  Statutes  at  Largfi,  308. 

^Hougli  V.  Western  Transporta- 
tion Company,  1  Bissell,  435;  In  re 
Cromie,  3  Bissell,  160;  Ladd  v. 
Tudor,  3  W.  &  M.  326.  But  see, 
contra,  Spraggins  n.  County  Court 
of  Humphries,  Cooke,  lEO. 

3  Hough  1).  The  Western  Trans- 
portation Co.  1  Bissell,  425.  This 
-was  an  application  by  the  defend- 
ant, a  foreign  corporation,  sued  in 
the  state  courts,  to  the  circuit  court 
of  the  United  States,  for  a  man- 
damus to  compel  the  state  court  to 
remove  the  cases  to  flie  federal  tri- 
bunal. The  right  of  the  circuit 
court  to  interfere  in  such  case  was 
denied  by  Drummond,  J.,  in  an  ex- 
haustive opinion  which  may  be  re- 
garded as  having  fet  at  rest  the 
previously  unsettled  authorities 
upon  the  subject.  He  says:  "The 
question  is,  whether,  under  the  cir- 
cumstances of  the  case,  the  man- 
damus will  lie.  I  think  it  will  not. 
Of  course,  in  expressing  this  opin- 
ion, it  is  not  necessary  for  the  court 
to    determine    whether    the    state 


court  decided  properly  in  refusing 
the  application  made  by  defendant. 
"  *  It  is  a  little  singular  that 
throughout  our  judicial  history 
there  has  been,  so  far  as  we  have 
been  able  to  ascertain,  but  one  ap- 
plication made  to  the  circuit  court 
of  the  United  States  for  this  writ, 
where  a  state  court  has  refused  to 
comply  with  the  12th  section  of  the 
judiciary  act.  That  case  was  the 
case  in  Tennessee,  and  is  referred 
to  in  the  case  of  The  People  v.  The 
Judges  of  the  New  York  Common 
Pleas,  reported  in  3  DenJo,  197. 
This  case  grew  out  of  the  case  of 
Kanouse  ».  Martin,  15  How.  198, 
which  was  commenced  in  a  state 
court  of  New  York,  and  where 
the  application  was  made  to  the 
state  court  to  remove  the  cause  to 
the  circuit  court  of  the  United 
States.  After  the  application  was 
made  the  plaintiff  amended  his  de- 
claration so  as  to  make  the  amount 
in  controversy  less  than  five  hun- 
dred dollars,  and  thereupon  the 
application  was  refused.    TJhe  case 
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§  227  a.  Mandamus  has  been,  allowed  as  a  corrective  of 
matters  growing  out  of  an  improper  removal  of  a  cause  from 
a  state  to  a  federal  court,  and  not  falling  within  the  judicial 
discretion  of  the  court  to  which  the  writ  was  directed.  Thus, 
when  a  criminal  action  was  improperly  removed  from  a  state 
to  a  federal  court,  mandamus  was  granted  by  the  Supreme 
Court  of  the   United  States,    upon  the    application   of    the 


■went  to  the  highest  court  of  the 
state,  and  thence  to  the  Supreme 
Court  of  the  United  States.  Tlie 
Supreme  Court  of  the  United  States 
reversed  the  case  on  the  ground  that 
the  application  should  have  heen 
granted,  and  that  whenever  it  was 
made  the  statute  interposed,  and  de- 
clared that  if  it  was  within  the 
meaning  of  the  12th  section  of  the 
judiciary  act,  it  was  not  competent 
for  the  state  court  to  take  any  other 
step  in  the  case,  and  that  it  did,  after 
the  application  was  made,  by  allow- 
ing this  amendment,  and  that  was 
an  erroneous  act.  Judgment  was 
therefore  reversed,  and  it  was  held 
that  it  was  the  duty  of  the  court  to 
look  into  the  whole  record  and  to 
determine  whether  the  case  was 
within  the  provision  of  the  12th 
section  of  the  judiciary  act.  That 
was  a  case,  as  I  understand  it,  in 
which  the  counsel  for  defendant, 
instead  of  applying  to  the  circuit 
court  of  the  United  States  for  a  man- 
damus, applied  to  the  supreme  court 
of  the  state  for  a  mandamus.  The 
opinion  of  the  court  was  given  by 
Beonson,  C.  J.,  denying  the  appli- 
cation, on  the  ground  that  the  14th 
section  of  the  judiciary  act  gave  the 
circuit  court  of  the  United  Slates 
power  to  issue  the  writ  of  man- 
damus, and  therefore  the  applica- 
tion should  be  made  to  that  court 
and  uot  to  the  supreme  court.     In 


this  opinion  they  refer  to  the  only 
case  to  which  the  notice  of  this 
court  has  been  directed,  which  is 
the  case  of  Spraggins  v.  County 
Court  of  Humphries,  Cooke,  160. 
The  judge  says:  '  I  am  not  aware 
that  any  of  the  federal  courts  have 
questioned  their  power  to  act  in  the 
same  manner.  If  they  have  power, 
there  is  no  reason  why  this  court 
should  interfere.'  He  says,  also, '  I 
am  aware  that  the  coui't  of  appeals 
in  Virginia  awarded  a  mandamus  to 
an  inferior  court  in  that  state  to 
compel  the  removal  of  a  cause  into 
the  circuit  court  of  theUnited  States. 
Brown  v.  Crippin,  4  Hen.  &  Munf. 
173.'  '  But,'  he  says,  '  until  it  shall 
be  settled  that  the  federal  courts 
want  the  power  to  issue  all  such 
writs  as  may  be  necessary  for  the 
exercise  of  the  jurisdiction  con- 
ferred vipon  them  by  the  constitution 
rnd  laws,  this  court  can  not  act 
without  the  appearance  of  making 
an  officious  tender  of  its  services.' 
It  was  for  this  reason  that  the  mo- 
tion for  a  mandamus  was  I'efused. 
I  admit  that  the  case  proceeds  upon 
the  ground  that  the  proper  source 
to  apply  to  for  a  writ  of  mandamus 
was  the  circuit  court  of  the  United 
States,  and  not  to  the  state  court. 
The  question  then  is  whether  that  is 
a  proper  source.  I  think  that  the 
view  of  the  judge  was  incorrect. 
*    *    *    It  w'ill  be  seen,  from  what 
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state,  to  tlie  United  States  district  judge,  to  cause  the  re-de- 
livery to  the  state  authorities  of  prisoners  who  had  been  im- 
properly delivered  to  the  United  States  marshal  under  the 
petition  for  removal,  i  Where,  howevei-,  a  circuit  court  of 
the  United  States  has  denied  a  motion  to  remand  a  cause 
which  has  been  removed  from  a  state  court,  mandamus  will 
not  lie  from  the  Supreme  Court  of  the  United  States  to  the 
circuit  court  to  grant  the  motion  to  remand.* 

§  228.     A  distinction  has  been  recognized  between 
the  action   of  a  state  court  in  refusing  to  order  the  *  174 
removal  of  a  cause  to  the  federal  court,  and  in  refusing 
to  accept  surety  tendered  for  such  removal.     And  while,  as 
we  have  just  seen,  mandamus  will  not  lie  to  the  state  court 
from  its  appellate  tribunal  in  the  former  case,  the  writ  may 
be  granted  in  the  latter.     Thus,  under  the  act  of  congress  of 
Marcli  3,  1863,  providing  for  the  removal  to  the  federal  courts 
of  suits  begun  in  the  state  courts,  for  acts  done  under 
the   authority  of  the  president  of  the  United   States  *  175 
during  the  rebellion,  the  act  of  accepting  surety  for 
the  removal  is  not  regarded  as  an  act  of  judicial  discretion, 
and  if  the  court  refuses  to  accept  of  surety,  and  refuses  to 
relinquish  jurisdiction  of  the  case,  mandamus  will  lie.^ 

§  229.  Mandamus  lies  from  the  Supreme  Court  of  the 
United  States  to  the  court  of  claims,  to  compel  the  latter 
to  hear  and  determine  a  motion  for  a  new  trial.-*       And 


has  been  said,  that  there  is  a  remedy  give  this  summary  remedy  by  writ 

for  the  party;    he   is  not  without  of  mandamus,  if  it  was  competent 

redress;  he  can  take  bis  exception ;  for  them  to  do  it,  and  until   they 

the  supreme  court  of  the  state  can  have  done  that,  either  by  express 

give  him  redress  if  the  lower  court  language  or  by  necessary  implica. 

has  decided  wroug,  and  if  that  court  tion,  I  do  not  think  that  this  cour', 

will  not,  the  Supreme  Court  of  the  ought  to  exercise  a  doubtful  power." 

United  States  may.    It  is  true  this  '  Virginia  «.  Kives,  100  U.  S.  313. 

is  a  circuitous  way  to  have  any  sup-  *  Bxparte  Hoard,  105  U.  8.  578. 

posed  wrong'remedied,  but  still  I  ^  State  d.  Court  of  Common  Pleas, 

think  it  is  the  only  way  in  which  15  Ohio  St.  377. 

it  can  be  done.  The  congress  of  the  *  Ux  parte  United  States,  16  Wal. 

United  States  have  not  seen  fit  to  699. 
13 
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the  writ  will  lie  from  the  Supreme  Court  to  a  district 
court  of  the  United  States,  to  compel  it  to  execute  its 
decree,  notwithstanding  a  state  legislature  has  attempted 
to  annul  such  decree  on  the  ground  that  the  federal  court 
had  not  jurisdiction,  since  the  states  will  not  be  allowed  to 
determine  the  jurisdiction  of  the  United  States  courts,  i  So 
the  state  courts  may,  and  sometimes  will,  interfere  by  man- 
damus in  aid  of  a  decree  of  the  federal  courts.  Thus,  where 
the  United  States  district  court,  sitting  in  bankruptcy, 
decrees  a  sale  of  mortgaged  premises  and  a  cancellation 
of  the  mortgages,  but  the  recorder  of  mortgages  refuses  to 
release  them  in  compliance  with  such  order,  mandamus  will 
lie  from  the  state  court  to  compel  obedience  to  the  mandate 
of  the  district  court.  ^  And  where  it  is  the  plain  and  impera- 
tive duty  of  a  county  treasurer,  under  the  laws  of  the  state,  to 
pay  a  judgment  against  the  county  out  of  funds  in  his  hands 
which  have  been  collected  for  that  purpose,  the  fact  that  the 
judgment  was  rendered  in  the  federal  courts  will  not  prevent 

the  state  courts  from  interfering  by  mandamus  to 
*  176  enforce  payment.  *     So  the  M'rit  will  lie  from  the  state 

courts  to  compel  the  authorities  of  a  town  to  levy  a 
tax  for  the  payment  of  a  judgment  recovered  against  the  town 
in  the  United  States  courts.* 

'  United     States    v.    Peters,    5  "  Brown  v.  Crego,  33  Iowa,  498. 

Crancli,  115.  *  State  v.  Supervisors  of  Beloit,  30 

2  Conrad  v.  Prieur,  5  Rob.  La.  49 ;  Wis.  79 ;  State  v.  City  of  Madison, 

Benjamin  v.  Prieur,  8  Rob.  La.  193 ;  15  Wis.  80. 
Diggs  V.  Prieur,  11  Kob.  La.  54 
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V.     MiNiSTEEiAL  Functions  of  Codets. 

§  230.  Mandamus  lies  for  ministerial  duties. 

231.  "When  granted  to  compel  approval  of  bonds. 

232.  When  court  may  be  compelled  to  audit  or  pay  claims. 

233.  Erection  of  public  buildings. 

234.  Illustrations  of  the  general  rule. 

235.  "Writ  granted  to  compel  entering  of  judgment. 

236.  Judgment  on  report  of  referee ;  effect  of  appeal. 

237.  Bridges ;  highways ;  railroads. 

238.  "When  granted  to  clerks  of  court. 

§  230.     It  has  already  been  shown  that  as  to  all 
matters  of  a  judicial  nature  and  resting  within  the  *  177 
limits  of  judicial  discretion,  mandamus  is  not  an  appro- 
priate remedy,  and  that  the  courts  uniformly  refuse  to  inter 
fere   by   this   species  of  relief,  either  to  control   or 
regulate  in  any  manner  the  discretion  of  inferior  courts  *  178 
as  to  matters  properly  presented  to  them  in  a  judicial 
capacity.    But  it  not  unfrequently  happens  that  duties  devolve 
upon  courts  or  judges,  either  by  operation  of  law,  or  by  posi- 
tive statute,  which  partake  more  of  a  ministerial  than  of  a 
judicial  nature,  and  when  the  duty  is  so  plain  and  imperative 
that  no  element  of  discretion  can  enter  into  its  performance. 
And  while  the  courts  uniformly  refuse  to  interfere  with  the 
discretion  of  inferior  tribunals  in  the  performance  of  their 
duties,  yet  as  to  acts  to  be  performed  by  a  court  or  judge 
in  a  merely  ministerial  capacity,  or  as  to  duties  which  are 
obligatory  upon  them  by  express  statute,  and  as  to  which  there 
can  be  no  dispute,  and  no  element  of  discretion,  mandamus  is 
an  appropriate  remedy,  and  will  be  granted  to  compel  the 
performance  of  the  act  or  duty.  * 

'  State  -0.  Burgoyne,  7  Ohio  St.  County  Court  of  Texas  Co.  44  Mo. 

153 ;  State  e.  Lafayette  Co.  Court,  230 ;  Beck  «.  Jackson,  43  Mo.  117 ; 

41  Mo.  231 ;   S.  0.  lb.  545 ;  State  v.  County  of  Boone  «.  Todd,  8  Mo. 

Howard  Co.  Court,  lb.  247 ;  States.  140,  (2nd  edition  103) ;  Madison  Co. 
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S  231.  The  decisions  are  not  wholly  reconcilable  as  to 
whether  the  rule  under  discussion  is  applicable  to  cases  of 
official  bonds,  which  are  by  law  required  to  be  approved  by  a 
particular  court  or  judge.  Upon  the  one  hand,  it  is  held  that 
where  public  officers  are  required  by  law  to  give  a  bond  with 
satisfactory  surety  to  the  state,  before  entering  upon  the  per- 
formance of  their  duties,  and  a  particular  court  is  designated, 
whose  duty  it  is  made  to  approve  the  bond,  this  approval  is 
not  the  exercise  of  such  a  judicial  function  as  to  preclude  con- 
trol by  mandamus.  The  approval  or  rejection  of  the  bond  in 
such  case,  although  coui^led  with  some  degree  of  discretion, 
is  held  to  be  essentially  a  ministerial  act,  and  hence  subject 
to  control  by  mandamus. ^  So  where  it  is  made  the  duty  of 
a  court  to  approve  the  bond  of  its  own  clerk,  it  is  held  that 
inandamus  will  lie,  the  proceeding  being  regarded  as  one  to 
compel  the  court  to  perform  its  plain  duty.  And  in  such 
case  the  commission  issued  by  the  governor  of  the  state  to 
the  relator  is  treated  as  frima  facie  evidence  of  his  title  to 
the  office. 2  Upon  the  other  hand,  it  is  held,  and  such  doubt- 
less is  the  better  doctrine,  that  the  duty  of  approving  the 
official  bonds  of  public  officers,  when  imposed  by  law  upon 
inferior  courts,  is  a  duty  of  a  judicial  nature,  requiring  the 
exercise  of  judgment  and  discretion,  and  hence  not  subject  to 
be  enforced  by  mandamus.*     And  in  all  such  cases,  it  would 

Court  V.  Alexander,  1  Miss.  523 ;  awha  Co.  lb.  499.    See  also  Life  & 

Cuthbert  ■».  Lewis,  6  Ala.  363 ;  Chi-  Fire  Ins.  Co.  ■».  Wilson's  Heirs,  8 

cago,  B.  &  Q.  E.  Co.  v.  Wilson,  17  Pet.  291 ;  Illinois  Central  E.  Co.  ». 

111.  138;  Commonwealth  ®.  Court  of  Eucker,  14  111.  353. 

Sessions,  3  Pick.  414 ;  Manor  ».  Mc-  '  State  i).  Lafayette  Co.  Court,  41 

Call,  5  Geo.  523 ;  Dawson  ».  Thurs-  Mo.  331 ;   S.   C.  lb.  545 ;   State  ». 

ton,  2  Hen.  &  M.  133;   Manns  ».  County  Court  of  Texas  Co.  44  Mo. 

Givens,  7    Leigh,    689;    State    «.  330 ;  Beck  «.  Jackson,  43  Mo.  117. 

Judges  of  Salem  Pleas,  4  Halst.  ^  Beck  «.  Jackson,  43  Mo.  117. 

346;    Eandolph    e.   Stalnaker,    18  ^  Ex   parte  Harris,  53  Ala.  87, 

Grat.  533 ;  Commonwealth  «.  Bunn,  overruling  Exparte  Candee,  48  Ala. 

71  Pa.  St.  405  -,  Commonwealth  v.  386 ;  State  v.  Ely,  43  Ala.  568 ;  Ex 

Justices  of  Fairfax  Co.  2  Va.  Cas.  9 ;  parte  Thompson,  53  Ala.  98. 
Commonwealth  v.  Ji\stices  of  Kan- 
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seem  to  be  the  more  correct  practice,  not  to  command 
the  inferior  court  peremptorily  in  the  first  instance  to 
approve  the  bond  tendered,  but  the  alternative  writ  should 
be  so  framed  as  to  command  the  court  to  proceed  and  act 
upon  the  application,  and  to  hear  the  evidence  offered  as  to 
the  sufficiency  of  the  sureties,  and  to  approve  them  if  suffi- 
cient.! Nor  will  mandamus  lie  to  compel  a  court  to  accept 
an  official  bond  after  the  day  fixed  by  law  for  giving  such 
bond.*  And  when  the  court  has  passed  upon  and  adjudi- 
cated the  question  of  the  sufficiency  of  a  bond,  its  action 
will  not  be  controlled  or  reviewed  by  mandamus.  ^ 

§  232.     In  some  of  the  states  the  auditing  and  pay- 

*  179  ment  of  claims  for  public  services  rendered  to  a  county 

are  made  the  duty  of  the  inferior  courts,  such  as  county 
courts,  and  in  such  cases  the  general  rule  applies,  and  the 
duty  may  be  enforced  by  mandamus.*  Thus,  where  a  county 
court  is  required  by  law  to  settle  and  adjust  all  claims  against 
the  county  for  services  rendered,  the  writ  will  be  granted  to 
compel  such  court  to  proceed  and  audit  a  claim  for  services 
duly  performed. 5  And  such  courts  may  be  required  by 
mandamus  to  proceed  to  adjudicate  upon  claims  against  the 

county,  which  they  have  improperly  refused  to  pass 

*  180  upon  or  allow.     But  where  the  amount  of  the  claim 

is  a  matter  whose  determination  rests  in  the  judicial 
discretion  of  the  court,  it  will  not  be  directed  to  allow  the 
claim  at  a  specific  sum,  but  only  to  proceed  and  audit  the 
claim,  leaving  the  court  un trammeled  as  to  the  amount  which 
shall  be  allowed. «  Where  it  is  made  the  duty  of  a  court 
to  issue  its  warrant  upon  the  county  treasurer,  for  the  pay- 
ment of  a  claim  against  the  county  which  has  been  properly 

'  State  ®.  Howard  Co.  Court,  4.1  And  see  Cuthbert  •».  Lewis,  6  Ala. 

Mo,  347.  362. 

2  Lowe  1}.  Phelps,  14  Bush,  642.  *  Madison  Co.  Court  v.  Alexander, 

'  See  §  164  ante,  and  cases  cited.  1  Miss.  523. 

*  Madison  Co.  Courts.  Alexander,  ^Bx  parte  Taylor,    5    Ark.    49; 

1  Miss.   523;    County  of  Boone  v.  Brem    «.    Arkansas   Co.   Court,    9 

Todd,  3  Mo.  140,  (3nd  edition,  108).  Ark.  240. 
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allowed,  mandamus  will  lie  for  a  refusal  to  perform  this  duty.^ 
And  the  same  rule  applies  where  the  duty  of  directing  tlie 
payment  of  a  claim  against  a  county  is  incumbent  upon  an 
inferior  tribunal  of  a  quasi-judicial  nature,  and  if  the  validity 
of  the  claim  has  been  established  by  the  proper  authority,  no 
element  of  discretion  remains  to  be  exercised  in  drawing  the 
order  for  payment,  and  the  duty  may  be  enforced  by  man- 
damus. 2 

§  233.  The  erection  of  public  buildings  sometimes  affords 
occasion  for  the  exercise  of  the  jurisdiction,  and  where  it  is 
made  by  statute  the  imperative  duty  of  an  inferior  local  court 
to  provide  a  suitable  house  of  correction  for  the  county,  the 
duty  not  being  of  a  judicial  nature,  and  not  calling  for  the 
exercise  of  any  discretion,  its  performance  may  be  compelled 
by  mandamus. 8  So  where  commissioners  are  appointed  by 
act  of  legislature  to  provide  for  the  erection  of  county  build- 
ings, and  the  duty  of  levying  a  tax  for  defraying  the  ex- 
penses of  the  commissioners  is  made  incumbent  "upon  a  local 
court,  mandamus  will  lie  to  enforce  its  performance,  it  being 
a  fixed  and  specific  duty,  not  resting  in  the  discretion  of  the 
court.* 

§  234.  Where  it  is  made  incumbent  upon  the  justices  of 
a  county  court  to  receive  proof  of  certain  deeds  and  to  admit 
them  to  record,  their  duties  in  this  regard  are  treated  as  purely 
ministerial  and  their  performance  may  be  coerced  by 
*  181  mandamus.  5  And  where  it  is  the  duty  of  a  county 
court  to  admit  to  yecord  the  report  of  the  county  sur- 
veyor in  relation  to  lands  sold  by  the  sheriff  for  unpaid 
taxes,  and  the  court  is  without  authority  to  inquire  into  the 
regularity  or  validity  of  the  sheriff's  sale,  mandamus  will  be 
granted  to  compel  the  admission  of  the  report  for  record.  * 

1  County  of  Boone  «.  Todd,  3  Mo.  "Dawson  v.  Thurston,  2  Hen.  & 
140,  (2nd  edition,  103).                           M.  132 ;   Manns  v.  Givens,  7  Leigh, 

2  Cutlihert  v.  Lewis,  6  Ala.  362.  689. 

5  Commonwealth  v.  Court  of  Ses-         *  Randolph  v.  Stalnaker,  18  Grat. 
siona,  3  Pick.  414.  538, 

*  Manor  v.  McCall,  5  Geo.  533. 
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§  235.  The  writ  has  sometimes  been  granted  to  compel  tlie 
entering  of  judgments  when  nothing  remained  but  the  mere 
ministerial  duty  of  making  the  proper  entry,  i  And  when  an 
inferior  court,  acting  in  a  judicial  capacity,  has  found  all  the 
facts  necessary  to  a  judgment  or  decree,  so  that  the  judgment 
will  be  a  mere  conclusion  of  law  upon  the  facts  found,  the 
entering  up  of  the  proper  judgment  is  regarded  as  only  a  m,in- 
isterial  act,  to  enforce  which  mandamus  is  the  appropriate 
remedy.^  So  when  the  verdict  of  a  jury  has  been  rendered 
in  a  cause,  in  due  form,  and  it  is  responsive  to  the  issues 
presented  and  is  supported  by  evidence,  mandamus  may  be 
allowed  to  compel  the  court  to  enter  judgment  upon  the  ver- 
dict, the  duty  of  entering  judgment  in  such  case  being 
regarded  as  an  absolute  duty  on  the  part  of  the  court, 
unaccompanied  with  any  element  of  judicial  discretion. ^ 
And  where  an  inferior  court  is  by  law  deprived  of  the  power 
of  setting  aside  verdicts  and  granting  new  trials,  and  it  is 
the  plain  duty  of  such  court  to  enter  judgment  upon  a  verdict 
rendered,  as  to  which  it  has  no  discretionary  powers,  if  it  has, 
nevertheless,  set  aside  a  verdict  and  granted  a  new  trial,  man- 
damus will  lie  to  compel  the  court  to  give  judgment  upon 
the  vei-dict*  Again,  where  a  judgment,  under  the  rules  of 
the  court  and  the  laws  of  the  state,  can  not  be  enforced  until 
attested  by  the  signature  of  the  judge,  and  is  not  a  final  judg- 
ment on  which  error  will  lie  until  witnessed  by  such  signa- 
ture, mandamus  will  lie  to  compel  the  signing  of  the  judg- 
ment, it  being  regarded,  not  as  a  judicial,  but  merely 
a  ministerial  act.  And  the  writ  may  issue,  in  such  a  *  182 
case,  to  the  successor  of  the  judge  before  whom  the 
judgment  was  obtained,  since  the  court  remains  unchanged, 
notwithstanding  the  change  of  incumbents.  ^      So  when,  after 

'  See  Williams  «.  Saunders,  5  Cold.  '  Williams  «.  Sannders,  5  Cold.  60. 

60 ;   Smith  e.  Moore,  38  Conn.  105 ;  '  Lloyd  «.  Brinck,  35  Tex.  1. 

Brooke  v.  Ewers,  Stra.  113 ;  State  v.  *  Cortleyou  v.  Ten  Eyck,  2  Zab.  45. 

Judge  of  Fourth  District  Court,  38  "Life   &  Fire   Insurance   Co.  v. 

La.  An.  451.  Wilson's  Heirs,  8  Pet.  291, 
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verdict,  the  parties  to  a  cause  have  agreed  upon  a  statement 
of  the  facts,  and  there  remains  only  the  mechanical  act  on  the 
part  of  the  judge  of  certifying  the  case  as  stipulated,  in 
order  to  complete  the  record,  he  may  be  required  by  man- 
damus to  perform  this  aet.i 

§  236.  Upon  similar  principles  the  writ  has  been  allowed 
to  compel  a  court  to  enter  up  judgment  upon  the  report  of 
a  referee. 2  But  it  will  not  be  granted  for  this  purpose  when 
the  court  must  still  exercise  its  discretion  in  granting  or 
withholding  the  relief  prayed.*  And  it  is  a  sufficient  return 
to  the  alternative  writ  directing  the  entry  of  judgment,  that 
the  cause  has  been  removed  by  appeal  beyond  the  jurisdic- 
tion of  the  court  to  which  the  writ  is  directed,  since  the 
appeal  deprives  such  court  of  all  power  to  act  in  the  cause.* 

§  237.  Where  a  county  court  is  entrusted  by  statute  with 
the  power  of  determining  upon  the  necessity  of  building 
bridges  in  the  county,  its  functions  in  this  respect  are  purely 
ministerial  and  it  may  be  compelled  by  mandamus  to  build  a 
bridge.  5  So  where  it  is  the  duty  of  the  court,  upon  proper 
application,  to  appoint  certain  surveyors  of  highways,  such 
appointment  may  be  enforced  by  mandamus.^  And  where 
the  judge  of  an  inferior  court  is  required  by  statute  to  appoint 
commissioners  to  condemn  lands  for  railway  purposes,  the 
writ  will  lie  to  compel  such  judge  to  make  the  appointment, 
the  duty  being  regarded  as  merely  ministerial.' 

§  238.  While  there  are  cases  where  the  writ  has  been 
granted  to  compel  the  clerk  of  a  court,  regarding  him  as  a  min- 
isterial officer,  to  issue  an  execution,  ^  yet  the  writ  will  not 
lie  for  this  purpose  when  it  is  not  shown  that  an  application 

'  State  V.  Cox,  26  Minn.  314.  wealth  v.  Justices  of  Kanawha  Co. 

2RussellD.  Elliott,  3  Cal.  345.        *  lb.  499. 

,  '  Ludlum  V.  The  Fourth  District  "  State  «.  Judges  of  Salem  Pleas, 

Court,  9.  Cal.  7.  4  Halst.  346. 

*  Commissioners  of  La    Grange  '  Chicago,  B.  &  Q.  K.  Co.  v.  Wil- 

Co.  1).  Cutler,  7  Ind.  6.  son,  17  III.  138.    And  see   Illinois 

5  Commonwealth  v.  Justices  of  Central  R.  Co.  v.  Ruoker,  14  111.  353. 

Fairfax  Co.  3  Va.  Cas.  9;  Common-  *See  Chapter  II,  Subdivision  V. 
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had  first  been  made  to  the  court  in  which  the  judgment  or 
decree  was  obtained,  and  that  it  had  been  rejected  by 
that  court.  1  Nor  will  mandamus  go  to  the  clerk  of  a  *  183 
court  to  compel  the  issuing  of  an  execution  upon  a 
judgment  rendered  against  a  county,  since  a  county,  being  a 
municipal  corporation,  created  by  law  for  public  and  political 
purposes,  is  a  part  of  the  government  of  the  state  and  par- 
takes of  the  sovereignty  of  the  state,  and  is  not,  therefore, 
subject  to  execution.  2  So  if  the  judgment  is  so  ambiguous 
and  uncertain  as  to  be  open  to  different  constructions,  ren- 
dering the  right  to  the  execntion  doubtful,  it  will  not  be  re- 
quired by  mandamus,  s  Nor  will  the  writ  go  to  the  clerk 
of  a  court,  directing  the  performance  of  duties  of  a  quasi- 
judicial  nature,  such  as  the  aj^proval  of  official  bonds  of 
county  officers,  the  duty  being  one  which  requires  the  exer- 
cise of  judgment  and  discretion,  and  not  a  mere  ministerial 
act.*  So  if  a  plain  and  adequate  remedy  exists  by  action  at 
law  against  the  clerk,  i;pon  his  official  bond,  mandamus  will 
not  lie.  5 

1  Compton  V.  Airial,  9  La.  An.  496.  '  Hall  v.  Stewart,  33  Kan.  396. 

2  Gooch  V.  Gregory,  65  N.  C.  143.  *  Swan  v.  Gray,  44  Miss.  893.  Otli- 
And  see  Lutterloli  d.  Commission-  erwise,  however,  where  the  clerk  is 
ers  of  Cumberland  Co.  65  N.  C.  403.  vested  with  no  discretion  as  to  the 
The  appropriate  remedy,  in  such  approval  of  the  bond,  and  his  duty 
case,  is  held  to  be  by  mandamus  is  imperative.  Gulick  ii.  New,  14 
against  the  countj'  authorities  to  Ind.  OS;  Peoples.  Fletcher,  2  Scam. 
levy  a  tax  in  payment  of  the  judg-  483. 

menL  »  Goodwin  v.  Glazier,  10  Cal.  333. 
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YI.     Justices  of  the  Peace. 

§  239.  Mandamus  granted  to  set  justices  in  motion. 

240.  Granted  for  ministerial  duties. 

241.  And  to  compel  entering  of  judgment. 

242.  And  issuing  oxecution. 

243.  When  granted  to  allow  appeal. 

243  a.  Not  granted  for  correction  of  errors. 

244.  Report  of  referees. 

245.  Granted  to  perfect  record ;  and  to  deliver  copy. 

§  239.  The  principles  upon  which  the  courts  interfere  by 
mandamus  with  justices  of  the  peace,  are  not  essentially 
different  from  those  regulating  the  interference  with  courts 
of   record,  which    have    been    considered    in    the    previous 

subdivisions  of  this  chapter.  We  have  there  seen  that 
*  184  the  writ  will  lie  to  set  courts  in  motion,  where  they 

have  refused  to  act,  and  to  compel  them  to  exercise  their 
rightful  jurisdiction^  The  same  rule  applies  to  justices  of 
the  peace,  and  they  may  be  compelled  by  mandamus  to  hear 
and  determine  matters  properly  within  their  jurisdiction  and 
properly  brought  before  them.i  Thus,  the  writ  will  issue  to 
justices  of  the  peace  to  compel  them  to  enforce  a  particular 
statute,  whose  enforcement  is  made  their  duty  by  law.^  But 
it  is  to  be  observed,  while  the  writ  is  freely  granted  to  com- 
pel justices  to  perform  their  duties,  that  it  will  not  lie  where 
it  is  apparent  that  the  performance  of  the  act  required  would 
render  the  justices  liable  to  an  action.® 

^  240.  As  regards  the  performance  of  duties  of  a  minis- 
terial nature,  incumbent  upon  justices  of  the  peace,  no  reason 
is  perceived  why  they  should  be  placed  upon  any  other  footing 

1  Rex  v.  Tod,  Stra.  530 ;  King  v.  '  King  «.  Dayrell,  1  Barn.  & 
Mountague,  1  Barn.  K.  B.  72.  Cress.  485 ;  King  «.  Greame,  2  Ad. 

2  King  V.  Mountague,  ]  Barn.  K.  &  E.  015.  And  see  King  v.  Mire- 
B.  73.  house,  2  Ad.  &  E,  033. 
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than  those  of  ministerial  officers  in  general.  And  where  it 
is  made  by  statute  the  duty  of  certain  magistrates  to  admin- 
ister an  oath  of  insolvency  to  a  debtor  seeking  his  discharge 
under  the  insolvent  laws  of  the  state,  no  discretion  being 
reserved  to  the  justices,  and  their  duty  being  purely  minis- 
terial, mandamus  will  lie  to  compel  them  to  administer 
the  oath.  IS^or  will  the  relief  be  withheld  in  such  case,  even 
though  the  magistrates  show  by  their  return  that  they  were 
of  opinion  that  the  debtor  had  concealed  certain  property 
which  it  was  his  duty  to  disclose,  i  And  the  writ  will  go  to 
require  a  justice  to  hold  his  office  in  the  precinct  for  which 
he  is  elected,  it  being  his  duty  so  to  do.* 

§  241.  While,  as  to  the  hearing  and  determining  of  judi- 
cial matters  properly  presented  to  them  and  within  their 
jurisdiction,  justices  of  the  peace  are  regarded  strictly  as 
judicial  officers,  yet  as  to  the  entering  of  judgments  their 
duties  and  functions  are  considered  as  merely  ministerial,  cor- 
responding in  this  respect  with  the  duty  of  the  clerk  of  a  court 
of  record  in  entering  the  judgment  of  the  court.  Hence  the 
act  of  entering  the  judgment,  not  being  a  judicial  act, 
may  be  enforced  by  mandamus,  and  the  return  of  the  *  185 
justice  to  the  alternative  writ,  that  he  has  made  a  true 
record  of  the  judgment,  is  not  conclusive  or  final.  ^  So, 
where  a  justice  has  exceeded  his  jurisdiction  and  powers  by 
setting  aside  a  verdict  and  grtmting  anew  trial,  the  writ  will 
be  granted  to  compel  him  to  enter  judgment  in  the  cause  in 
conformity  with  the  verdict  rendered.*  And  the  writ  lies 
to  compel  a  justice  to  enter  a  judgment  of  discontinuance  in 
a  cause,  which  he  has  refused  on  the  ground  of  non-payment 
of  fees,  where  he  is  not  legally  entitled  to  the  fees.^  But 
it  does  not  lie  to  compel  a  justice  to  alter  the  entry  of  a 

'  Harrison  v.  Bmmerson,  2  Leigh,  ^  Smith  v.  Moore,  38  Conn.  105. 

764.  *  Forman  v.  Murphy,  Pen.  1034. 

2  State  V.  Shropshire,  4  Neb.  411.  '  Anderson  v.  Pennie,  33  Cal.  265. 
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record  upon  his  docket/    or  to  enter    judgment    upon  a 
verdict  wliich  is  null  and  void.^ 

8  242.  The  rlglit  of  the  plaintiff  to  an  execution  upon 
his  judgment  before  a  justice  of  the  peace,  is  such  a  right  as 
may  be  enforced  by  mandamus  in  a  proper  case.^  Thus, 
where  after  judgment  rendered  the  justice  has  made  a  condi- 
tional order,  allowing  the  defendant  to  come  in  and  defend 
upon  payment  of  costs,  and  defendant  has  failed  to  comply 
with  the  condition,  plaintiff's  right  to  an  execution  becomes 
absolute  and  may  be  enforced  by  mandamus  to  the  justice.* 
And  where  a  defendant  has  appealed  from  a  judgment,  in  a 
case  in  which  no  appeal  properly  lies,  the  entire  proceedings 
under  the  appeal  are  coram  non  judice,  and  mandamus  may 
be  granted  to  require  the  justice  to  issue  an  execution. ^  But 
the  writ  will  not  go  to  compel  the  issuing  of  an  execution 
when  the  question  involved  can  be  determined  in  an  appeal 
then  pending  from  the  judgment,  the  relief  being  denied  in 
such  case  because  of  the  adequacy  of  the  remedy  by  appeal.* 

§  243.  The  right  of  appeal  from  a  justice's  or  magistrate's 
court  may,  in  a  proper  case,  be  enforced  by  mandamus.  And 
where  a  party  convicted  in  a  magistrate's  court  is  entitled 
absolutely  to  an  appeal  from  such  decision  to  a  higher  court, 
but  this  right  is  denied  and  the  appeal  refused,  he  may  pro- 
cure redress  by  mandamus.''  And  when  an  appeal  has  been 
properly  taken,  mandamus  will  go  to  compel  the  justice  to 
certify  the  appeal  in  due  form  to  the  higher  court.  8  So 
when  it  is  the  plain  duty  of  a  justice  to  approve  an  appeal 
bond,  which  is  tendered  on  an  appeal  from  his  judgment,  he 
may  be  required  by  mandamus  to  approve  such  bond.^  But 
in  conformity  with  the  well-established  rule  that  mandamus 

'  Garnett  v.  Slacy,  17  Mo.  601.  See  also  Kirk  ®.  Cole,  3  McArthur, 

2  Moore  v.  The  State,  73  Ind.  358.  71. 

'  Laird  o.  Abrahams,  3  Green,  22 ;  'People  e.  Huntoon,  71  111.536. 

Teiliiine  v.  Barcalow,  6  Halst.  38.  '  Ex  parte  Morris,  11  Grat.  292. 

*  Terhune  «.  Barcalow,  6  Halst.         *  Town  of  Orange  ii.  Bill,  39  Vt. 

38.  442. 

'  Laird  «.  Abrahams,  3  Green,  23.  «  Cox  v.  Rich,  34  Kan.  20. 
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does  not  lie  where  another  specific  and  adequate  remedy  exists, 
it  will  not  be  granted  to  compel  a  justice  to  allo\»  an  appeal, 
where  another  and  sufKcient  remedy  is  provided  by  statute  to 
enforce  the  right  of  appeal,  i 

§  243  a.  The  general  rule  denying  relief  by  mandamus  to 
correct  the  errors  of  inferior  courts  in  matters  properly 
within  their  jurisdiction  applies  with  equal  force  to  proceed- 
ings before  a  justice  of  the  peace,  and  the  writ  will  not  go  to 
correct  the  erroneous  action  of  a  justice  in  a  matter  which 
has  been  judicially  determined  by  him.  2  And  when  jurisdic- 
tion over  the  matter  in  question  is  vested  in  a  board  of 
magistrates,  and  they  have  acted  in  the  premises  and  reached 
a  decision,  their  action  can  not  be  corrected  by  mandamus.* 

§  244.  "Where  a  justice  of  the  peace,  acting  within 
the  scope  of  his  authority,  has  rejected  a  report  of  *  186 
referees,  though  he  may  have  decided  upon  insufficient 
reasons,  his  judgment  is  to  be  considered  as  a  subsisting 
judgment  until  reversed  by  due  process  of  law,  and  manda- 
mus will  not  lie  to  compel  him  to  accept  the  report,  there 
having  been  no  such  refusal  or  delay  in  giving  judgment  as 
would  warrant  the  writ.* 

§  245.  Mandamus  has  been  held  to  be  the  appropriate 
remedy  to  compel  a  justice  of  the  peace  to  perfect  his 
record.  So  it  has  been  granted  to  compel  such  officer  to  deliver 
a  copy  of  a  recognizance  to  a  person  entitled  thereto.^ 

1  State  v.  McA-uliflFe,  48  Mo.  113.      S  Q.  B.  D.  516. 

2  State  ■!).  Miller,  1  Lea,  596.  *  Petition  of  Farwell,  2  N.  H.  122. 
«  Queen  ».  Justices  of  Middlesex,         •  Ballou  v.  Smith,  29  N.  H.  530. 
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VII.     Illtjsteations  of  the  Jueisdictioit. 

§  2d8.  Mandamus  to  compel  the  granting  of  appeals. 

247.  Not  granted  to  compel  dismissal  of  appeal. 

248.  Appeal  from  order  of  sale  of  partnership  effects. 

249.  Mandamus  to  receive  verdicts  and  enter  judgments. 

250.  Lies  to  compel  court  to  proceed  with  trial  of  cause. 

251.  The  general  rule  and  illustrations  thereof. 

252.  Want  of  jurisdiction  in  subordinate  court. 

253.  Rule  as  to  courts  of  only  appellate  jurisdiction. 

254.  Mandamus  not  granted  where  other  remedy  exists. 

255.  Granted  to  procure  compliance  with  order  of  superior  court. 

256.  Granted  to  compel  hearing  of  motion. 

257.  General  conclusion;  decision  not  interfered  with. 

258.  Use  of  the  writ  as  between  federal  courts. 

259.  When  refused  to  officer  of  subordinate  court. 

260.  Effect  of  other  litigation ;  granting  of  administration ;  probate  of 

will.- 

261.  Correction  of  errors  in  decree. 

262.  Election  for  removal  of  county  seat. 

263.  Insufficient  security  upon  appeal. 

264.  Mandamus  to  compel  holding  court  at  proper  time  and  place. 

265.  Granted  to  compel  examination  in  bankruptcy. 

266.  When  granted  in  aid  of  habeas  corpus. 

267.  Damages  for  property  taken  in  construction  of  highway. 

268.  Not  granted  where  authority  of  special  court  has  expired. 

269.  Laches  of  party  aggrieved  a  bar  to  relief. 

270.  Consent  of  parties  not  sufficient  foundation  for  writ. 

271.  Dismissal  of  cause  in  pursuance  of  military  order. 

272.  Dismissal  for  want  of  security  for  costs ;    answer  to  interrogatories  j 

substitution  of  attorney. 
373.  Parties  in  interest  should  be  notified. 

274.  Degree  of  interest  required. 

275.  To  whom  the  writ  should  be  addressed. 

§  246.  The  power  of  courts  of  original  jurisdic- 
*  187  tion  over  the  granting  or  refusing  of  appeals  has 
given  rise  to  frequent  applications  for  the  extrordi- 
nary  aid  of  appellate  courts  by  mandamus.  And  it  may  be 
laid  down  as  a  general  rule,  that  in  cases  where  a  party  to  a 
litigation  in  an  inferior  court  is  entitled  to  an  appeal  from 
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an  order  or  judgment  of  that  court,  his  right  to  such  appeal 
may  be  enforced  by  mandamus.*  And  where  the  right  of 
appeal  is  given,  not  only  from  final  judgments,  but  from  all 
interlocutory  judgments  which  may  cause  irreparable  injury, 
the  writ  will  issue  to  compel  a  subordinate  court  to  grant  an 
appeal  from  an  order  dissolving  an  injunction,  the  court 
having  refused  to  allow  the  appeal  on  the  ground  of  insuffi- 
ciency of  the  security  offered.  ^  So  the  writ  will  go  to 
compel  a  court  to  entertain  an  application  for  the  approval 
of  an  appeal  bond,  and,  if  the  bond  shall  be  found  sufficient, 
to  grant  a  supersedeas  in  the  cause.  ^  But  to  warrant  the 
interference  in  this  class  of  cases  it  must  appear  that  the 
person  seeking  the  relief  is  clearly  entitled  to  an  appeal,  and 
when  this  does  not  appear  the  writ  will  be  refused.*  And 
mandamus  will  not  lie  to  compel  a  court  to  settle  a  statement 
for  the  purposes  of  an  appeal  from  a  judgment  which  is  only 
interlocutory  and  from  which  no  a2)]^)eal  lies.  ^ 

§  247.     While  the  writ,  as  we  have   thus    seen,  is 
sometimes  granted  to  compel  the  allowance  of  an  ap-  *  188 
peal,  it  will  not  lie   to  compel    subordinate  courts   to 
reinstate  appeals  which  they  have  dismissed.    Such  dismissal, 
whether  made  in   accordance  with  a  rule  of  practice  of  the 
inferior  court  not  unlawful  in  itself,   or  done  in  the  exercise 

1  See  State  i).  Judge  of  Sixth  Dis-  123 ;  Malain  «.  Judge  of  Third  Dis- 
trict Court,  33  La.  An.  119 ;  Same  v.  trict,  39  La.  An.  793 ;  State  «.  Judge 
Same,  33  La.  An.  130 ;  State  v.  Judge  of  Third  District  Court,  31  La.  An. 
of  Fourth  District  Court,  23  La.  An.  800 ;  "Ware  v.  McDonald,  63  Ala.  81 ; 
90;  State  «.  Judge  of  Fifth  District  State  v.  Lazarus,  34  La.  An.  1117; 
Court,  33  La.  An.  713;  States.  Judge  State  «.  Mayor   of   Baton   Rouge, 
of  Second  District   Court,  34  La.  34  La.  An.  1197.    But  see,   contra, 
An.  596 ;  State  v.  Judge  of  Eighth  State  i).  Judge  of  Superior  District 
District  Court,  34  La.  An.  599 ;  Hx  Court,  27  La.  An.  673 ;  Brown  v. 
parte  Martin,  5  Ark.  371 ;  Beehe  «.  Parish  Judge,  29  La.  An.  809. 
Lockert,    6    Ark.    422;    Hx  parte  2  State  v.  Judge  of  Fourth  Dis. 
Jordan,  94    U.   S.  348;    JEJx  parte  trict  Court,  31  La.  An.  736. 
Railroad  Company,  95  U.  S.  331 ;  ^  State  v.  Lewis,  71  Mo.  170. 
Greathouse  v.  Jameson,  3  Col.  397;  *.Ex  parte  Cutting,  94  U.  S.  14. 
McCreary  «.  Rogers,  35  Ark.  298 ;  »  Lake  v.  King,  16  Nev.  215. 
State  ».  Parish  Judge,  26  La.  An. 
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of  a  judicial  discretion,  is  held  equally  beyond  control  by 
mandamus,  and  the  party  aggrieved  will  be  left  to  his  writ 
of  error.  1  And  it  is  a  sufficient  objection  to  interposing  by 
mandamus  in  such  a  case,  that  the  court  in  dismissing  the  ap- 
peal has  acted  according  to  the  dictates  of  its  own  judgment, 
since,  while  the  writ  is  freely  granted  to  compel  courts  to 
act,  it  will  not  lie  to  compel  the  performance  of  any  particu- 
lar act,  nor  to  control  in  any  degree  the  exercise  of  judicial 
discretion.  2  JSTor  will  a  subordinate  court  be  compelled  by 
the  writ  to  dismiss  an  appeal  on  the  ground  that  it  has  been 
improperly  entertained,  since  if  such  court  irregularly  sus- 
tains an  appeal  and  proceeds  to  hear  and  determine  the  mat- 
ter in  controversy,  redress  may  be  obtained  by  certiorari.  ^ 

S  248.  Where  an  inferior  court,  pending  litigation  for  the 
dissolution  of  a  partnersliip,  has  a  right  to  order  a  sale  of  the 
partnership  effects,  and  has  accordingly  granted  an  order  of 
sale,  and  has  refused  an  appeal  from  such  order,  it  will  not  be 
required  by  mandamus  to  allow  the  appeal.* 

§  24:9.  The  writ  will  go  to  compel  a  court  to  receive  the 
verdict  of  a  jury.  Thus,  where  the  jury  found  for  defend- 
ants, but  also  found  as  a  part  of  their  verdict  that  defendants 
should  pay  the  costs  of  suit,  which  was  plainly  beyond  their 
power,  so  much  of  the  verdict  as  related  to  costs  was  treated 
as  surplusage,  and  the  writ  was  granted  to  compel  the  court 
to  receive  the  verdict.  ^  And  when  a  verdict  is  found  by  a 
jui-y  in  due  form  and  it  is  the  duty  of  the  court  to  receive 
and  enter  it,  mandamus  will  lie.®  So  it  has  been  awarded 
to    require    an    inferior    court    to    proceed    to    judgment 

'  Sinniokson  B.  Corwine,  3  Dutch.  ■».  AVayne  Circuit  Judge,   37  Micli. 

311;  Wells  1).   Stackliouse,  3  Har.  304. 

(N.    J.)    355;     Commonwealth    e.  ^  Commonwealth  d.  Judges  of  the 

Judges  of  the  Common  Pleas,   3  Common  Pleas,  3  Binn.  373. 

Binn.  273.    But  see,   contra,  Freas  ^  Jones  v.  Allen,  1  Gi-een,  97. 

V.  Jones,  1  Har.  (N.  J.)  358 ;  Adams  *  State  «.  Judge  of  Third  District 

V.  Mathis,  3  Har.  (N.  J.)  310 ;   Ten  Court,  6  La.  An.  484. 

Eyck  e.  Parlee,  1-  Plar.  (N.  J.)  348.  ^  State  ii.  Knight,  46  Mo.  83. 

See,  contra,  Detroit  &  B.  P.  E.  Co.  •  Munkers  v.  "Watson,  9  Kau.  668. 
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upon  a  verdict.  1  And  where  a  verdict  is  found  for  *  189 
plaintiff,  but  judgment  is  arrested  because  of  in- 
sufficiency of  the  pleadings,  the  court  may  be  required  by 
mandamus  to  enter  up  jiidgment  against  the  plaintiff,  for  the 
purpose  of  enabling  him  to  bring  a  writ  of  error.  ^  Where, 
however,  the  verdict  has  been  set  aside  and  the  parties  have 
proceeded  to  a  new  trial  upon  the  merits,  and  plaintiff  is 
then  non-suited,  it  is  too  late  for  him  to  seek  relief  by  man- 
damus to  compel  the  court  to  proceed  to  judgment  upon  the 
former  verdict  in  his  favor.  In  such  case,  having  submitted 
to  a  new  trial,  he  is  regarded  as  having  waived  all  right  to 
the  interposition  of  the  higher  court.  ^  And  in  no  event 
should  the  writ  be  granted  peremptorily,  to  compel  the  court 
to  enter  judgment  upon  a  verdict,  withont  notice  to  the  de- 
fendants against  wliom  the  judgment  is  sought,  since  their 
rights  are  directly  affected  by  the  proceedings,  and  they 
should,  therefore,  be  allowed  an  opportunity  of  being  heard.'' 
§  250.  Mandamus  lies  to  compel  inferiijr  courts  to  proceed 
with  the  trial  of  causes  which  they  have  delayed  without  suf- 
ficient reason,  the  plaintiff  in  a  cause  having  an  absolute 
right  to  a  determination  of  his  action.'  And  the  writ  has 
been  issued  to  compel  a  subordinate  court  to  reinstate  a  case 
on  its  trial  docket  and  to  proceed  with  the  trial.*  And 
where  by  the  charter  of  a  railway  company  it  is  provided 
that  the  owner  of  any  land  taken  by  the  company,  who  may 
feel  aggrieved  with  the  assessment  of  damages,  shall  be  en- 
titled to  an  appeal  to  the  court  of  common  pleas  of  the 
county,  which  shall  review  the  proceedings  and  determine 
the  amount  of  the  damages  in  a  summary  way,  such  court 
may  be  required  by  mandaraiis  to  proceed  and  determine  the 

'Brooke   ■».    Ewers,    Stra.    113;  *  State «.  Mills,  27  Wis.  403. 

Lloyd  V.  Brinck,  35  Tex.  1.  ^  People  v.  De  La  Querra,  43  Cal. 

2  Pish  V.  Weatherwax,    2  Johns.  225. 

Cas.  215.  *  Sanders  v.  Nelson  Circuit  Court, 

^Weavel  ».  Lasher,  1  Johns.  Cas.  Hardin,  2nd  edition,  19. 
241. 
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appeal,  when  it  has  delayed  action  without  adequate  cause.* 
But,  while  it  is  conceded  that  the  writ  is  the  appro- 
*  190  priate  remedy  to  command  an  inferior  court  to  proceed 
with  the  trial  of  a  cause,  a  proper  case  being  shown, 
it  will  not  issue  without  an  affidavit,  since  it  is  not  to  be 
presumed  that  the  inferior  court  has  delayed  justice.* 
"Where,  however,  the  affidavit  shows  that  the  court  having 
jurisdiction  of  the  matter  refuses  to  act,  no  sufficient  reason 
being  shown  for  such  refusal,  mandamus  will  lie,  as  to 
compel  the  probate  of  a  will.* 

§  251.  Indeed,  the  rule  may  now  be  regarded  as  well 
established,  that  mandamus  lies  in  all  cases  to  compel  an 
inferior  court  to  proceed  to  the  trial  of  a  cause,  and  to  set  it 
in  motion,  wlien  it  has  unreasonably  delayed  the  proceedings, 
or  when  its  refusal  to  proceed  amounts  to  a  denial  of  justice.'* 
The  object  of  the  writ  in  this  class  of  cases  is  not  to  com- 
pel a  particular  decision,  but  merely  to  set  the  court  in 
motion,  and'  to  require  it  to  exercise  its  undoubted  jurisdic- 
tion, and  when  this  is  done  its  full  purpose  is  accomplished.' 
In  illustration  of  the  rule,  it  is  held,  where  a  court  has  re- 
fused to  proceed  on  the  ground  that  other  parties,  who  are 
unknown,  may  be  interested  in  the  subject-matter  and  should 
be  made  parties  to  the  suit,  that  mandamus  will  lie,  on  the 
ground  that  the  refusal  of  the  court  to  proceed  amounts  to  a 
delay  of  justice.  ^  So  the  writ  has  been  granted  to  compel  a 
court  to  proceed  with  a  cause,  when  it  has  improperly  granted 
an  order  staying  all  proceedings  and  such  order  is  not  appeal- 
able.''    So,  too,  where  the  court  has    allowed  a  continuance 

1  Budd  V.  New  Jersey  K.  E.  &  243.      See   also  People    v.   De  La 

Trans.  Co.  3  Green,  467.  Guerra,  43  Cal.  225. 

2Curser».  Smith,  1  Barn.  K.  B.  ^/n  re  Turner,  5  Ohio,  542. 

59.  ^  State  «.  Judge  of  Commercial 

'Justice  t.  Jones,   1  Barn.  K.  B.  Court,  4  Rob.  La.  227. 

280.  'Rhodes  «.  Craig,  21   Cal.  419; 

*  State  J}.  Judge  of  Commercial  Avery  v.  Superior    Court,  57  Cal. 

Court,  4  Rob.  La.  227 ;  In  re  Tur-  247 ;    Dunpby  v.  Belden,    57   Cal. 

ner,  5  Ohio,  543 ;  Rhodes  i>.  Craig,  427. 
21  Cal.  419;  Dixon  v.  Field,  10  Ark. 
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without  due  cause,  it  has  been  held  a  proper  case  for  a  man- 
damus to  compel  it  to  proceed,  i 

§  252.  JSTotwithstanding  the  writ  is  freely  granted  to  com- 
pel subordinate  courts  to  proceed  with  the  trial  of  causes, 
yet  the  superior  tribunal  will  withhold  its  interference  when 
the  court  below  has  refused  to  proceed  on  the  ground  of  a 
want  of  jurisdiction,  and  it  is  not  alleged  that  it  has 
refused  to  take  any  action  whatever.  Since  such  court,  *  191 
though  it  may  have  refused  to  proceed  to  trial  for 
want  of  jurisdiction,  might  not  refuse  to  dismiss  the  cause 
for  the  same  reason,  and  if  disniissed  the  relator  would  have 
his  legal  remedy  by  appeal  from  the  order  of  dismissal.  ^ 

§  253.  Where  the  court  of  last  resort  of  a  state  is  vested 
with  only  appellate  jurisdiction,  it  can  not  issue  the  writ  to 
compel  an  inferior  court  to  proceed  with  a  cause  pending 
therein,  since  this  would  be  the  exercise,  not  of  an  apjjellate, 
but  of  an  original  jurisdiction,  and  the  granting  of  the  writ 
in  such  cases  is  not  necessary  to  aid  in  the  discharge  of  the 
functions  of  the  court  as  a  purely  appellate  court. -^  Nor  will 
a  court  of  purely  appellate  powers,  authorized  to  issue  only 
such  writs  as  are  necessary  and  incident  to  the  exercise  of  its 
appellate  jurisdiction,  grant  a  mandamus  to  compel  any 
official  action  on  the  part  of  officers  of  a  subordinate  court, 
since  in  all  such  cases  the  application  should  be  made  to  the 
inferior  court  itself.*  It  may,  however,  in  aid  of  its  appel- 
late jurisdiction,  and  as  a  necessary  incident  to  its  exercise, 
i^sue  a  mandamus  commanding  the  inferior  court  to  sign  and 
seal  a  bill  of  exceptions,  in  order  that  the  record  of  the 
cause,  of  which  the  appellate  court  has  jurisdiction  by  appeal, 
may  be  completed,  the  purpose  of  the  writ  in  such  a  case 
being  merely  to  perfect  the  right  of  the  party  appealing.^ 

1  Dixon  0.  Feilcl,  10  Ai-k.  243.  <  Cowell  «.    Buckelew,    14    Cal. 

2  Slate  V.  Smith,  19  Wis.  531.  610. 

3 King    V.   Hampton,    3     Ilayw.  f' Slate  s.  Hall,  3  Cold.  253.     And 

(Tenn.)50;  State  o.  Bicklle,  30  lud.  see  State  v.   Elmore,  6  Cokl.   528; 

138.     And  see  Cowell  v.  Backelew,  Newman  v.  .Ju.stices  of  Scott  Co.  1 

14  Cal.  040.  Heiskell,  787. 
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§  254.  In  conformity  with  the  general  principle  that 
mandamus  does  not  lie  where  other  adequate  remedy  exists 
at  law  in  the  ordinary  course  of  proceedings,  the  writ  will 
not  be  granted  to  compel  the  judge  of  an  inferior  court  to 
pay  over  moneys  received  by  him  in  his  official  capacity  to 
the  parties  entitled  thereto,  the  remedy  by  action  against  the 
iudge  or  against  the  sureties  upon  his  official  bond  being 
deemed  adequate,  i  And  where  an  inferior  court  is  entrusted 
by  law  with  the  duty  of  levying  certain  taxes  for 
*  192  school  purposes,  and  it  has  passed  upon  the  matter 
and  levied  the  tax,  its  decision  can  not  be  corrected 
by  mandamus  because  of  insufficiency  in  the  amount  levied, 
the  proper  remedy  being  by  appeal.  ^ 

S  255.  An  inferior  court  or  judge  refusing  to  proceed 
according  to  the  mandate  of  a  superior  court,  may  be  required 
by  mandamus  to  proceed,  although  in  such  case  a  peremptory 
writ  will  not  issue  in  the  first  instance  upon  ex  parte  state- 
ments, but  only  a  rule  to  show  caxise.  In  such  case  it  affi^rds 
no  justification  to  the  inferior  court  that  it  acted  upon  the 
impression  that  the  judgment  of  the  higher  tribunal  was 
erroneous.*  And  the  fact  that  the  judge  of  thff  court  below 
had  been  of  counsel  to  one  of  the  parties  to  the  controversy, 
does  not,  of  itself,  disqualify  him  from  executing  the  man- 
date of  the  appellate  court,  and  constitutes  no  objection  to 
the  granting  of  a  mandamus.*  And  the  writ  will  lie  from 
aji  appellate  to  a  subordinate  court  to  compel  the  latter  to 
make  an  order  for  costs  in  conformity  with  a  decision  of  the 
appellate  tribunal  previously  rendered. ' 

§  256.  The  peremptory  writ  of  mandamus  will  issue  to 
compel  an  inferior  court  to  hear  and  determine  a  motion  pre- 
sented by  the  relator,  where  the  return  of  such  court  to  the 
alternative  writ  admits  the  filing  of  the  motion  as  alleged, 

>  State?).  Meiley,  33. Ohio  St. 534.  Johnson  v.  Glascock,  3  Ala.  519. 

2  County  Court  «.  Robinson,  37  *  State  ».  Collins,  5  Wis.  339. 

Ark.  116.  « Jared  «.  Hill,  1  Blackf.  155. 
^  ^Statt)  V.    Collins,    5  Wis.   339; 
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and  affords  no  excuse  or  reason  for  the  refusal  to  hear  and 
determine  the  matter.  ^ 

§  257.  The  obvious  conclusion  to  be  drawn  from  all  the 
cases  in  which  the  extraordinary  aid  of  a  mandamus  has  been 
extended,  to  compel  subordinate  courts  to  act  ujjon  matters 
within  their  jurisdiction  and  properly  presented  for  adjudica- 
tion, is  tliat  the  relief  will  be  granted  only  where  the  courts 
have  refused  to  act,  and  then  merely  for  the  purpose  of  setting 
them  in  motion,  and  not  to  control  or  in  any  manner  dictate 
what  their  action  shall  be.  It  is,  therefore,  a  sufficient  objec- 
tion to  the  interference  in  such  cases,  and  constitutes 
a  sufficient  return  to  the  alternative  writ,  that  the  *  193 
court  has  already  acted  upon  and  decided  the  partic- 
ular matter  in  controversy.  And  upon  such  return  the 
superior  court  will  not  investigate  the  propriety  or  correct- 
ness of  the  decision  of  the  court  below,  nor  inquire  whether 
its  action  was  erroneous.  *  And,  in  general,  it  may  be  said 
that  whatever  views  the  higher  court  may  entertain  as  to 
the  propriety  of  the  action  of  the  court  below  upon  judicial 
matters  properly  presented  to  that  tribunal,  it  will  not  inter- 
fere to  compel  the  performance  of  an  act  which  such  court, 
acting  in  a  judicial  capacity,  has  refused.  Thus,  where  the 
lower  court  has  refused  to  issue  a  warrant  for  the  arrest  of  a 
person  charged  with  the  commission  of  a  crime,  upon  the 
ground  that  the  evidence  presented  was  insufficient  to  author- 
ize the  arrest,  mandamus  will  not  lie  to  correct  such  decision, 
or  to  compel  the  issuing  of  the  warrant.* 

§  258.     The  writ  will  lie  from  the  Supreme  Court  of  the 

'  Austen  v.  Probate  &  Common  to  quash  a  bond  for  costs,  given  in 

Pleas  Court,  35  Mo.  198.  a  cause  instituted  tlierein,  on  the 

2  Queen  v.  Old  Hall,  10  Ad.  &  B.  ground  of  its  insufflciencyi  the  re- 

348.  lief  being  granted   on  the  ground 

'  United  States   v.  Lawrence,  3  that  the  court,    by   its    refusal  to 

Ball.  42.    But  see,   contra,  Barnett  quash  the  bond,  had  deprived  the 

D.  Warren   Circuit  Court,   Hardin,  relator  of  a  right  for  which  the  law 

2nd  edition,  180,  where  an  inferior  furnished  him    no    other  remedy 

court  was  compelled  by  mandamus  than  mandamus. 
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United  States  to  a  district  court,  to  compel  it  to  reinstate  a 
case  which  it  has  dismissed  on  the  ground  that  the  pleadings 
contained  no  allegations  of  the  value  of  the  matter  in  dis- 
pute, and  that  it  did  not  therefore  appear  that  the  cause  was 
within  the  jurisdiction  of  the  court,  where  the  action  is  not 
for  the  recovery  of  a  money  demand,  but  for  the  recovery  of 
lands.  In  such  case  it  is  not  necessary  that  the  value  of  the 
thing  demanded  should  be  stated  in  the  pleadings,  but  it 
may  be  properly  proven  in  evidence,  and  the  district  court 
may  be  compelled  in  such  a  case  to  reinstate  the  cause  and 
to  hear  and  determine  it,  to  the  end  that  the  party  aggrieved 
may  have  the  final  judgment  of  the  Supreme  Court,  if  the 
value  of  the  land  in  controversy  should  be  sufficient  to  enti- 
tle him  to  a  hearing  in  that  court.  ^  But  since  the 
*  194  power  of  circuit  courts  of  the  United  States  to  issue 
the  writ,  extends  only  to  cases  where  it  is  necessary 
in  aid  of  their  jurisdiction,  they  will  not  interfere  to  compel  a 
district  court  to  vacate  a  rule  allowing  certain  amendments  to 
the  record  in  a  cause  there  pending,  such  a  use  of  the  writ 
not  being  in  aid  of  the  jurisdiction  of  the  circuit  court. ^ 

§  259.  A  state  co\irt  of  final  resort  will  not  interfere  by 
mandamus  to  compel  a  subordinate  court  to  direct  one  of  its 
own  officers  to  execute  a  decree,  the  enforcement  of  which  that 
coiirt  has  enjoined.  In  such  case,  the  officer  being  enjoined 
by  his  own  court  from  enforcing  the  decree, -can  not  be  com- 
pelled by  the  higher  tribunal  to  violate  the  injunction.  And 
an  additional  reason  for  refusing  the  relief  is  found  in  the 
principle  heretofore  considered,  that  a  writ  of  mandamus  con- 
fers no  authority,  and  only  issues  to  compel  a  party  to  per- 
form an  act  which  is  his  plain  duty  without  the  writ.'  Nor 
will  the  writ  go  to  direct  a  court  to  proceed  with  the  trial  of 
a  cause  which  has  been  enjoined.* 

§  260.     The  existence  of  other  litigation  in  another  forum, 

1  Ex  parte  Bradslreet,  7  Pet.  634.  "People  «.  Gilmer,  5  Gilm.  343. 

See  S.  C.  8  Pet.  588.  *  People    «.    Muskegon    Circuit 

^  Smith  V.  Jackson,  1  Paine,  453.        Judge,  40  Mich.  68. 
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aifecting  the  matter  wliicli  is  tlie  foundation  of  the  proceed- 
ings in  mandamus,  may  sometimes  operate  as  a  bar  to  relief 
by  this  extraordinary  writ.  And  it  has  been  refused  wlien 
sought  to  compel  the  granting  of  administration,  it  being 
shown  that  a  contest  was  already  pending  as  to  a  pretended 
will  of  the  deceased.!  But  subsequent  litigation  will  not  be 
allowed  to  affect  proceedings  for  mandamus  already  insti- 
tuted, and  where  the  writ  has  been  issued  to  compel  the 
probate  of  a  will,  it  will  not  be  superseded  by  the  fact  that 
litigation  concerning  the  will  was  instituted  after  the  issuing 
of  the  writ.* 

§  261.  Mandamus  will  not  go  to  compel  the  judge  of  a 
subordinate  court  to  strike  from  a  decree  certain  words  which 
he  has  inserted  therein,  after  the  decree  was  signed,  where 
the  effect  of  the  words  inserted  is  not  such  as  to  injure  the 
parties  in  any  way,  the  court  having  acted  in  good 
faith  and  merely  for  the  purpose  of  correcting  a  sup-  *  195 
posed  clerical  error,  since  in  such  case  the  relator 
shows  no  specific  legal  right  which  will  be  injured  by  the  act 
which  he  seeks  to  correct.* 

§  262.  Where  a  statute  providing  for  the  location  of  a 
county  seat,  makes  it  the  duty  of  the  county  judge  to  can- 
vass the  returns  of  the  election  upon  the  question  of  location, 
the  power  of  determining  whether  the  election  has  been  held 
and  the  returns  have  been  properly  made  in  the  different  pre- 
cincts, and  of  determining  the  sufficiency  of  the  returns  and 
their  genuineness,  is  regarded  as  of  a  judicial  nature,  and 
therefore  mandamus  will  not  go  to  compel  such  judge  to 
receive  returns  which  he  has  already  passed  upon  and  re- 
jected.* 

S  263.  "When  a  court  has  accepted  insufficient  security 
upon  an  appeal  from  its  decree,  mandamus  has  been  granted 
to  compel  it  to  proceed  with  the  execution  of  the  decree,  not- 

•  Steward  v.  Eddy,  7  Mod.  Rep.      Rep.  219. 
143.  °  State  v.  Lan-atiee,  3  Chand.  179. 

2  King  V.   Bettesworth,  7    Mod.  'Arberry  «.  Beavers,  6  Tex.  457. 
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withstanding  the  appeal  and  the  order  of  the  court  that  the 
appeal  bond  should  operate  as  a  supersedeas.  ^  And  where  a 
statute  gives  an  appiellant  from  a  judgment  of  a  justice'? 
court  the  right  to  substitute  a  new  appeal  bond  in  lien  of 
the  original  bond  returned  by  the  justice,  but  the  court  in 
which  the  appeal  is  pending  refuses  to  allow  the  substitu- 
tion of  the  new  bond,  it  may  be  compelled  so  to  do  by 
mandamus.  2 

§  264.  Mandamus  would  seem  to  be  the  appropriate  rem- 
edy to  compel  the  holding  of  a  term  of  court  at  the  time 
prescribed  by  law,  when  great  injury  is  likely  to  result  from 
the  refusal  of  the  court  to  hold  the  term,  and  in  such  case 
the  party  aggrieved  has  no  other  adequate  and  specific  rem- 
edy. ^  And  the  writ  will  go  to  compel  the  holding  of  a  court 
at  the  place  designated  by  law  for  that  purpose.* 

§  265.  Commissioners  in  bankruptcy,  whose  duties  par- 
take of  a  judicial  nature,  may  be  required  by  mandamus  to 
issue  their  warrant  for  tlie  further  examination  of  a  bankrupt 
who  has  been  committed  for  not  satisfactorily  answer- 
*  196  ing  at  a  previous  examination,  but  who  is  afterwards 
desirous  of  having  a  further  examination  for  the  pur- 
pose of  making  full  disclosure  of  his  affairs.  ^ 

§  266.  Where,  under  the  laws  of  a  state,  a  prisoner  in 
custody  before  indictment  found,  has  a  right  to  be  heard 
upon  habeas  corpus  touching  the  question  of  his  guilt,-  but 
the  court  refuses  to  hear  the  evidence  offered,  it  may  be  com- 
pelled by  mandamus  to  hear  and  consider  the  evidence.  But 
in  such  case  the  writ  in  no  manner  interferes  with  the  exer- 
cise of  the  discretion  or  judgment  of  the  court  to  which  it  is 
addressed,  and  the  power  of  the  superior  court  is  exhausted 
when  it  requires  the  court  below  to  hear  and  consider  the 
evidence,  without  compelling  it  to  render  any  particular  de- 

'  StafFord  v.  Union  Bank  of  Louis-  ^  jj;^  parte  Trapnall,  6  Aik.  9. 

iana,  17  How.  275.  « County  of  Calaveras  v.  Brock- 

2  Gai-rabrant  v.  McCloud,  3  Green,  way,  30  Cal.  325. 

463.  ' /rare  Bromley, 8  Dow.  &Ry.3ia 
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cision.i  And  the  writ  will  not  go  to  direct  an  inferior  court 
to  make  an  order  upon  a  sheriff  to  produce  a  prisoner  before 
the  court  in  response  to  a  writ  of  habeas  corpus,  the  making 
of  such  order  being  a  judicial  act  and  not  subject  to  control 
by  mandamus.* 

§  267.  Where  a  court  has  ordered  the  appropriation  of 
private  property  for  public  purposes,  as  the  land  of  a  private 
citizen  in  opening  a  public  highway,  and  the  damages  for  the 
property  taken  have  been  properly  assessed  by  a  jury,  the 
court  may  be  required  by  mandamus  to  order  the  amount  of 
damages  so  assessed  to  be  paid  in  accordance  with  law,  tliere 
being  no  other  specific  legal  remedy.  * 

§  268.  In  conformity  with  the  general  principle  denying 
relief  by  mandamus  where  the  writ,  if  granted,  would  prove 
inoperative,  it  will  be  refused  when  sought  against  a  court 
acting  under  a  special  commission  which  has  expired.* 

§  269.  Laches  of  the  party  aggrieved  in  seeking  to  avail 
himself  of  the  remedy  by  mandamus  may  operate  as  a  bar 
to  relief.  Thus,  when  a  party  had  permitted  a  period  of  five 
years  to  elapse  after  the  final  determination  of  a  cause,  before 
seeking  relief  by  mandamus,  it  was  deemed  inexpedient  to 
interpose.  5  And  it  has  been  held  that  even  a  year's  acquies- 
cence in  the  proceedings  complained  of  was  suflicient  to 
prevent  relief  by  mandamus.* 

^  270.  It  would  seem  that  even  the  consent  or 
express  stipulation  of  the  parties  to  a  cause  that  cer-  *  197 
tain  steps  may  be  taken  therein,  will  not  lay  the 
foundation  for  interference  by  mandamus  in  a  case  not  prop- 
erly falling  within  the  rules  governing  the  jurisdiction.  For 
example,  the  writ  will  not  issue  to  compel  a  court  to  dismiss 
a  cause  properly  pending  therein,  in  pursuance  of  a  written 

'  B%  parte  Mahone,  30  Ala.  49.  Terminer,  20  Wend.  108. 

2  Ex  parte  Shaudies,  06  Ala.  134.  '■  People  v.  Delaware    Common 

'Forsyth  «.  The  Justices,   Dud.  Pleas,  2  Wend.  255. 

(Geo.)  37.  'People  v.  Seneca  Common  Pleas, 

<  People  V.    Monroe    Oyer    and  2  Wend.  264. 


218  MANDAMUS.  [PAET  I. 

stipulation  between  the  parties  for  its  dismissal.  *  So  tlie 
writ  has  been  refused  where  it  was  sought  to  compel  a  court 
to  strike  a  cause  from  its  docket,  on  the  ground  that  it  had 
been  siibmitted  to  arbitration,  and  that  such  submission  oper- 
ated as  a  continuance. 2 

§  271.  Where  an  inferior  court  has  dismissed  a  caiise  in 
pursuance  of  a  peremptory  military  order  re(^uiring  its  imme- 
diate dismissal,  mandamus  will  not  lie  to  compel  the  court  to 
set  aside  its  order  of  dismissal.* 

§  272.  In  Alabama  the  denial  by  a  court  of  a  right  con- 
ferred by  statute  has  been  held  sufficient  to  warrant  relief  by 
mandamus.  And  where,  under  the  statutes  of  the  state,  a 
defendant  against  whom  a  suit  is  instituted  has  an  absolute 
right  to  the  dismissal  of  the  cause  if  security  for  costs  is  not 
given,  a  denial  of  this  right  and  a  refusal  to  dismiss  the 
action,  no  final  judgment  having  been  rendered,  will  warrant 
interference  by  mandamus,  there  being  no  other  specific 
remedy  adequate  to  enforce  the  right.*  But  where  the 
court  has  refused,  on  motion,  to  require  an  answer  to  certain 
interrogatories  in  aid  of  a  discovery  at  law,  it  will  not  be  com- 
pelled so  to  do  by  mandamus  where  the  testimony  sought  to 
be  elicited  by  the  interrogatories  is  irrelevant,  s  The  Avrit, 
however,  will  lie  to  compel  a  court  to  allow  the  substitution 
of  an  attorney  in  a  cause  pending,  there  being  no  other  ade- 
quate and  unembarrassed  remedy. « 

§  273.  It  being  a  principle  of  general  application  that 
persons  whose  rights  are  to  be  aifected  by  judicial  pro- 
ceedings, should  have  notice  of  such  proceedings  and  an 
opportunity  to  be  heard,  a  peremptory  mandamus  will 
*  198  not  be  granted  to  require  the  performance  by  a  coui't 
of  an  act  affecting  the  rights  of  litigants  therein,  with- 

^Ex  parte  Eowland,  26  Ala.  133.  ^  Ex  parte  Grantland,  29  Ala.  69. 

2  Ex  parte  Garlingtou,  26  Ala.  170.  And  qucere,  whether  the  writ  would 

'  Ex  parte  Williams,  43  Ala.  154.  lie  for  such  a  purpose  in  any  case. 
*  Ex  parte  Co\e,  -ZS  A]a.  50;    Ex         « People  ».  Norton,  16  Cal.  436. 
parte  Uobbins,  29  Ala.  71. 
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out  giving  them  notice.  And  where  the  writ  is  sought  to 
compel  a  court  to  render  judgment  on  a  verdict,  the  defend- 
ants against  whom  the  judgment  is  sought  should  be  notified 
of  the  application,  since  their  riglits  are  to  be  directly  affected 
by  the  judgment,  while  the  judge  to  whom  the  writ  is  ad- 
dressed is  only  a  nominal  party,  i 

§  274.  Where  the  writ  is  sought  for  the  purpose  of  com- 
pelling a  subordinate  court  to  grant  a  certain  rule  against 
one  of  its  own  officers,  the  relator,  at  whose  instance  the 
application  is  made,  must  show  that  he  has  some  interest 
in  the  matter  in  question,  and  failing  to  show  any  interest, 
he  will  not  be  allowed  to  disturb  by  mandamus  a  state  of 
affairs  in  which  the  parties  actually  in  interest  have  them- 
selves acquiesced.  2 

§  275.  The  writ  of  mandamus  to  a  subordinate  or  inferior 
court  should  be  directed  to  the  judge  or  judges  of  the  court, 
where  there  are  other  judges  who  are  authorized  to  partici- 
pate in  holding  the  terms  of  the  court,  since  in  case  of  diso- 
bedience to  the  writ,  the  authority  to  compel  obedience  is 
exercised  over  the  judges  personally  who  are  vested  with  the 
power  of  exercising  the  functions  of  the  court.*  In  ordinary 
cases,  however,  it  would  seem  to  be  correct  practice  to  address 
the  writ  either  to  the  court  as  such,  or  to  the  individual  judges 
composing  it.* 

1  State  V.  Mills,  37  Wis.  403.  201. 

^Expwrte  Fleming,  3  Wal.  759.  *  St.  Louis  County  Courts.  Sparks, 

» Hollister  v.  Judges,  8  Ohio  St.      10  Mo.  118. 


CHAPTEE  IV. 

OF  MANDAMUS  TO  PRIVATE  CORPORATIONS.       ' 

I.    Outlines  of  thb  Jurisdiction §  276 

II.    Amotion  from  Corporation 291 

III.  Corporate  Books  and  Records, 306 

IV.  Railways,  Canals  and  Pcblio  Improvements 315 
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§  276.  Th"e  jurisdiction  ancient  and  well  estaWislied. 

277.  The  general  doctrine  stated;  illustrations  thereof. 
277  a.  Further  illustrations  of  the  jurisdiction. 

278.  Discretion  of  corporate  officers  not  subject  to  mandami.is. 

279.  Refused  against  minority  where  majority  can  act ;  opening  of  sub- 

scription books. 

280.  English  rule  where  there  is  a  visitor  to  the  corporation ;  colleges. 

281.  Mandamus  granted  to  affix  college  seal ;  refused  for  proof-mark. 

282.  Granted  for  enforcement  of  religious  trust. 

283.  Other  remedy  a  bar ;  possession  of  pew ;  indebtedness  under  statute. 

284.  Demand  and  refusal. 

285.  Payment  of  interest  out  of  particular  fund ;  payment  of  judgment. 

286.  Not  granted  for  re-election  when  no  injury  shown. 
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288.  When  granted  for  admission  to  corporate  office. 

289.  Not  granted  to  compel  corporation  to  allow  subscription  to  stock. 

290.  When  granted  in  case  of  monopoly. 

§  276.  The  jurisdiction  by  mandamus  over  private  corpo- 
rations, is  of  ancient  origin  and  is  well  established.  It  is 
exercised,  both  in  England  and  America,  for  the  enforcement 
of  corporate  duties,  and  to  compel  the  proper  exercise  of  cor- 
porate functions,  in  cases  where  the  law  affords  no  other  ade- 
quate or  specific  remedy.     And  the  writ  of  mandamus  may 

(230) 
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now  be  regarded  as  the  most  efficient  means  by  wliidi 

the  common-law  courts  control  the  operations  of  civil  *  200 

corporations  aggregate,  both  to  compel  the  observance 

of  the  ordinances  of  their  constitution,  and  to  enforce  a  just 

recognition  of  the  rights  of  their  members  in  the  exercise  of 

the  corporate  franchise. 

^  277.  It  may  be  laid  down  as  a  general  rule  governing 
the  exercise  of  the  jurisdiction  in  question,  that  where  a  spe- 
cific duty  is  imposed  by  law  upon  a  private  corporation,  and 
no  other  adetpate  or  specific  remedy  is  provided  for  its 
enforcement,  the  writ  of  mandamus  will  be  granted.  ^  And 
the  effect  of  the  writ  in  such  cases  is  to  compel  the  corp)orate 
authorities  to  take  the  necessary  steps  for  performing  the  duty 
required  in  the  manner  provided  by  law,  since  the  mandate  of 
the  court  necessarily  implies  that  the  act  to  be  performed  shall 
be  done  in  a  legal  manner.  Thus,  the  duty. of  trustees  of  ai 
incorporated  company  to  make  provision  for  holding  a  meet 
ing  of  corporate  stockholders  to  elect  successors  to  the  trustees, 
is  a  duty  whose  performance  may  be  coerced  by  mandamus, 
and  the  writ  in  such  case  necessarily  implies  that  the  election 
shall  be  called  in  accordance  with  the  mode  provided  by  law.  ^ 
So  where  it  is  made  by  statute  the  imperative  duty  of  insur- 
ance companies,  organized  and  doing  business  within  a  state, 
to  submit  their  books  and  affairs  to  the  inspection  of  officers 
appointed  for  that  purpose  by  the  secretary  of  state,  and  the 
statute  requires  the  officers  or  agents  of  such  companies  to 
cause  their  books  to  be  opened  for  the  inspection  of  the  persons 
thus  appointed,  mandamus  will  lie  to  enforce  the  performance 
of  these  duties.'  And  where,  under  the  laws  of  a  state,  joint 
stock  companies  are  required  to  furnish  to  the  proper  officers 

'  People  x>.  Sl^te  Insurance  Co.  19  St.  335 ;  Price  v.  Riverside  L.  &  I. 

Mich.  392;  State!).  Board  of  Trus-  Co.  56  Cal.  481;    People  «.  Cum- 

tees,  4  Nev.  400 ;  Fireman's  Insur-  mings,  72  N.  Y.  433. 

ante  Co.  v.  Mayor  of  Baltimore,  23  ^  state  i;.  Board  of  Trustees,  4 

Md.  297 ;  State  «.  Wright,  10  Nev.  Nev.  400. 

167 ;  Mount  Moriah  Cemetery  As-  ^  People  ».  State  Insurance  Co. 

sociation  v.  Commonvf^ealth,  81  Pa.  19  Mich.  393. 
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lists  of  their  stockholders,  with  their  places  of  residence  and 
the  amount  of  stock  held  by  each,  for  purpdses  of  taxa- 
tion, a  refusal  to  perform  this  duty  is  sufficient  ground  for  a 
mandamus.  1 

8  277  a.  As  further  illustrating  the  nature  and  grounds  of 
the  relief  as  against  corporations  and  their  officers,  manda- 
mus is  held  to  be  the  appropriate  remedy,  in  behalf  of  a 
shareholder,  to  compel  the  trustees  or  officers  of  a  corpo- 
ration to  call  an  election  as  required  by  law,  there  being  no 
other  plain,  adequate  and  speedy  remedy  by  which  such 
trustees  may  be  compelled  to  perform  this  duty.  *  And  the 
owner  of  a  lot  in  a  cemetery  association  is  entitled  to  the  writ 
to  enforce  the  right  of  burial  of  a  member  of  his  family  in 
such  association,  which  has  been  refused  because  the  body  to 
be  interred  was  that  of  a  colored  person.  *  So  when  it  is  the 
duty  of  a  corporation  organized  to  furnish  water  for  irrigating 
purjjoses  to  supply  water  to  all  persons  desiring  it,  this  duty 
may  be  enforced  by  mandamus.* 

§  278.  An  important  condition  to  be  observed  in 
*  201  the  application  of  the  general  rule  under  consideration, 
is,  that  mandamus  does  not  lie  to  control  corporate 
officers  in  the  discharge  of  duties  concerning  which  they  are 
vested  with  discretionary  jjo^vers,  the  general  principle  apply- 
ing here  that  officers  in  whom  -the  law  vests  a  certain  discre- 
tion, can  not  be  controlled  by  mandamus  in  the  exercise  of 
that  discretion.  And  where  the  charter  of  an  incorporated 
company  vests  its  directors  with  discretionary  powers  as  to 
the  time  and  manner  of  collecting  unpaid  installments  of 
stock,  the  writ  will  not  be  granted  to  compel  them  to  pro- 
ceed with  the  collection  of  such  subscriptions. ^ 

§  279.   The  writ  is  only  granted  as  against  corporate  officers 

'  Fireman's  Insurance  Co.  v.  May-  235. 

orofBaltimore,  23  Md.  297.  *  Price  b.  Riverside  L.  &  I.  Co. 

2  State  0.  Wright,  10  Nev.  167;  56  Cal.  431. 

People  D.  Cummings,  72  N.  Y.  433.  "  gtate    s.    Canal    &    Claiborne 

8  Mount  Moriali  Cemetery  Asso-  Streets  R.  Co.  23  La.  An.  333. 
ciation  i>.  Commonwealth,  81  Pa.  St. 
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when  it  is  absolutely  necessary  to  compel  the  performance  of 
their  duty,  and  if  a  nmjority  of  such  officers  can  rightfully 
perform  the  duty  sought  and  are  willing  to  act,  the  courts  will 
not  interfere  as  against  a  single  dissenting  officer.  JFor  exam- 
ple, where  the  act  of  incorporation  of  a  bank  provides  for  the 
opening  of  books  to  receive  subscriptions  to  the  capital 
stock,  by  certain  commissioners  designated  by  the  act. for  that 
purpose,  and  a  majority  of  the  commissioners  are  authorized 
to  perform  this  duty,  mandamus  will  not  lie  to  a  single 
member,  all  the  others  being  willing  to  act.^ 

§  280.  In  England,  while  the  jurisdiction  by  mandamus 
is  freely  exorcised  over  corporations  aggregate,  both  of  a  pub- 
lic and  private  nature,  since  the  statute  of  Anne;^  yet  when 
there  is  a  visitor  to  the  corporation,  fully  empowered  to  act 
upon  the  matter  which  is  the  subject  of  the  application,  the 
writ  will  be  refused. ^  Thus,  it  will  not  be  granted  to  the 
authorities  of  a  college,  to  execute  a  sentence  of  deprivation 
from  a  college  office,  when  there  is  a  visitor  to  the 
college  entrusted  with  full  jurisdiction  over  such  *  202 
questions.*  Nor  will  it  be  granted  to  compel  the 
expulsion  of  fellows  of  a  college  who  are  not  made  parties  to 
the  writ,  since  this  would  be  to  deprive  them  of  their  rights 
without  a  hearing,^  But  the  existence  of  visitatorial  powers 
will  not  warrant  the  supersedingof  the  writ,  if  already  granted, 
and  when  it  has  issued  to  compel  the  admission  of  one  who 
has  been  chosen  a  fellow  of  a  college,  it  will  not  be  super- 
seded by  au  affidavit  that  there  is  a  visitor  to  the  corporation 

1  In  re  White  River  Banlt ,  23  Vt.  265.  And  see  further,  upon  the 
478.  same  subject,  Dr.  Patricke's  case,  1 

2  9  Anne,  ch.  20,  see  Appendix,  A.  Keb.  289;  S.  C.  lb.  833.    But  see 

3  Walker's  case,  Ca.  temp.  H.  313 ;  King  ».  Patrick,  3  Keb.  05 ;  King  & 
Dr.  Widdrington's  case,  1  Lev.  part  Queen  v.  St.  John's  College,  4  Mod. 
I.  23 ;  S.  C.   sub  nom.  Dr.  Wither-  Rep.  241. 

ington's  case,  1  Keb.  2 ;  Appleford's         ^  Walker's  case,  Ca.  temp.  H.  213. 
case,  1  Mod.  Rep.  83;  Parkinson's  » King  v.  Dr.  Gower,  3  Salk.  330. 

case,  Carth.  93;  S.  C.  8  Mod.  Rep. 
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who  has  jurisdiction  of  the  matter,  the  proper  course  being 
to  present  this  fact  in  the  return,  i       * 

§  281.  Mandamus  is  the  appropriate  remedy  to  compel  a 
corporation  or  its  oiBcers  to  affix  the  corporate  seal  to  its  offi- 
cial action,  that  it  maj  be  properlj'- attested.  ^  Thus,  it  lies  to 
the  keepers  of  the  common  seal  of  a  university,  requiring 
them  to  affix  the  seal  to  the  diploma  or  instrument  appointing 
one  to  an  office  in  the  university,  to  which  he  has  been  duly 
elected,  s  So  it  lies  to  the  provost  of  a  college,  to  compel 
him  to  affix  the  college  seal  to  the  presentation  of  one  claim- 
ing to  have  been  nominated  to  a  living  in  the  college.*  So, 
too,  it  will  be  granted  to  compel  a  college  officer  to  affix  the 
corporate  seal  to  the  answer  of  the  college  to  a  bill  in 
chancery,  contrary  to  his  own  separate  and  individual  answer 
in  the  same  cause.  ^  But  it  will  not  lie  to  a  trading  corpora- 
tion, to  compel  it  to  give  one  of  its  members  a  "proof-mark," 
or  recommendatory  mark  which  he  claims  as  necessary  to 
enable  him  to  sell  his  wares. ' 

§  282.  The  writ  may  be  used  for  the  enforcement  of 
trusts  of  a  religious  nature,  and  to  compel  trustees  of  a 
religious  association  to  carry  out  the  original  object  of  their 
organization.       And  where  a  congregation  is  organized  and  a 

church  established  as  a  branch  of  a  particular  church 
*  203  or  denomination,  and  for  the  purpose  of  inculcating 

that  particular  faith,  the  trustees  of  the  association 
may  be  compelled  to  admit  a  minister  who  has  been  duly 
appointed  by  the  proper  authority.  '^  And  in  such  case,  it 
constitutes  no  objection  to  the  granting  of  the  writ  that  the 

'King  V.  'VVhalcy,  7  Mod.  Eep.  "Rex  d.  Vice  Chancellor  of  Cam- 
SOS,  bridge,  Burr.  1647. 

'Rex    *.  Windham,  Cowp.  377;  *  King  d.  Bland,  7  Mod.  Rep.  355. 

Rex  V.  Vice   Chancellor  of    Cam-  '  Rex  v.  Windham,  Cowp.  377. 

Dridge,   Burr.  1647;  King  v.  Uni-         «  Anon.  Ld.  Raym.  989. 
versity  of  Cambridge,  1  Black.  W.  'People  v.  Steele,  3  Barb.  397; 

547;  King  v.  Bland,  7  Mod.  Rep.  Feizel -i).  Trustees  of  First  German 

355;  Queen  v.  Kendall,  1  Ad.  &  E.  Society,  9  Kan.  593. 
N.  S.  366. 


CHAP.  IV.J    TO  PEIVATE  COEPOKATIONS.  225 

pastoral  office  is  already  filled,  or  that  a  remedy  might  be 
sought  in  ejectment,  since  mandamus  is  the  more  complete 
and  effectual  means  of  enforcing  the  observance  of  the 
original  trust,  i 

§  283.  But  the  existence  of  another  adequate  remedy  by 
an  ordinary  action  at  law,  is  a  sufficient  bar  to  the  exercise  of 
the  jurisdiction  by  mandamus  over  corporate  associations  or 
organized  bodies,  as  well  as  in  all  other  cases,  it  being  a 
fundamental  principle,  lying  at  the  very  foundation  of  the 
law  of  mandamus,  that  the  writ  is  never  granted  when  the 
law  supplies  another  adequate  and  specific  remedy.  There- 
fore mandamus  will  not  go  to  the  trustees  of  a  church,  in 
behalf  of  a  pew-holder,  to  compel  them  to  restore  the  relator 
to  the  possession  of  his  pew,  since  full  and  adequate  relief 
maybe  had  by  an  action  at  law  against  the  persons  disturbing 
him  in  his  possession. *  Nor  will  mandamus  go  to  compel 
a  corporation  to  make  payment  of  an  indebtedness  due  under 
a  statute,  when  adequate  redress  may  be  had  by  an  ordinary 
action.* 

§  284.  As  regards  the  question  of  demand  and  refusal, 
as  necessary  to  lay  the  foundation  for  proceedings  in  manda- 
mus, it  is  held  that  where  the  proceedings  are  instituted 
against  corporate  officers,  to  compel  the  performance  of  a 
corporate  duty  of  a  plain  and  unequivocal  nature,  and  con- 
cerning which  there  can  be  no  dispute,  no  previous  demand 
need  be  shown  to  sujDport  the  application.* 

§  285.  The  fulfillment  of  its  obligations  created  by 
statute,  such  as  the  payment  of  interest  out  of  a  particular 
fund,  may  be  enforced  against  a  corporation  by  mandamus. 
Thus,  where  under  an  act  of  legislature  it  is  made  the  duty 
of  the  officers  of  an  incorporated  company,  to  provide 
out  of  a  certain  fund  for  the  payment  of  interest  on  *  204 

•  People  V.  Steele,  a  Barb.  397.  6  Ad.  &.  E.  N.  S.  70. 

=  Comnicnwealtli  v.  Rosseter,  2  *  Mottu  ii.  Primrose,  23  Md.  483. 

Binn.  3G0.  But  see  Price  v.  Kiverside,  L.  &  I. 

■^  Queen  v.  Hull   &  Selby  R.  Co.  Co.  50  Cal.  431. 
15 


226  MAWDAMUS.  [PAUT  I, 

certificates  of  capital  stock  issued  for  its  bonds,  the  writ 
may  be  granted  to  enforce  the  performance  of  this  duty.* 
It  will  not,  however,  be  granted  to  compel  a  private  corpora- 
tion to  pay  a  judgment  recovered  against  it,  and  to  make  calls 
tipon  its  stockholders  for  this  purpose,  but  the  judgment 
creditor  will  be  left  to  his  ordinary  remedy  by  execution. 
Nor  will  the  fact  that  an  execution  against  the  corporation 
may  prove  fruitless  lay  the  foundation  for  relief  by  manda- 
mus, but  the  party  aggrieved  will  still  be  left  to  pursue  the 
ordinary  remedy.  ^ 

§  286.  Since  the  granting  of  the  writ  is  largely  a  matter 
of  sound  judicial  discretion,  it  will  not  be  allowed  to  compel 
the  holding  of  an  election  for  a  churchwarden  because  of 
irregularities  in  the  former  election,  when  it  does  not  appear 
that  any  injustice  has  been  caused  by  the  irregularities  com- 
plained of,  or  that  any  elector  was  prevented  from  voting, 
and  when  the  affidavits  in  support  of  the  application  fail  to 
disclose  that  any  one  has  been  prejudiced. * 

§  287.  Mandamus  has  been  recognized  as  the  appropriate 
remedy  to  compel  the  admission  of  a  person  duly  qualified  as 
a  member  of  an  incorporated  society,  such  as  a  medical  associ- 
ation, no  other  remedy  being  equally  efficacious  to  enable  the 
applicant  to  participate  in  the  benefits  of  the  corporate 
franchise.  And  when  the  applicant  is  in  all  other  respects 
well  qualified  for  admission,  the  fact  that  at  some  previous 
time  he  may  have  failed  in  the  observance  of  the  code  of  pro- 
fessional ethics  established  by  the  society,  of  which  he  was 
not  then  a  member,  afibrds  no  bar  to  his  admission  by  man- 
damus.* But  it  will  not  lie  to  compel  such  admission  to  a 
corporate  franchise,  when  it  is  plainly  apparent  that  the 
applicant,  if  admitted,  will  be  immediately  expelled,  such  a 

'  State  v.  Trustees  of  Wabash  &  *  PeoiDle  v.  Medical   Society  of 

Erie  Canal,  4  Ind.  495.  Erie,  32  N.  Y.  187.    See,  as  to  llie 

2  Queen  v.  Victoria  Park  Co.  1  right  to  a  mandamus  to  compel 
Ad.  &  E.  N.  S.  288.  admission    to  a    college,    State  <o. 

3  Regina  v.  Parish  of  Goole,4  L.  White,  82  Ind.  278, 
T.  R.  N.  S.  322. 
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case  being  regarded  as  an  eminently  proper  one  for 

the  exercise  of  judicial  discretion  by  withholding  the  *  205 

writ.i 

§  288.  While  the  principle  is  well  established  that  the 
courts  will  not,  upon  applications  for  mandamus,  try  the  title 
to  an  office  or  franchise,  and  will  not  grant  the  writ  to  compel 
the  admission  of  a  claimant  to  an  office  which  is  already  held 
under  color  of  right  by  an  actual  incumbent,  yet,  in  the  case 
of  an  office  in  a  private  corporation,  when  no  claim  of  right 
is  set  up  against  that  of  the  relator,  he  may  have  the  aid  of 
a  mandamus  to  admit  him  to  the  office.* 

§  289.  In  illustration  of  the  general  rule  that  the  writ  is 
never  granted  where  other  and  sufficient  remedy  may  be  had 
in  the  ordinary  course  of  proceedings  at  law,  it  will  not  issue 
to  compel  an  incorporated  company  to  allow  the  relator  to 
subscribe  for  certain  shares  of  its  stock.  In  such  a  case  the 
remedy  by  action  is  deemed  ample,  since  if  the  relator  should 
establish  his  right  at  law,  he  could  recover  sufficient  damages 
to  enable  him  to  purchase  the  shares  in  market.' 

§  290.  It  would  seem  that  where  a  company  is  incorporated 
with  certain  special  powers  and  privileges,  which  others  are 
not  permitted  to  exercise,  and  is  empowered  to  manufacture 
and  sell  a  particular  commodity,  necessary  for  the  use  of  the 
public,  of  which  it  has  by  its  charter  a  practical  monopoly, 
the  corporation  may  be  required  by  mandamus  to  furnish  the 
commodity  to  pei-sons  who,  under  the  provisions  of  the 
charter,  are  entitled  to  receive  it,  and  who  offer  to  comply 
with  the  requisite  conditions.* 

'  Ex  parte  Paine,  1  Hill,  665.  *  People  ■».  Manhattau  Gas  Light 

2  Curtis  ».   McCulloiigb,  3  Nev.  Co.  45  Bart.  136.    But  the  writ  waj 

303.  refused  under  the  special  circum- 

*  United  States  «.  Bank  of  Alex-  stances  of  the  case. 

andria,  1  Cranch  C.  C.  7. 
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II.     Amotioit  feom  Coefoeatiow. 

§  291.  Mandamus  to  restore  corporator,  of  ancient  origin. 
393.  Regular  amotion  not  interfered  with. 
393.  Control  of  courts' derived  from  visitatorial  powers. 

294.  Mandamus  lies  to  correct  improper  disfranchisement  of  corporator. 

295.  Want  of  notice ;  malice  and  predetermination ;  violation  of  illegal 

by-law. 

296.  English  universities. 

297.  When  granted  to  restore  ministers  to  churches. 

398.  Not  granted  to  restore  church  members. 

399.  Eleemosynary  corporation ;  trading  company. 

300.  Actual  amotion  from  franchise  must  be  shown. 

301.  Writ  not  granted  for  mere  irregularities  in  amotion. 
303.  Expulsion  from  medical  society. 

303.  Ecclesiastical  offices  in  England. 

304.  Requisites  of  the  return  to  the  alternative  writ. 

305.  Suspension  a  ground  of  mandamus;  distinction  between  removal 

and  suspension  from  corporate  office. 

§  291.  The  expulsion  of  members  of  corporate 
*  206  bodies  from  their  position  as  corporators,  has  fre- 
quently given  rise  to  applications  for  the  extraordi- 
nary aid  of  the  courts  by  mandamus,  to  compel  their  restora- 
tion to  the  corporate  franciiise  and  to  enforce  a  due  recognition 
of  their  rights  as  members  of  the  body  corporate.  The  use 
of  the  writ  of  mandamus  as  a  remedy  for  the  wrongful  amo- 
tion of  a  corporator,  and  to  restore  him  to  the  enjoyment  of 
the  franchise  of  which  he  has  been  wrongfully  deprived,  is 
of  very  ancient  origin,  and  may  be  distinctly  traced  to  a 
period  as  early  as  the  reign  of  Edward  II.  ^^  It  was  also 
used  for  the  same  purpose  in  the  time  of  Henry  VI.,  and  in 
the  reign  of  Elizabeth  it  was  treated  as  a  well-established 
jurisdiction.  2 

§  292.     It  is  to  be  observed  in  the  outset,  that  when  one 
voluntarily  becomes  a  member  of  an  incorporated  society  or 

^  See  Dr.  Widdrington's  case,  1      Witherington's  case,  1  Keb.  3. 
Lev.  part  I.  23 ;  S.  C.  sub  nom.  Dr.         '  Middleton's  case,  Dyer,  333,  a. 
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association,  whose  by-laws  provide  a  certain  method  of  amo- 
tion for  certain  specified  causes,  the  assent  of  the  member 
thereto  being  a  fundamental  condition  of  his  tenure 
of  membership,  the  right  of  amotion  is  clearly  estab-  *  207 
lished  in  the  corporate  body,  and  may  be  duly  exer- 
cised in  the  manner  and  for  the  purposes  prescribed.  And 
when,  under  such  an  organization,  a  corporator  has  been 
regularly  tried  and  expelled  in  due  form,  the  sentence  of  the 
corporate  body,  thus  acting  in  a  judicial  capacity,  is  not  to 
be  questioned  collaterally,  nor  will  the  merits  of  such  expul- 
sion be  examined  in  proceedings  for  a  mandamus,  i  So  a 
member  of  a  voluntary  association  or  corporation,  such  as  a 
board  of  trade,  who,  after  due  trial,  has  been  regularly  sus- 
pended or  removed  from  membership  because  of  misconduct 
or  of  a  violation  of  a  rule  or  by-law  of  the  corporation, 
which  is  a  valid  regulation  and  within  the  power  of  the  cor- 
poration, will  not  be  restored  to  membership  by  mandamus.  ^ 
And  when  a  member  of  a  voluntary  corporation,  who  has 
been  expelled  from  membership,  brings  an  action  and  recov- 
ers judgment  against  the  association  for  such  expulsion,  he 
will  be  held  to  have  waived  all  right  to  invoke  the  aid  of  a 
mandamus  to  procure  his  restoration.  * 

§  293.  The  right  of  amotion,  however,  which  may  be  said 
to  exist  in  all  corporate  bodies,  is  nevertheless  a  right  which 
is  not  to  be  exercised  entirely  independent  of  judicial  con- 
trol. And  the  supervision  which  is  maintained  by  the  courts 
over  corporations  in  the  exercise  of  this  right,  may  be  re- 

'  Society  «.  The  Commonwealth,  manding    an  executive    or  minis- 

52  Pa.  St.  135.  terial  officer  to  perform  or  omit  to 

2  People  «.  Board  of  Trade,  45  do  an  act,  the  performance  or  omis- 

111.112;  Same«).  Same,  80  111.  134;  sion  of  which  is  enjoined  by  law," 

Stale  V.  Milwaukee    Chamber   of  it  is  held  that  the  writ  will  not  lie 

Commerce,  47  Wis.  670.  against  a  purely   private  corpora- 

'  State  V.  Slavonska  Lipa,  38  Ohio  tion,  such  as  a  college  of  physicians 

St.  665.  And  where,  under  a  statute  and  surgeons,  to  restore  a  member 

of  the  state,  the  writ  of  mandamus  who  has  been  expelled.  Cook  ».  Col- 

is  "  an  order  of  a  court  of  compe-  lege  of  Physicians,  9  Bush,  541. 
tent  and  original  jurisdiction,  com- 
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garded  as  derived  from  their  visitatorial  power  of  correcting 
the  misconduct  of  corporations.  This  visitatorial  power 
rests,  in  this  country,  in  the  various  courts  of  general  com- 
mon-law jurisdiction  and  powers,  within  whose  control  the 
corporation  exists,  and  these  courts,  acting  by  the  writ  of 
mandamus  directly  upon  the  corporations,  may,  and  do,  in- 
vestigate their  proceedings  in  the  amotion  of  corporate 
luembers.i 

§  294.  While  the  doctrine  was  formerly  maintained  in 
the  court  of  kings  bench,  that  mandamus  would  not  lie 
to  restore  one  to  an  office  or  franchise  in  a  private  corpora- 
tion, in  which  the  public  was  in  no  way  concerned,  *  yet  the 
later  and  better  considered  doctrine  is,  that  no  public  interest 
need  be  shown  to  warrant  the  interposition  of  the  courts. 
And  the  rule  is  now  well  established,  that  mandamus  will 
lie  to  restore  to  his  corporate  rights  a  member  of  a  corpora- 
tion, who  has  been  improperly  disfranchised  or  irregularly 
removed  from  his  connection  with  the  corporation.  And 
while  the  civil  courts  will  not  inquire  into  the  merits  of  the 
decision  of  corporate  authorities,  in  expelling  or  removing  a 
corporator  in  the  regular  course  of  proceedings,  yet  if  the 
amotion  has  been  conducted  without  due  authority, 
*  208  the  courts  will  interfere  by  mandamus  to  compel  the 
restoration  of  the  member  to  his  corporate  franchise.  * 

§  295.  Want  of  notice  to  the  person  removed,  of  the  pro- 
ceedings of  the  corporation  for  his  removal,  is  regarded  as 
sufficient  ground  for  invoking  the  extraordinary  g,id  of  a  man- 
damus, and  where   a  corporator  has  been  removed  without 


'  See  State  v.  The  Georgia  Med-  People  v.  Medical  Society  of  Erie, 

ical  Society,  38  Geo.  608.  24  Barb.  570;  State  v.  Chamber  of 

2  Vaughan  v.    Company  of  Gun  Commerce,  20  Wis.  03 ;  Delacy  v. 

Makers,  6  Mod.  Rep.  82.  Neuse    River    Navigation    Co.    1 

2  Commonwealth  v.   St.  Patrick  Hawks,  274;  State®. Georgia  Medi- 

Benevolent  Society,   2  Binn.  441;  cal  Society,  38  Geo.  608;  State?). 

Commonwealth  v.  The  German  So-  Carteret  Club,  40  N.  J.  L.  295.    See 

ciety,  15  Pa.  St.  251 ;  People  v.  Me-  also  Lamphere  v.  Grand  Lodge,  47 

chanics  Aid  Society,  23  Mich.  86;  Mich.  429. 
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notice,  and  without  opportunity  of  being  heard  in  his  defense, 
the  courts  will  interpose  for  his  relief,  it  being  the  unques- 
tioned right  of  every  person  to  receive  notice  of  any  proctod- 
ings  against  him  which  may  affect  his  rights.  *  And  when 
no  sufficient  cause  is  shown  for  the  removal,  and  the  proceed- 
ings are  characterized  by  irregularity  and  a  spirit  of  malice 
on  the  part  of  the  other  corporators,  and  a  predetermination 
to  expel  the  member  against  whom  the  proceedings  are  insti- 
tuted, a  proper  case  is  presented  for  the  exercise  of  the  juris- 
diction. 2  So  when  a  member  has  been  disfranchised  illegally 
and  without  due  authority,  for  violating  a  rule  of  the  cor- 
poration in  conflict  with  public  policy  and  the  general  law 
of  the  land,  the  writ  will  be  granted  to  compel  his  restoration 
to  the  privileges  and  franchises  of  membership.  *  And  the 
writ  will  go  to  restore  to  membership  in  an  incorporated 
society  one  who  has  been  expelled  for  the  violation  of  a  by- 
law which  is  not  connected  with  or  germane  to  the  objects 
of  the  incorporation  and  not  authorized  by  its  charter.* 

§  296.  In  England,  the  jurisdiction  by  mandamus  has 
been  frequently  invoked  to  control  the  action  of  the  great 
universities  over  the  franchises  of  their  members,  such  as 
college  fellowships  and  degrees.  The  authorities  are  some- 
what conflicting  as  to  the  right  to  interfere  in  this  class  of 
cases.  Thus,  it  has  been  held  that  the  writ  would  lie  to 
restore  a  member  of  a  university  to  his  degree  with  which 
eeitain  temporal  rights  were  connected,  and  from  which  he 
had  been  wrongfully  removed,  even  though  there  was  a  uni- 
versity court  having  jurisdiction  of  the  matter,  if 
that  court  had  exceeded  its  powers  and  removed  for  *  209 
insufficient  cause,  and  without  giving  the  accused  notice 
of  the  proceedings,  or  an  opportunity  to  defend.^    But,  however 

1  Delacy  i>.  Neuse  River  Naviga-  *  Commonwealth  v.   St.  Patrick 
tion  Co.  1  Hawks,  374.  Benevolent  Society,  3  Binn.  441.- 

2  State   V.  Georgia  Medical   So-  '  King   v.   University   of     Cam- 
ciety,  38  Geo.  608.  bridge,  8  Mod.  Rep.  148 ;  S.  C.  Stra. 

"  People  11.   Medical   Society  of     557,  1  Ld.  Raym.   1334.    And  see 
:Erie,  34  Barb.  570.  King  «.  Patrick,  2  Keb.  65 ;  King 


232        .  MAWDAMUS.  [PAET  I. 

reasonable  this  doctrine  may  appear  upon  its  face,  it  seems 
hardly  consistent  with  the  weight  of  authority.  And  the 
better  doctrine  seems  to  be,  that  the  jurisdiction  is  exercised 
with  reference  to  the  powers  of  the  corporation  itself,  and 
where,  as  in  the  case  of  a  university,  the  corporation  has  its 
own  visitor,  empowered  with  functions  of  a  quasi-judicial 
nature,  and  whose  visitatorial  power  extends  to  the  right  of 
amotion  from  the  body  corporate,  the  ousting  of  a  member, 
subject  to  the  jurisdiction  of  the  visitor,  aifords  no  sufficient 
ground  for  interfering  by  mandamus,  i  The  writ,  therefore, 
will  not  lie  to  restore  one  to  a  fellowship  in  a  college  of  one 
of  the  universities,  such  colleges  being  private  foundations, 
subject  to  visitation,  and  governed  by  the  particular  rules  and 
regulations  of  their  founders.  And  a  member  accepting  a 
fellowship  and  being  admitted,  accepts  it  upon  condition 
that  he  shall  submit  to  the  government  of  the  visitor  of  the 
corporation.  ^ 

§  297.     Upon     principles    similar   to   those    upon 

*  210  which  the  interference  is  granted  in  cases  of  private 

corporations  of  a  secular  nature,  the  courts  will  inter- 

&  Queen  v.  St.  Jolin's    College,  4  tie  granted  to  restore    a  fellow  or 

Mod.  Rep.  241.  member  of  any  college  of  scholars 

'  Dr.  Widdrington's  case,  1  Lev.  or  physio,  because  those  are  private 

part  I.  23 ;  S.  C.  sub  nom.  Dr.  "With-  foundations   and  governed  by  par- 

erington's  case,  1   Keb.   2;  Apple-  ticular  laws  of  the  founders;  for 

ford's  case,  1  Mod.  Rep.  82 ;  Park-  which  reason  this  court  can  not  take 

inson's  case.  Garth.  92 ;  S.  C.  3  Mod.  notice    of    their    particular    ordi- 

Rep.  265.    And  see  further,  upon  nances.    Besides,  every  fellow  of  a 

the  same  subject.  Dr.  Patrick's  case,  college,  when  he  is  admitted  to  a 

1  Keb.  289 ;  S.  C.  lb.  833.    But  see  fellowship,  he  accepts  it  under  such 

King  V.  Patrick,  2  Keb.  65 ;  King  &  a  condition  that  he  shall  submit  to 

Queen  «.  St.  John's  College,  4  Mod.  the  government  of  the  visitor  of 

Rep.  241.  that  college;  and  that  if  any  injury 

2  Parkinson's     case,    Carth.    92.  is  done  to  him  by  an  inferior  officer, 

"  Mandamus  to  restore  Parkinson  his  remedy  is  by  way  of  appeal  to 

to  a  fellowship  in  Lincoln  College,  the  visitor;  for  this  court  hath  no 

in  Oxford,  who  was  actually  pos-  powerto  intermeddle;  and  the  Lord 

sessed  of  his    fi-eehold  there,  but  Chief  Justice  Hale  was  always  of 

was  expelled.    Resolved  by  all  the  that  opinion." 
court,  that  a  mandamus  should  not 
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fere  by  mandamus  to  restore  to  their  cliurches  ministers  who 
have  been  improperly  deposed,  where  there  are  endowments 
or  emoluments  of  a  temporal  nature  connected  with  the 
pastoral  oflSce.  This  being  shown,  and  the  relator  having 
sliown  a  good  priTna /acie  title,  coupled  with  long  and  undis- 
turbed possession  of  the  church,  until  dispossessed  by  force 
and  violence,  a  sufficient  case  is  presented  to  warrant  inter- 
ference by  mandamus  to  compel  his  restoration,  i  And 
where  a  minister  in  a  regularly  incorporated  church  has  been 
removed  improperly  and  without  regard  to  the  rules  of  the 
association,  the  writ  will  go  to  restore  him  to  his  pastoral 
functions.  In  such  a  case  the  court  will  investigate  tlie 
proceedings  connected  with  the  removal,  for  the  purpose  of 
determining  whether  it  has  been  conducted  in  a  legal  and 
proper  manner.  ^  But  where  such  minister  is  subsequently 
disqualified  from  holding  his  office,  by  the  regularly  consti- 
tuted authorities  of  the  church,  the  disqualification  is  sufficient 
cause  for  quashing  the  writ,  and  discharging  parties  from 
proceedings  in  attachment  for  its  violation.  * 

§  298.  The  general  principle  already  stated  denying  manda- 
mus to  restore  to  membership  in  a  private  or  civil  corporation, 
when  the  removal  has  been  regulai-ly  made  under  due  authority 
vested  in  the  corporate  body,  applies  with  equal  force  in 
cases  of  removal  from  membership  in  a  religious  society. 
And  when  a  member  of  such  a  society  has  been  regularly 
expelled  by  the  proper  church  authorities,  upon  grounds  of 
misconduct  of  which  he  has  been  proven  guilty,  he  will 
not  be  restored  to  membership  by  mandamus.  In  such  case, 
the  proper  church  judicatory  having  acted,  and  the  relator 
having  submitted  himself  to  such  tribunal  by  accejjting  mem- 
bership in  the  congregation,  the  courts  will  decline  to  review 

'  Kunkel  v.  Winemiller,  4  Har.  &  ^  Weber  v.  Zimmerman,  22  Md. 

McHen.  429 ;  Rex  v.  Blooer,  Burr.  156. 

1043.    And  see  Biosius  v.  Renter,  1  ^  "Weber  v.  Zimmerman,  23  Md. 

Har.  &  J.  480 ;  S.  C.  lb.  551.  But  see  45. 
Smitli  V.  Erb,  4  Gill,  437. 
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or  correct  its  action  by  the  use  of  this  extraordinary  writ.* 
Nor  will  the  writ  be  granted  against  an  ecclesiastical  corpora- 
tion to  restore  a  member  to  his  standing  and  rights  of 
membership  befoi'C  a  final  decision  by  the  church  authorities, 
since  they  are  the  best  judges  of  what  constitutes  an  offense 
against  church  discipline.  ^  Nor  will  the  courts  interpose 
by  mandamus  in  this  class  of  cases  wlien  adequate  relief  may 
be  had  by  an  ordinary  action.  When,  therefore,  a  member 
of  an  incorporated  religious  body,  entitled  to  a  voice  in  the 
election  of  its  officers  and  to  the  use  and  enjoyment  of  its 
property  for  religious  purposes,  is  wrongfully  deprived  of 
these  rights  by  the  action  of  the  corporation,  mandamus  will 
not  lie  to  restore  him  to  membership  and  the  rights  incident 
thereto  when  he  may  find  relief  by  an  action  for  damages.  ^ 
§  299.  The  office  or  position  of  a  trustee  in  an  elee- 
*  211  mosynary  corporation,  such  as  a  school  founded  by  volun- 
tary contributions,  is  regarded  as  a  franchise  of  such  a 
nature  that  mandamus  lies  to  restore  an  incumbent  who  has 
been  improperly  removed.  And  this  is  so,  even  though  no 
profit  attaches  to  the  office,  and  no  pecuniary  loss  is  incurred 
by  being  deprived  of  the  exercise  of  its  functions.*  And 
the  writ  has  been  allowed  to  restore  one  to  a  clerkship  in  an 
incorporated  trading  company,  from  which  he  has  been 
improperly  removed.  ^ 

§  300.  While,  as  we  have  thus  seen,  the  courts  freely 
interj)ose  by  mandamus  in  cases  of  a  wrongful  amotion  from 
corporate  franchises,  to  warrant  this  relief  it  must  clearly 
appear  that  the  corporator  is  actually'denied  the  enjoyment 
and  exercise  of  his  franchise,  and  it  is  not  sufficient  to  show 
that  he  is  merely  restricted  in  the  mode  of  its  exercise. 
Thus,  a   refusal   to   allow   a   member   to   speak   or  vote   at 

'  State  13.  Hebrew  Congregation,  '  People  v.  St.  Stephen's  Church, 

31  La.  An.  305.    And  see  People  v.  53  N.  Y.   103,   overruling  S.  C.  S 

Anshei    Chesecl   Congregation,  37  Lansing,  172. 

Hich.  543.  *  Fuller  v.  Trustees,  6  Conn.  533. 

2  German   Reformed    Church  v.  '  White's  case,  Ld.  Raym.  1004. 
Seibert,  3  Pa.  St.  282. 
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successive  corporate  meetings,  being  only  a  restriction  upon 
the  mode  of  exercising  his  rights,  and  not  an  actual  exclusion 
from  the  corporation,  affords  no  ground  for  a  mandamus. ' 

§  301.  Mere  informality  in  the  proceedings  of  a  corpora- 
tion for  the  removal  of  a  member,  especially  if  such  infor- 
mality is  caused  by  his  own  action,  will  not  justify  interfer- 
ence by  mandamus,  v?hen  it  is  evident  that  there  were  just 
grounds  for  his  amotion,  and  that  he  has  been  acting  in 
hostility  to  the  corporation,  and  seeks  a  restoration  only  to 
continue  his  opposition  to  its  interests.^  ]S"or  will 
the  peremptory  -writ  be  awarded,  to  restore  one  to  a  *  212 
corporate  office,  however  irregularly  he  may  have 
been  removed,  when  it  is  shown  by  the  return  to  the  alterna- 
tive writ  that  there  was  good  ground  for  removal,  and  when 
it  is  apparent  that  the  relator,  if  restored  to  his  franchise, 
might  be  again  immediately  removed.  * 

§  302.  When  an  incorporated  medical  society  is  vested  by 
its  charter  and  by-laws  with  jurisdiction  to  inquire  into  and 
pass  judgment  upon  the  conduct  of  its  members,  and  to  expel 
them  for  sufficient  cause,  if  the  proceedings  in  the  expul- 
sion of  a  member  for  unprofessional  conduct  appear  to  have 
been  conducted  with  due  deliberation,  and  the  offending 
member  has  been  allowed  ample  opportunity  to  be  heard  in 
his  defense,  there  being  no  evidence  of  haste  or  prejudice  in 
the  proceedings  against  him,  or  that  the  corporation  acted  in 
violation  of  his  rights,  mandamus  will  not  lie.* 

§  303.  In  England,  in  cases  of  offices  of  an  ecclesiastical 
nature,  over  which  the  ecclesiastical  courts  have  full  jurisdic- 
tion, the  civil  courts  will  not  interfere  by  mandamus.  Thus, 
the  kings  bench  will  not  grant  the  writ  to  the  doctors  com- 

■  Crocker  «.  Old   South  Society,  '  King  i).  Griffiths,  5  Barn.  &  Aid. 

106  Mass.  489.  731. 

2  State  ®.   Lusitanian  Portugese  *  Barrows  v.  Massachusetts  Medi- 

Society,  15  La.  An.  73.  cal  Society,  12  Cush.  403. 
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mons,  to  restore  a  proctor  to  his  office,  but  will  leave  Mm  to 
Ills  remedy  in  the  ecclesiastical  courts.  * 

§  804.  When  proceedings  in  mandamus  are  instituted  to 
test  the  right  of  amotion  from  a  corporate  body,  and  the 
corporation  is  commanded  by  the  alternative  writ  to  restore 
the  relator  to  his  franchise,  the  return  should  set  forth 
positively  and  without  evasion  or  inference  the  particular 
facts  relied  upon  in  justification  of  the  corporate  action,  in 
order  that  it  may  appear  whether  the  relator  was  properly 
removed  and  for  legal  and  sufficient  cause.  All  facts  relating 
to  the  conviction  and  amotion  should  be  shown,  as  well 
those  relating  to  the  cause  of  removal  as  to  the  form  and 
mode  of  procedure.  ^  In  other  words,  facts  should  be  alleged 
in  the  return,  and  not  mere  conclusions  from  facts. 
*  213  It  is  not  sufficient,  therefore,  that  the  corporation 
should  allege  that  the  relator  was  tried  and  expelled 
by  a  "select  number"  of  the  corporators,  but  it  should  be 
shown  from  what  source  this  select  number  derived  their 
authority,  and  in  what  manner  they  were  appointed,  that  the 
court  may  determine  whether  the  proceedings  were  conducted 
in  accordance  with  law.^  Nor  is  it  a  sufficient  compliance 
with  the  rule,  for  the  corporation  to  allege  in  its  return  that 
the  relator  was  expelled  "according  to  the  terms  of  the 
constitution  and  by-laws,"  which  are  referred  to  and  made  by 
reference  a  part  of  the  return.  Such  a  return  is  plainly 
insufficient,  since  the  facts  necessary  to  show  the  course  of 
procedure  are  only  inferable  from  the  return,  and  a  corpora- 
tion will  not  be  allowed  to  shield  itself  behind  a  return  which 
seeks  to  constitute  the  corporate  body  itself  the  sole  judge  of 
the  regularity  of  its  proceedings.* 

§  305.     Suspension  from  a  corporate  franchise,  as  well  as 

1  Lee's  case,  Carth.  169.  Commonwealth    v.  The     German 

2  Green    i>.    African     Methodist      Society,  15  Pa.  St.  251. 

Society,  1  S.  &  R.  354 ;  Society  v.  s  Green     b.    African    Methodist 

The  Commonwealth,  52  Pa.  St.  125.  Church,  1  S.  &  R.  254. 

And  see   Commonwealth  v.  Guar-  *  Society  v.  The  Commonwealth, 

dians  of  the  Poor,  6  S.  &  E.  469 ;  52  Pa.  St.  125. 
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actual  amotion,  has  been  held  a  sufficient  ground  for  invoking 
the  extraordinary  aid  of  the  courts  by  mandamus,  and  the 
writ  has  been  granted  against  the  board  of  directors  of  a 
chamber  of  commerce,  to  prevent  them  from  depriving  a 
member  of  his  franchise  by  suspension,  i  But  a  distinction  is 
taken  between  an  actual  removal  from  a  corporate  office,  and 
a  suspension  which  does  not  deprive  the  party  of  possession 
of  liis  office,  but  only  excludes  him  from  participation  in  the 
profits  of  the  corporation,  without  impairing  his  possession 
of  the  office,  or  his  right  to  attend  and  vote  at  corporate 
meetings.  And  in  the  latter  case,  mandamus  will  not  lie  to 
restore  the  party  aggrieved,  since  he  has  his  remedy  by  an 
action  for  the  tort  against  those  who  have  disturbed  him  in 
the  receipt  of  his  profits.  ^ 


III.     CoEPOEATE  Books  and  Eecoeds. 

§  306.  Mandamus  lies  to  compel  surrender  of  corporate  tooks  and  records. 

307.  Production  of  books  at  corporate  meeting;  stockliolder  must  show 

interest. 

308.  Writ  granted  for  inspection  of  books. 

309.  Eefused  in  England  to  trading  corporation. 

310.  Not  granted  for  mere  curiosity ;  demand  and  refusal  necessary. 

311.  To  wliom  tlie  writ  should  run. 

313.  Judgment  creditor  of  corporation  entitled  to  inspection. 

313.  Mandamus  not  granted  to  compel  transfer  of  shares  to  purchaser 

on  corporate  books. 

314.  Departures  from  the  rule. 

§  306.     The  control  of  the  courts  over  the  books 
and  records  of  incorporated  associations,  and  the  juris-  *  214 
diction  by  mandamus  to  procure  their  delivery  to  or 
their  inspection  by  the  persons  or  officers  properly  entitled 
thereto,  are,  as  we  shall  hereafter  see,  very  freely  exercised  in 

1  State  B.  Chamber  of  Commerce,         ^  King  v.  Company  of  Free  Fish- 
20  Wis.  63.  ers,  7  East,  353, 
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cases  of  municipal  or  public  corporations.  But  the  jurisdic- 
tion is  not  confined  to  corporations  of  a  public  nature  alone, 
and  is  frequently  exercised  in  the  case  of  purely  private  cor- 
porations, for  the  protection  of  their  officers  and  members, 
where  they  would  be  remediless  in  the  ordinary  course  of 
proceedings  at  law.  And  the  rule  is  well  established,  both 
upon  principle  and  authority,  that  mandamus  will  lie  to  com- 
pel the  surrender  and  delivery  of  corporate  books  and  records 
to  the  officers  properly  entitled  thereto.  And  where  the  term 
of  office  has  expired,  either  by  removal,  or  by  lapse  of  time, 
and  the  officer  refuses  to  surrender  the  corporate  records  and 
documents  to  his  successor  duly  elected  and  entitled  to  their 
custody  and  control,  mandamus  will  go  to  compel  the  deliv- 
ery, i  Thus,  it  will  be  granted  to  compel  the  clerk  and  the 
treasurer  of  a  religious  corporation,  who  have  refused  on  the 
expiration  of  their  terra  of  office  to  deliver  the    corporate 

records  to  their  successors,  to  make  such  delivery.  ^ 
*  215  So  it  will  be  granted  upon  the  relation  of  a  private 

manufacturing  company,  to  require  the  surrender  of 
its  books  and  papers  to  the  officers  duly  elected  and  entitled 
to  their  custody.  Nor  will  the  fact  that  the  corporate  offices 
are  then  filled  by  actual  incumbents,  holding  the  offices  de 
facto,  and  in  possession  of  the  books,  and  exercising  the 
functions  of  the  offices,  avail  against  the  exercise  of  the 
jurisdiction.*  And  since  the  possession  of  the  officer  is  re- 
garded as  the  possession  of  the  corporation,  it  is  no  sufficient 
objection  to  granting  the  writ  that  he  has  purchased  the 
books  with  his  own  funds,  nor  will  the  relief  be  withheld 
because  the  corporation  is  still  indebted  to  the  officer  for  the 
purchase  price  of  the  books,  or  for  arrears  of  salary.* 

§  307.     The  rule  has  been  extended  to  compel  the  attend- 

'  American  Railway  Frog  Co.  v.  ^  gt.   Luke's   Churcli  v.  Slack,  7 

Haven,  101  Mass.  398 ;  State  v.  Goll,  Cusli.  226. 

3  Vroom,  385 ;   St  Luke's  Church  v.  '  American  Railway  Frog  Co.  v. 

Slack,  7  Cusb.  226;   Rex  v.  Wild-  Haven,  101  Mass.  398. 

man,  Stra.  879 ;  Anon.  1  Barn.  K.  B.  « State  v.  Goll,  3  Vroom,  285. 
403. 
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ance  of  a  corporate  officer  with  the  books  of  the  corporation 
at  a  Meeting  thereof  ^  But  a  stockholder  will  not  be 
allowed  by  mandamus  to  compel  the  company  to  keep  its 
books  of  account  at  the  principal  office  or  place  of  business 
of  the  corporation,  when  he  fails  to  show  any  personal  injury 
to  himself  resulting  from  the  keeping  of  the  corporate  books 
elsewhere.  * 

§  308.  Mandamus  is  the  appropriate  remedy  to  enforce 
the  rights  of  corporate  stockholders  and  members  to  an  in- 
spection of  the  books  and  records  of  the  incorporation,  and 
the  writ  will  issue  for  this  purpose  upon  a  proper  showing 
of  the  relator's  right  and  a  refusal  on  the  part  of  the  corpor- 
ate authorities  to  allow  the  inspection.*  Thus,  the  writ  will 
be  granted  to  compel  the  cashier  of  a  bank  to  submit  the 
books  of  the  bank  to  the  inspection  of  one  of  the  directors.* 
ISTor  is  it  sufficient  ground  for  refusing  the  mandamus, 
that  the  book  which  it  is  sought  to  inspect  is  a  book  *  216 
of  accounts  between  the  company  and  its  shareholders, 
and  therefore  regarded  as  confidential,  or  that  the  informa- 
tion which  it  contains  might  be  iised  for  improper  purposes.* 

§  309.  The  English  rule  is  somewhat  stricter,  and  con- 
fines the  jurisdiction  to  narrower  limits  than  is  the  case  in 
this  country.  And  the  court  of  kings  bench  will  not  grant 
the  writ  to  a  mere  trading  corporation,  such  as  the  bank  of 
England,  upon  the  application  of  an  individual  member,  to 
compel  the  directors  of  the  corporation  to  produce  their 
accounts  and  to  divide  their  profits,  since  this  would  be,  in 
effect,  to  allow  one  of  several  partners  to  compel  his  copart- 
]iers,  by  mandamus,  to  produce  their  accounts  of  profit  and 
loss,  and  to  divide  the  profits.     Such  an  object  can  only  be 

•  In  re  Borough  of  Calne,  Stra.  People  id.  Pacific  Mail  Steamship 

9J,8.  Co.  50  Barb.  280. 

2  Pratt  v.  Meriden  Cutlery  Co.  35  *  People  «.  Throop,  13  Wend.  183. . 

Conn.  36.  ^  People  v.  Pacific  Mail  Steam- 

8  People  V.  Throop,  13  Wend.  183 ;  ship  Co.  50  Barb.  280. 
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accomplished  by  a  bill  in  chancery,  and  the  writ  of  manda- 
mus will  not  be  granted  for  this  purpose.  ^ 

§  310.  It  is  to  be  borne  in  mind  in  the  exercise  of  that 
branch  of  the  jurisdiction  by  mandamus  now  under  discus- 
sion, that  the  writ  will  not  be  granted  merely  to  enable  a 
corporator  to  gratify  an  idle  curiosity  in  the  examination  of 
the  corporate  records,  but  he  must  show  some  specific  inter- 
est at  stake  rendering  the  inspection  necessary,  or  some  ben- 
eficial purpose  for  which  the  examination  is  desired.  And 
unless  there  is  some  particular  matter  in  dispute  be- 
*  217  tween  members  of  the  corporation,  or  between  the  cor- 
poration and  its  individual  members,  or  some  specific 
purpose  for  which  the  inspection  is  necessary,  mandamus  will 
not  lie,  since  the  courts  will  not  permit  the  use  of  the  writ 
upon  merely  speculative  grounds,  or  to  gratify  a  spirit  of 
curiosity.  2  ISTor  will  the  writ  be  granted  unless  the  relator 
shows  that  he  has  made  a  proper  demand  upon  the  proper 
parties  having  the  records  in  custody,  and  that  such  demand 
was  made  at  a  fitting  time  and  place  and  for  a  sufiicient 
reason,  and  that  the  inspection  was  refused.* 

§  311.  As  regards  the  person  to  whom  the  writ  should  be 
directed  when  an  inspection  of  corporate  records  is  sought, 
the  proper  practice  is  to  address  it  to  the  one  actually  having 
the  custody  of  the  books  and  records,  even  though  he  is 
merely  a  ministerial  ofiicer  acting  under  the  direction  of 
others,  as  in  the  case  of  a  bank  cashier  acting  under  a  board 
of  directors.  In  such  case  the  rule  applies  that  the  writ 
should  run  to  the  particular  person  who  is  to  perform  the 
act  required,  and  the  cashier  having  charge  of  the  books,  his 
refusal  to  allow  their  inspection  is  his  individual  act,  and  the 
writ  is  therefore  properly  addressed  to  him.     But  there  is 

'  King  V.  Bank  of   England,  2  Tailors  Co.  3  Barn.  &  Ad.  115. 

Barn.  &  Aid.  069.  s  People  v.  Walker,  9  Mich.  328; 

2  People  1).  Walker,  9  Micli.  338 ;  King  v.  Wilts  Canal  Co.  3  Ad.  &  E. 

Hatch  «,City  Bank  of  New  Orleans,  477. 
1  Kob.  La.  470 ;  King  v.  Merchant 
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no  impropriety  in  such  a  case  in  directing  the  writ  also  to 
the  board  of  directors.  ^ 

§  312.  Similar  relief  may  be  allowed  in  behalf  of  a  judg- 
ment creditor,  when  it  is  necessary  for  the  proper  enforcement 
of  his  rights  under  his  execution.  And  where,  under  the 
laws  of  the  state,  a  judgment  creditor  of  an  incorporated 
company  is  entitled  to  an  execution  against  such  shareholders 
as  have  not  paid  their  shares,  in  satisfaction  of  his  judgment, 
he  may  be  allowed  the  aid  of  a  mandamus  to  compel  the 
company  to  permit  an  inspection  of  its  books,  for  the  purpose 
of  ascertaining  who  are  the  shareholders,  and  the  amount 
remaining  unpaid  on  their  respective  shares. ' 

§  313.  In  conformity  with  the  general  principle 
that  mandamus  will  not  lie  when  other  adequate  and  *  218 
specific  remedy  may  be  had  at  law,  the  courts  refuse 
to  lend  their  interference  by  this  extraordinary  writ  for  the 
purpose  of  compelling  the  transfer  to  a  purchaser  of  shares  of 
capital  stock  upon  the  books  of  an  incorporated  company,  or 
to  compel  a  company  to  issue  certificates  of  stock.  In  all 
such  cases  full  and  complete  satisfaction,  equivalent  to  spe- 
cific relief,  may  be  had  by  an  ordinary  action  at  law  to  recover 
the  value  of  the  stock,  and  the  existence  of  such  other  remedy 
is  a  complete  bar  to  the  exercise  of  the  jiirisdiction  by  manda- 
mus, when  it  does  not  appear  that  the  particular  stock  in 
question  possesses  any-  especial  value  over  other  stock  of  the 
corj)oration.  * 

§  314.     A  departure  from  the  rule  as  laid  down  in  the  pre- 
ceding section  is  sometimes  allowed,  where,  under  the 
peculiar  circumstances  of  the  case  the  corporate  offi-  *  219 
cer,  whose  duty  it  is  to  make  the  transfer  of  stock  upon 
the  books  of  the  company,  occupies  for  the  time  being  the  rela- 

:  People  v.  Tliroop,  13  Wend.  183.  Insurance  Co.  6  Hill,  243 ;  State  v. 

2  Queen  v.  Derbyshire  etc.  R.  Co.  3  Rombauer,  46   Mo.  155 ;  Baker  v. 

El.  &  Bl.  784.  Marshall,  15  Minn.  177 ;  Kimball  ■». 

8  Shipley  v.  Mechanics'  Bank,  10  Union  Water  Co.  44  Cal.  173;  Bir- 

Johns.  Rep.  484;  .SicpfM'ie  Fireman's  mingham   Fire    Insurance   Co.  v, 
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tion  of  a  public  oflBcer,  upon  whom  are  imposed  public  duties 
of  such  a  nature  as  to  warrant  interference  by  mandamus. 
For  example,  where  it  is  provided  by  statute  that  in  case  of  a 
levy  upon  and  sale  of  shares  of  capital  stock  under  execution, 
it  shall  be  the  duty  of  the  proper  oflBcer  of  the  corporation, 
upon  presentation  of  the  certificates  of  sale  of  such  shares,  to 
make  the  necessary  transfer  upon  the  books  of  the  company,  and 
to  give  the  purchaser  such  evidence  of  title  to  the  stock  pur- 
chased as  is  usual  and  necessary  with  other  stockholders,  man- 
damus will  lie  to  compel  tlie  performance  of  the  duty.  In 
such  a  case  the  corporate  officer  is  regarded,  pro  hue  vice,  as  a 
public  officer,  entrusted  with  the  performance  of  a  public 


Commonwealth,  92  Pa.  St.  72;  State 
v.  People's  Building  Association,  43 
N.  J.  L.  389 ;  State  v.  Guerrero,  12 
Nev.  105;  Murray  ■».  Stevens,  110 
Mass.  95;  Stackpole«.  Seymour,  127 
Mass.  104 ;  Dui-ham  v.  Monumental 
Silver  Mining  Co.  9  Oregon,  41; 
King  «.  Bank  of  England,  Doug. 
524.  But  see,  contra,  State  v).  Mc- 
Iver,  2  Rich.  N.  S.  25 ;  Regina  v. 
Midland  Covinties  &  Shannon  June- 
tion  R.  Co.  9  L.  T.  K.  N.  S.  151, 
where  it  is  held  that  the  duties  of 
officers  of  a  railway  company  to 
make  the  tiansfer  of  stock  upon 
the  books  of  the  company  in  fa- 
vor of  a  purchaser,  are  of  such 
a  nature  as  to  warrant  the  writ 
to  compel  such  transfer,  the  or- 
dinary remedy  hy  action  being 
held  insufficient.  And  to  the  same 
effect  is  Phillips  v.  New  Orleans 
Gas  Light  Co.  25  La.  An.  413.  The 
rule,  however,  as  laid  down  in  the 
text,  is  supported  by  the  clear 
weight  of  authority,  and  commends 
itself  as  more  in  harmony  with  the 
general  principles  governing  the 
law  of  mandamus.  As  is  said 
in  Shipley  v.  Mechanics'  Bank,  10 


Johns.  Rep.  484:  "The  applicants 
have  an  adequate  remedy,  by  a 
special  action  on  the  case,  to  recov- 
er the  value  of  the  stock,  if  the 
bank  have  unduly  refused  to  trans- 
fer it.  There  is  no  need  of  the  ex- 
traordinary remedy  by  mandamus, 
in  so  ordinary  a  case.  It  might  as 
well  be  required  in  every  case 
where  trover  would  lie.  It  is  not 
a  matter  of  public  concern,  as  in 
the  case  of  public  records  and  doc- 
uments ;  and  there  can  not  be  any 
necessity,  or  even  a  desire  of  pos- 
sessing the  identical  shares  in  ques- 
tion. By  recovering  the  market 
value  of  them,  at  the  time  of  the 
demand,  they  can  be  replaced.  This 
is  not  the  case  of  a  specific  and  fa- 
vorite chattel,  to  which  there  miglit 
exist  the  pretium  affeetionis.  The 
case  of  The  King  «.  The  Bank  of 
England,  Doug.  524,  is  in  point,  and 
this  remedy  in  that  case  was  de- 
nied. Motion  denied."  In  Regina 
«.  Midland  Counties  &  Shannon 
Junction  R.  Co.  9  L.  T.  R.  N.  S. 
151,  the  writ  was  refused  to  compel 
the  transfer  on  the  ground  of  in 
fancy  of  the  purchaser. 
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duty,  and  thus  subject  to  the  control  of  the  courts  by  manda- 
mus.* So  the  writ  may  be  granted  to  require  a  corporation 
to  enter  upon  its  books  the  probate  of  the  will  of  a  deceased 
shareholder,  disposing  of  his  shares  in  the  company,  leaving 
all  doubts  as  to  the  question  of  the  right  to  the  shares  so  dis- 
posed of  to  be  shown  by  the  corporation  in  its  return  to  the 
writ*  And  where  the  duty  is  incumbent  upon  a  corporation 
by  the  terms  of  its  charter  to  enter  upon  the  register  of  the 
corporation  the  names  of  all  the  owners  of  its  capital  stock, 
this  duty  may  be  enforced  by  mandamus.*  But  the  writ  will 
not  lie  to  enforce  the  transfer  upon  the  corporate  books  of 
shares  of  capital  stock  purchased  by  the  relator  under  pro- 
ceedings in  attachment,  where  the  shares  have  been  previously 
transferred  and  new  certificates  have  been  issued  to  a  person 
showing  prima  facie  title  thereto,  before  the  proceedings  in 
attachment  were  issued.  The  relief,  in  such  case,  is  refused 
on  the  ground  that  mandamus  never  lies  except  in  a  plain 
case.  * 

>  Bailey  v.  Strohecker,  38  Geo.  ham    Canal,    1    Man.  &  By.  529. 

359.     See  also  Memphis  Appeal  '  Norris  v.  The  Irish  Land  Com- 

Publishing  Co.  v.  Pike,  9  Heisk.  pany,  8  El.  &  Bl.  512. 

697.  *  State  ■».  Warren  Foundry  and 

^  Eex  J).  Worcester  &  Birming-  Machine  Company,  3  Vroom,  439. 
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IV.     Railways,  Canaxs  and  Public  Impeoyements. 

§  315.  Mandamus  formerly  granted  to  compel  completion  of  railway. 

316.  The  English  rule  reversed. 

317.  An  open  question  here ;  hut  writ  may  be  granted  after  completion 

of  railway. 

318.  Writ  granted  for  damages  for  land  taken. 

319.  Construction  of  bridges  enforced  by  mandamus ;  remedy  by  indict- 

ment no  bar. 

320.  Railway  crossings  and  approaches  thereto. 

320  a.  Erection  of  depot;  delivery  of  stock;  freight  charges;  issuing 
bonds ;  mandamus  against  receiver. 

321.  Contract  obligations  not  enforced  by  mandamus. 

322.  Writ  granted  for  delivery  of  grain  to  warehouse. 

322  a.  Granted  to  compel  delivery  of  freight  and  passenger  list;  pay- 
ment of  taxes. 

§  315.  The  extent  to  whiela  the  courts  may  prop- 
*  220  ev\y  interfere  with  corporate  bodies  engaged  in 
works  of  public  improvement,  such  as  railways, 
docks  and  canals,  and  may  control  their  action  for  the 
purpose  of  compelling  them  to  carry  out  the  terms  and 
j)erfurm  the  conditions  of  their  charters,  forms  an  interest- 
ing branch  of  the  law  of  mandamus,  and  has  given  rise 
to  some  conflict  of  authority.  The  doctrine  was  formerly 
maintained  by  the  court  of  kings  bench,  that  where  an 
incorporated  company,  such  as  a  railway,  chartered  by  act 
of  parliament,  with  compulsory  powers  for  taking  the  ne- 
cessary lands  in  the  construction  of  its  road,  had  exercised 
its  right  of  eminent  domain,  and  had  entered  upon  and  com- 
pleted a  portion  of  its  line,  mandamus  would  lie  at  the  suit  of 
a  land-owner  whose  land  had  been  taken,  or  who  mi^ht  be 
prejudiced  by  the  non-completion  of  the  road,  to  compel  its 
completion.  The  reasoning  upon  which  the  court  interfered 
in  such  cases  was,  that  the  railway,  having  exercised  the  extra- 
ordinary powers  conferred  upon  it  over  the  lands  of  private 
persons,  could  not  be  considered  merely  in  the  light  of  an 
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ordinary  purchaser  of  lands,  at  liberty  to  convert  tliem  to  any 
purjjoses  which  it  might  see  fit,  but  that  an  imperative  obli- 
gation was  thereby  created  on  the  part  of  the  corporation,  to 
devote  the  land  taken  to  the  purposes  for  which  it  was 
acquired,  which  obligation  could  only  be  adequately 
enforced  by  mandamus.^  And  it  was  hel-d,  too,  that  the  *  221 
relief  might  be  granted  at  the  instance  of  a  share- 
holder in  the  company,  as  well  as  an  adjoining  land-owner.  ^ 
§  316.  The  principle,  however,  thus  attempted  to  be 
established  by  the  kings  bench,  was  afterwards  overthrown 
on  error  to  the  exchequer  chamber,  and  the  English  rule  may 
now  be  regarded  as  well  settled,  that  mandamus  will  not  lie 
in  this  class  of  cases.  And  where  a  railway  company  is 
incorporated,  with  the  usual  grants  of  the  right  of  eminent 
domain,  and  permission  is  given  the  company  to  construct 
its  road  as  proposed,  such  permission  imposes  no  imperative 
duty  upon  the  corporation  to  proceed  with  the  work,  the 
statute  being  construed  as  permissive  and  not  obligatory. 
Nor  does  the  acceptance  of  its  charter  by  the  railway  com- 
pany create  such  a  contract  with  the  public,  or  with  individual 
land-owners,  as  to  make  it  obligatory  upon  the  company  to 
construct  the  road  proposed.*     And  although  acts  of  incor- 

'  Queen  v.  York   &   North  Mid-  '  Queen  «.  Ambergate  etc.  R.  Co. 

land  R.  Co.  1  El.  &  Bl.  178,  reversed  17  Ad.  &  E.  N.  S.  362. 

on  error  in  the  exchequer  chamber,  '  York  &  North   Midland  R.  Co. 

lb.  858;  Queen  v.  Eastern  Counties  -b.  The  Queen,  1  El.  &  Bl.   858,  re- 

R.  Co.  10  Ad.  &  E.  531 ;  Queen  v.  versing  same  case,   lb.  178 ;  Great 

York,  Newcastle  &  Berwick  R.  Co.  Western  R.  Co.  v.  The  Queen,  1  El. 

16  Ad.  &  E.   N.   S.  886 ;  Queen  v.  &  Bl.  874,  reversing  same  case  lb. 

Great  Western  R.  Co.   1  El.   &  Bl.  253.    York  &  North   Midland   R. 

258,  reversed  on  error  in  the  ex-  Co.  v.  The  Queen,  is  the  leading 

chequer  chamber,  lb.  874.  And  see  English  case  upon  the  doctrine  un- 

Queen  v.  Bristol  Dock  Co.  3  Ad.  &  der  discussion.    This  was  a  writ  of 

E.  N.  S.  64.  But  see  Queen  i>.  Rooh-  error  to  the  exchequer    chamber, 

dale  &  Halifax  Turnpike,  13  Ad.  &  from  a  judgment    of    the  queens 

E.  N.  S    448 ;  Queen  v.  Bristol  &  bench,  upon  a  demurrer  to  a  return 

Exeter  R.  Co.  4  Ad.  &  E.  N.  S.  162;  to  a  mandamus,  commanding  the 

King  V.  Brecknock  Canal  Co.  8  Ad.  plaintiff  in  error,  the  defendant  bo- 

&  E.  217.  low,  to  purchase  lands  and  make  a 
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poration  of  railway  companies  are  frequently  spoken 

*  222  of  as  contracts,  they  can  not,  strictly  speaking,  be  con- 

strued as  such,  where  they  confer  only  conditional 
powers.  In  such  cases,  the  powers,  if  acted  upon,  carry  with 
them  corresponding  duties,  but,  if  not  acted  upon,  they  are 
not  regarded  as   imperative  upon  the  companies.     To  assert 

the  existence  of  a  contract   between  the  land-owners 

*  223  and  the  company,  by  which  the  latter  is  bound  to  com- 

plete its  road,  is  only  begging  the  question,  since,  as 
between  these  parties,  the  real  issue  is  whether  there  is  such 
a  contract,  and  this  can  not  be  inferred  from  a  permissive  or 

enabling  statute.      It    follows  necessarily  from   these 

*  224  views,  that  where  a  railway  company,  under  an  act 

of  incorporation  creating  no  compulsory  obligation  to 
construct  its  road,  has  completed  the  principal  portion  of  its 
line,  and  has  then   abandoned  the  residue    because  it  passes 
through  a  country  thinly  populated,  where  the  road,  if  con- 
structed, would   not  prove  remunerative, .  mandamus 

*  223  will  not  lie  to  compel  its  completion,  where  no  corrupt 

motives  are  imputed  to  the  company  in  abandoning 
the  line.i 

§  317.  In  the  absence  of  any  American  decisions  bearing 
directly  upon  the  principle  under  discussion,  the  question 
may  still  be  regarded  as  an  open  one  in  this  country,  although 
no  reason  is  perceived  why  the  rule  of  non-interference, 
adopted  by  the  exchequer  chamber,  should  not  be  recognized 
and  followed   here  as  well  as  in   England.     After  the  com- 

railway    between    certain     desig-  versed.    In    conformity  with  this 

nated  points,  pursuant  to  its  acts  decision,    the   judgment    of     the 

of  incorporation.    The  court  helow  queens   bench  in  Regina  v.  Lan- 

had    rendered   judgment    for   the  cashire  &  Yorlishiie  11.  Co.   1  El. 

prosecutors,    and    awarded  a  per-  &  Bl.  228,  was  also  reversed,  and 

emptory    mandamus    to    complete  the  doctrine  of  the  text  may  there- 

the  railway.    (See   Queen  v.  York  fore  be    regarded   as  conclusively 

&  North  Midland  R.  Co.  1  El.  &  Bl.  established  in  England. 
178.)    This  judgment  of  the  court  •  York  &  North  Midland  R.  Co. 

of    queens    bench,    awarding  the  d.  The  Queen,  1  El.  &  Bl.  858. 
peremptory     mandamus,    was    re- 
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pletion  of  the  railway,  however,  the  case  would  seem  to 
stand  upon  a  different  footing,  and  the  broad  doctrine  has 
been  maintained,  that,  after  the  completion  of  the  work,  the 
corporation  may  be  compelled  by  mandamus  to  fairly  and 
fully  carry  out  the  objects  for  which  it  was  created.  Thus, 
where  by  the  terms  of  its  charter  a  railway  is  required  to 
transport  passengers  to  a  particular  point  or  terminus,  it  may 
be  compelled  by  mandamus  to  conform  to  its  charter  obliga- 
tions in  this  particular.!  And  where  the  act  of  incorporation 
provided  that  the  public  should  have  the  use  and  enjoyment 
of  the  railway  upon  the  payment  of  certain  rates,  and  the 
company  afterwards  took  up  certain  portions  of  its  track, 
mandamus  was  granted  to  compel  there-placing  of  such  por- 
tions. And  this  was  allowed,  notwithstanding  the  liability 
of  the  corporation  by  indictment,  the  remedy  by  indictment 
being  regarded  as  far  less  effective  in  such  a  case  than  that 
by  mandamus.* 

§  318.  The  writ  has  frequently  been  granted  to  protect 
the  rights  of  land-owners  to  compensation  for  their  lands 
taken  in  the  construction  of  works  of  public  improvement. 
And  where  a  railway,  or  other  corporation,  is  vested  with  the 
right  of  eminent  domain,  it  may  be  compelled  by  mandamus 
to  take  the  necessary  steps  for  summoning  a  jury  to 
assess  damages  for  the  property  taken  or  damaged,  *  226 
and  it  may  even  be  required  by  the  writ  to  make  pay- 
ment of  the  amount  of  damages  so  assessed,  in  the  absence 
of  any  other  specific  or  adequate  remedy.  * 

§  319.  The  duty  incumbent  upon  railway  and  other  cor- 
porations engaged  in  works  of  public  improvement,  of  con- 
structing their  bridges  in  accordance  with  the  requirements 
of  their  charters,  or  in  such  manner  as  to  avoid  danger  or 

>  State  V.  The  Hartford  &  N.  H.  Co.  3  Ad.  &  E.  N.  S.  347;  King  «. 

E.  Co.  39  Conn.  533.  "Water  Works  Co.  6  Ad.  &  E.  355 ; 

'  King  V.  Severn  &  Wye  R.  Co.  3  Queen  v.  Trustees  of  Swansea  Har- 

Barn.  &  Aid.  644.  bor,  8  Ad.  &  E.  439 ;  Queen  «.  Dept- 

•  Queen  v.  Eastern  Counties  R.  ford  Pier  Co.  lb.  910. 
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inconvenience  to  the  public  and  to  prevent  the  obstruction 
of  navigation,  may  properly  be  enforced  by  mandamus.  ^ 
Thus,  a  railway  company  may  be  compelled  so  to  construct 
its  bridge  across  a  navigable  stream,  in  the  manner  prescribed 
by  its  charter,  as  not  to  obstruct  the  navigation  of  the  stream.  ^ 
So  a  bridge  company,  which,  by  the  terms  of  its  charter,  is 
required  to  maintain  and  forever  keep  in  repair  a  certain 
bridge,  may  be  compelled  by  mandamus  to  perform  this  duty. 
And  it  does  not  constitute  a  sufficient  objection  to  the  exer- 
cise of  the  jurisdiction  by  mandamus  in  such  a  case,  that  the 
offense  is  a  nuisance,  for  which  an  indictment  might  lie,  since 
the  duty  to  erect  and  keep  in  repair  the  bridge  is  a  public 
duty,  the  specific  performance  of  which  is  the  chief  thing 
sought,  and  for  which  mandamus  is  the  most  appropriate 
remedy. '  Indeed,  relief  has  been  granted  in  this  class  of 
cases  for  the  express  purpose  of  redressing  a  grievance  in  the 
nature  of  a  nuisance.  Thus,  where  it  is  the  duty  of  a  canal 
company  to  construct  a  bridge  over  a  road  which  is  obstructed 
by  its  canal,  this  duty  may  be  enforced  by  mandamus,  since 
there  is  no  other  adequate  remedy  at  law.  And  while,  in 
such  a  case,  pecuniary  damages    might    compensate  for  the 

past  injury  and  obstruction  of  the  road,  such  damages 
*  227  would   afford  no    redress    for   the   future,  since  the 

obstruction  would  still  remain.*  So  where  the  duty 
of  erecting  a  bridge  is  so  plainly  incumbent  upon  a  corpora- 
tion that  the  court  has  no  doubt  as  to  the  question  of  obli- 
gation, and  the  omission  to  perform  the  duty  is  admitted, 
mandamus  will  lie,  even  though  there  may  be  a  remedy  by 
indictment,  the  latter  not  being  regarded  as  a  specific  remedy 
to  compel  the  performance  of  the  particular  thing  sought.  ^ 

•  State  -0.  Wilmington  Bridge  Co.  Elch.  347. 

3  Harring.  313;  State  n.  Northeast-  «  giate  v.  Wilmington  Bridge  Co. 

ern  R.  Co.  9  Bicli.  347;  In  re  Tren-  3  Harring.  813. 

ton  Water  Power  Co.  Spencer,  659 ;  <  Habersham  v.  Savannah  &  Oge- 

Hahersham  v.  Savannah  &  Ogechee  chee  Canal  Co.  26  Geo.  665. 

Canal  Co.  36  Geo.  665.  ^  In  re  Trenton  Water  Power  Co, 

'  State  V.  Northeastern  R.  Co.  9  Spencer,  659. 
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§  320.  The  obligation  of  railway  companies  to  construct 
and  maintain  proper  crossings  and  suitable  approaches  thereto 
at  all  points  where  their  lines  of  railway  intersect  public 
streets  or  highways,  and  to  leave  all  such  highways  as  they 
may  cross  in  a  safe  condition  for  the  use  of  the  public,  is  an 
obligation  which  may  properly  be  enforced  by  the  aid  of 
mandamus.  1  And  the  right  of  the  courts  to  interfere  in 
such  cases  for  the  protection  of  the  public  would  seem  to  be 
the  same,  whether  grounded  upon  the  common-law  obligation 
of  railway  companies  to  maintain  their  crossings  in  a  safe 
condition,  or  upon  express  provisions  of  their  charters  affirm- 
ing and  declaring  the  common-law  dnty.^  So  when  it  is  the 
duty  of  a  railway  company  to  construct  a  crossing  of  a  given 
character  at  such  place  as  may  be  designated  by  the  owner 
of  land  over  which  the  railway  passes,  the  performance  of 
this  duty  may  be  coerced  by  mandamus. '  So  when  a  rail- 
way company  is  granted  the  right  of  way  through  a  city  and 
certain  conditions  are  annexed  to  the  grant  and  embodied  in 
the  ordinance,  requiring  the  company  to  maintain  all  neces- 
sary crossings,  approaches  and  culverts  at  points  where  the 
track  runs  upon  or  across  the  streets  and  alleys  of  the  city, 
and  to  make  such  crossings  and  approaches  of  suitable  con- 
struction for  the  convenient  jjassage  of  persons  and  vehicles, 
mandamus  lies  to  compel  the  performance  of  these  con- 
ditions.* And  mandamus  will  go  to  compel  a  railway  com- 
pany to  restore  a  highway  over  which  it  has  constructed  its 
road,  as  required  by  law,  although  such  restoration  may 
require  the  company  to  resort  to  proceedings  for  the  com- 
pulsory taking  of  land.^  But  where,  by  its  act  of  incorpoi'a- 
tion,  a  railway  company  has  an  option  at  its  point  of  crossing 
a  highway,   either    to    carry    its    track    over   the   highway, 

'  People  V.  Chicago  &  Alton  R.  '  Boggs  v.  0.   B.  &  Q.  E.  Co.  54 

Co.  67  111.  118 ;  Indianapolis  &  Ciu-  Iowa,  435. 

cinnati  R.  Co.  «.  The  Slate,  37  Ind.  *  Indianapolis   &   Cincinnati  R. 

489.  Co.  V.  The  State,  37  Ind.  489. 

2  People  «.  Chicago  &  Alton  R.  ^  People  ii.  Dutchess  &  C.  R.  Co. 

Co.  67  111.  118.  58  N.  Y.  153. 
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*  228  or  the  higlnvay  over  its  tract,  a  mandamus  command- 
ing the  company  to  do  one  of  these  things  in  the 
altei'native  is  defective,  if  the  record  fails  to  show  that  it  is 
impossible  that  the  other  branch  of  the  alternative  can  be 
performed.  ^ 

§  320  a.  Mandamus  being  the  appropriate  remedy  to 
compel  a  railway  company  to  perform  the  public  duties 
required  of  it  by  its  charter,  the  writ  will  go  to  direct  a  com- 
pany to  erect  and  maintain  a  depot,  this  duty  being  imposed 
\ipon  it  by  law.  *  And  when  it  is  the  duty  of  a  railway  com- 
pany to  receive  certain  tax  receipts  in  payment  of  freight  or 
passage  over  its  line,  this  duty  may  be  enforced  by  manda- 
mus, there  being  no  other  specific  and  adequate  reutiedy.s  So 
a  railway  company  may  be  required  by  mandamus  to  deliver 
shares  of  its  capital  stock  to  a  municipal  corporation,  to 
which  the  latter  is  entitled  in  exchange  for  its  bonds.*  The 
writ  will  not,  however,  be  used  to  relieve  against  excessive 
freight  charges,  the  remedy  at  law  being  regarded  as  adequate 
in  such  case.'  Nor  will  it  go  to  compel  a  company  to  issue 
to  its  creditors  bonds  secured  by  mortgage,  when  the  relief 
sought  is  in  the  nature  of  specific  performance  of  a  contract 
to  secure  the  indebtedness  by  mortgage,  and  when  other 
incumbrances  have  intervened  and  the  property  aifected  has 
passed  into  the  hands  of  purchasers  who  are  not  before  the 
court.  ^  And  when  a  railway  company  is  in  the  hands  of  a 
receiver,  appointed  by  a  court  of  competent  jurisdiction,  who 
is  operating  the  road  under  the  direction  of  the  court,  man- 

•  Queen  ».  Southeastern  K.  Co.  4  ».  New  Haven  &  N.  Co.  41  Conn. 

H.  L.  Ca.  471.  134. 

2  Kailroad  Commissioners  b.  P.  &  <  State  v.  Clieraw  &  C.  E.  Co.  16 

O.  C.  R.  Co.  63  Me.  369.  S.  C.  534. 

8  Mobile  &  O.  R.  Co.  v.  Wisdom,  s  State  ».  Mobile  &  M.  R.  Co.  59 

5  Heisk.  125.    As  to  the  use  of  man-  Ala.  331. 

damus  to  command  a  railway  com-  ^  Ham  v.  Toledo,  W.  &  W.  R.  Co. 

pany  to  resume  the  use  of  a  station  39  Ohio  St.  174. 
which  't  has  abandoned,  see  State 
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damns  will  not  lie  against  the  company  and  its  receiver  to 
control  their  conduct  in  the  operation  of  the  road.i 

§  321.  Duties  imposed  upon  a  corporation,  not  by  virtue 
of  express  law  or  by  the  conditions  of  its  charter,  but  arising 
out  of  contract  relations,  will  not  be  enforced  by  mandamus, 
since  the  use  of  the  writ  is  limited  to  the  enforcement  of  obli- 
gations imposed  by  law.*  Tims,  the  writ  will  not  go  to  a  turn- 
pike company,  to  compel  it  to  keep  a  bridge  in  repair  upon 
the  ground  of  its  having  contracted  so  to  do  with  the  officers 
of  the  county.'  Nor  will  it  be  used  to  command  a  bridge 
company  to  rebuild  and  maintain  a  bridge  over  a  river,  the 
obligation,  if  any,  resting  only  in  contract.*  And  when 
the  charter  of  a  railway  company  requires  it  to  enter  into  a 
contract  for  the  performance  of  a  specific  act,  and  it  enters  into 
such  contract  accordingly,  mandamus  will  not  lie  for  the  per- 
formance of  the  contract,  but  the  party  aggrieved  will  be  left 
to  the  ordinary  remedy.  ^ 

§  322.  Mandamus  has  been  held  to  be  the  proper  remedy 
to  compel  a  railway  company  to  deliver  to  a  particular  ware- 
house or  grain  elevator  grain  consigned  thereto  in  bulk  along 
the  line  of  railway,  the  warehouse  itself  being  situated  upon 
the  line  of  respondent's  road,  with  facilities  for  the  delivery 
of  grain  equal  to  those  of  other  warehouses  at  which  the  rail- 
way delivers,  and  the  carriage  of  grain  in  bulk  being  a  part  of 
the  regular  business  of  the  road.  The  right  to  relief  by  man- 
damus in  such  case  is  based  iipon  the  duty  or  obligation  of 
the  railway  company  as  a  common  carrier,  and  the  want  of 
any  other  adequate  remedy  at  law. " 

S  322  a.     The  writ  has  also  been  granted  to  compel  the 

1  State  «.  Marietta  &  C.  K.  Co.  35      Co.  16  Ohio  St.  308. 

Ohio  St.  154.  *  State     v.     Republican     River 

2  State  v.  Zanesville  Turnpike  Co.      Bridge  Co.  20  Kan.  404. 

16  Ohio  St.  308;  State  •».  Paterson,  ^  State  v.  Paterson,  N.  &  N.  Y.  R. 

N.  &  N.  Y.  R.  Co.  43  N.  J.  L.  505 ;  Co.  43  N.  J.  L.  505. 

State  «.  Republican  River  Bridge  ^  Chicago  &  Northwestern  R.  Co. 

Co.  20  Kan.  404.  e.  The  People,  56  111.  365. 
» State    'B.  Zanesville   Turnpike 
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owners  of  steamboats  to  furnish  to  the  proper  authorities  of 
the  state  a  list  of  the  amount  of  freight  and  of  the  number 
of  passengers  transported  by  them,  the  duty  of  furnishing  such 
list  being  fixed  by  a  statxite  of  the  state,  i  And  in  Maryland 
the  writ  has  been  granted  to  compel  the  payment  by  railway 
corporations  of  taxes  which  have  been  assessed  upon  their 
capital  stock.  2 

1  Board  of  Commissioners  v.  "Wil-  "  Emory  v.  The  State,  41  Md.  38; 

lamette,  T.  &  L.  Co.  6  Oregon,  319.      Barney  v.  The  State,  43  Md.  480. 
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S  323.  The  vast  interests  entrusted  to  the  care  of 
*  280  municipal  and  public  corporations,  as  well  as  the 
extraordinary  powers,  partaking  both  of  a  legislative 
and  of  a  judicial  character  which  are  exercised  by  these 
bodies,  have  occasioned  frequent  applications  for  the  aid  of 
the  courts  by  mandamus  to  compel  the  proper  performance 
of  their  corporate  duties,  and  to  set  them  in  motion  when 
they  have  refused  to  act  upon  matters  falling  within  the 
scope  of  their  well-defined  powers.  ^  And  while  it  is  true, 
as  we  shall  hereafter  see,  that  in  all  matters  entrusted  to  or 
properly  resting  in  the  judgment  and  discretion  of  such 
bodies,  or  their  officers,  and  upon  which  they  have  actually 
passed,  mandamus  will  not  lie  to  control  their  decision,  it  is 
still  the  most  efficient  remedy  and  is  freely  granted  to  set 
them  in  motion  and  to  enforce  action,  when  they  have  refused 
to  act  at  all.' 

§  324.  Mandamus  has  been  fitly  termed  the  spur  by  which 
municipal  officers  are  moved  to  the  performance  of  their 
duty.  *  And  it  may  be  affirmed  as  a  general  rule,  sanctioned 
by  the  best  authorities,  that  when  a  plain  and  imperative 
duty  is  specifically  imposed  by  law  upon  the  officers  of  a 
municipal  corporation,  so  that  in  its  performance  they  act 
merely  in  a  ministerial  capacity,  without  being  called  upon 
to  exercise  their  own  judgment  as  to  whether  the  duty  shall 
or  shall  not  be  performed,  mandamus  is  the  only  adequate 
remedy  to  set  them  in  motion,  and  the  writ  is  freely  granted 
in  such  cases,  the  ordinary  remedies  at  law  being  unavail- 
ing.'* As  illustrating  the  rule,  it  is  held  that  when  county 
commissioners  are  required  by  a  plain  and  positive  statute  to 

iln  Dillon  on  Municipal  Corpor-  82  Ind.  883;  Albin  «.  Board  of  Di- 
ations,  Cli.  XX,  will  he  found  a  very  rectors,  58  Iowa,  77. 
full  and  satisfactory  collection  of  'HoweB.  Commissioners  of  Craw- 
authorities  bearing  upon  the  sub-  ford  Co.  47  Pa.  St.  361. 
ject-matter  here  discussed.  *  Humboldt  Co.  v.  Churchill  Co. 

2  Supervisor  of  Sand  Lake  v.  Su-  6  Nev.  30 ;    Hall  v.  Selectmen  of 

pervisor   of  Berlin,  3    Cow.  485;  Somersworth,  39  N.H.  511 ;  ^.u parte 

Pflster  V.  Boai'd  of  Commissioners,  Common  Council  of  Albany,  3  Cow. 
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set  aside  a  certain  portion  of  the  county  funds  annually  for  a 
specific  purpose,  and  have  refused  to  perform  this  duty,  they 
may  be  compelled  to  act  by  mandamus. *  So  where, 
under  the  statutes  of  a  state,  it  is  made  the  imperative  *-231 
duty  of  town  authorities  to  appropriate  and  pay  over 
a  certain  percentage  of  the  taxation  of  the  town  for  the  sup- 
port of  teacher's  institutes,  the  payment  may  be  enforced  by 
mandamus,  there  being  no  other  adequate  remedy,  by  action 
at  law  or  otherwise.  ^  So,  too,  where  the  legislature  has 
directed  the  municipal  authorities  of  a  city  to  create  a  public 
fund  or  stock  for  a  particular  purpose,  the  writ  may  issue  to 
the  common  council  of  the  city,  requiring  them  to  pass  the 
necessary  ordinance  for  creating  the  stock,  since  the  obliga- 
tion laid  upon  them  is  imperative,  and  they  have  no  discre- 
tion as  to  its  performance.  *  And  where  a  board  of  municipal 
oflBcers  are  required  by  law  to  raise  for  the  support  of  the 
poor  so  much  money  annually  as  may  be  fixed  by  another 
board,  entrusted  with  full  power  as  to  determining  the 
amount  thus  to  be  raised,  the  duty  of  raising  the  money  may 
be  enforced  by  mandamus,  there  being  no  discretion  left  to 
the  officers,  and  their  duty  being  purely  of  a  ministerial 
nature.*  So  where  it  is  made  the  duty  of  a  town  clerk  to 
record  surveys  of  highways  made  by  the  highway  commis- 
sioners of  the  town,  the  performance  of  the  duty  may  be 
coerced  by  mandamus.  And  in  such  case,  it  constitutes  no 
sufficient  return  to  the  writ  to  allege  that  the  commissioners 
had  not  duly  qualified,  since  the  validity  of  their  title  can 

358 ;  People  v.  Common  Council  of  v.  Taylor,  57  Iowa,  72. 

New  York,  45  Barb.  473 ;  People  v.  '  Humboldt  Co. «.  Churchill  Co.  6 

Collins,  7  Johns.  Rep.  549 ;  People  Nev.  80. 

V.  Supervisors  of  Sullivan  Co.  56  N.  "  Hall  v.  Selectmen  of  Somers- 

Y.  249 ;  People  v.  Green,  64  N.  Y.  worth,  39  N.  H.  511. 

499 ;  People  v.  Supei'visors  of  On-  '  People  e.  Common   Council  of 

tario,  85  N.Y.  823 ;  City  of  Lafayette  New  York,  45  Barb.  478. 

1).  The  State,  69  Incl.318;  Overseers  *Ux  parte  Common  Council  of 

of  Porter  Township  v.  Overseers  of  Albany,  8  Cow.  358. 

Jersey  Shore,  83  Pa.  St.  375;  Henry 
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not  be  attacked  collaterally,  upon  proceedings  in  mandamus, 
and  it  is  not  competent  for  a  mere  ministerial  officer,  such  as 
a  clerk,  to  adjudge  the  acts  of  the  commissioners  to  be  null 
and  void.i 

S  324  a.  Mandamus  will  also  lie  to  compel  the  board 
of  supervisors  of  a  county  to  designate  the  newspapers  in 
the  county  in  which  the  public  laws  shall  be  published,  when 
such  duty  is  required  of  the  supervisors  by  law.^  So  when 
it  is  the  duty  of  the  common  council  of  a  city  to  determine 
the  amount  of  a  bond  to  be  given  by  certain  officers,  this 
duty  may  be  enforced  by  mandamus.*  And  when  the  com- 
mon council  of  a  city,  having  full  authority  so  to  do,  have 
directed  the  city  comptroller  to  rent  certain  premises  to  be 
used  for  city  purposes,  mandamus  will  lie  to  require  him  to 
rent  the  premises  as  directed.*  So  the  writ  will  go  to  the 
overseers  of  the  poor  of  a  township  to  require  them  to  receive 
and  provide  for  a  pauper,  when  this  duty  is  plainly  incum- 
bent upon  them  by  law  and  there  is  no  other  adequate 
remedy.  5  But  it  will  not  go  to  command  municipal  officers 
to  execute  a  contract  which  is  illegal  and  unauthorized.* 
Nor  will  it  go  to  compel  aldermen  to  attend  meetings  of  the 
common  council  of  a  city,  there  being  no  specific  right  in- 
volved, but  only  a  general  violation  of  public  duty.'' 

§  325.  While,  as  M'e  have  thus  seen,  the  courts  are 
inclined  to  a  somewhat  liberal  exercise  of  their  jurisdiction 
by  mandamus,  for  the  purpose  of  coercing  the  performance 
of  duties  obligatory  upon  municipal  corporations  and  their 

'People  V.  Collins,  7  Johns.  Eep.  69  Ind.  318. 
549.  *  People  «.  Green,  64  N.  T.  499. 

2  People  B.  Supervisors  of  Sullivan         ^  Overseers  of  Porter  Township  «. 

Co.  56  N.  y.  349.    And  it  is  held  in  Overseers  of  Jersey  Shore,  83  Pa. 

this  case  that  any  citizen  of  the  St.  875. 

county  has  such  an  interest  in  the         '  State  ».  Mayor  of  Newark,  35 

suhject-matter  as  to  render  him  a  N.  J.  L.  396;    State  «.  Halsted,  39 

competent  relator  in  the  proceed-  N.  J.  L.  640. 
ing.  '  People    «.  Whipple,  41   Mich, 

»City  of  Lafayette  «.  The  State,  548. 
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officers,  they  yet  refuse  to  trespass  upon  the  limits  of  official 
discretion,  and  tlie  principle  applies  M'ith  peculiar 
force  to  this  class  of  cases,  that  mandamus  will  not  lie  *  232 
to  control  the  decision  of  officers  entrusted  with  the 
power  of  determining  any  particular  matter.  Where,  there- 
fore, municipal  authorities  are  by  law  entrusted  with 
jurisdiction  over  certain  matters,  the  decision  of  which  rests 
in  their  sound  discretion,  and  requires  the  exercise  of  their 
judgment,  mandamus  will  not  lie  to  control  or  in  any  manner 
interfere  with  their  decision,  since  the  courts  will  not  direct 
in  what  manner  the  discretion  of  inferior  tribunals  and 
officers  shall  be  exercised,  i  Thus,  where  county  commis- 
sioners are  by  law  authorized  to  erect  certain  public  buildings, 
without  being  required  to  erect  them  in  any  particular  time, 
the  power  of  determining  when  the  buildings  shall  be  erected 
resting  in  their  own  judgment,  they  can  not  be  compelled  by 
mandamus  to  erect  a  particular  building  at  a  particular  time, 
since  this  would  substitute  the  judgment  and  opinion  of  the 
court  in  place  of  tlieir  own  discretion.  ^  And  where  tlie 
mayor  of  a  city  is  invested  with  discretionary  powers  as  to 
the  leasing  of  certain  lands,  requiring  the  exercise  of  his 
judgment,  he  is  not,  as  to  such  powers,  subject  to  control  by 
mandamuo.* 

§  326.  An  excellent  illustration  of  the  rule  is  presented  in 
the  case  of  the  approval  of  official  bonds  by  municipal 
officers.  And  where  certain  town  officers  are  entrusted  by 
law  with  the  power  of  approving  the  sufficiency  of  sureties 
upon  the  bonds  of  town  constables,  and  of  fixing  the  amount 
of  the  bonds,  they  will  not  be  required  by  mandamus  to 
approve    a    particular   bond    tendered.*     "Where,  however, 

1  Commonwealth  D.Henry,  49  Pa.  Salle     Co.    84    111.    303;    State  v. 

St.  530 ;  Ex  parte  Black,  1  Ohio  St.  Justices,  58  Mo.  583. 

30;  In  re  Priclcett,  Spencer,  134.  "Ex  parte  Black,  1  Ohio  St.  80; 

And  see  Smith  v.  Mayor  of  Boston,  State  v.  Justices,  58  Mo.  583. 

1  Gray,  72;  Respublica  v.  Guardians  ^  Commonwealth  v.  Henry,  49  Pa. 

of  the  Poor,  1  Yeates,  (2nd  edition,)  St.  530. 

476 ;  People  v.   Supervisora  of  La  *  In  re  Prickett,  Spencer,  134. 
17 
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municipal  officers  whose  duty  it  is  to  accept  and  approve  of 
the  bonds  tendered  by  officers  elect,  have  refused  to  act  in 
the  matter,  the  writ  may  issue  for  the  purpose  of  setting 
them  in  motion,  and  the  party  aggrieved  will  not  be  required 
to  resort  to  proceedings  in  quo  warranto  against  the  incum- 
bent of  the  office.  1  But  where  a  board  of  officers, 
*  233  such  as  guardians  of  the  poor  of  a  city,  are  entrusted 
by  law  with  the  power  of  appointment  to  certain  minor 
offices,  the  entire  matter  resting  in  their  discretion,  they  will 
not  be  controlled  as  to  the  appointment  by  mandamus,  since 
if  inconvenience  or  hardship  arises  from  the  appointment 
actually  made,  the  legislature,  and  not  the  court,  is  the 
proper  forum  to  which  resort  should  be  had  for  relief.  ^ 

S  327.  The  granting  of  licenses,  being  usually  a  matter 
of  sound  discretion,  falls  under  the  general  rule  above  laid 
down.  And  whenever  the  authorities  of  a  municipal  corpo- 
ration are  entrusted  with  the  power  of  granting  licenses,  such 
as  for  the  sale  of  liquors,  or  the  keeping  of  houses  of  enter- 
tainment, having  discretionary  powers  in  the  matter,  their 
discretion  will  not  be  interfered  with  by  mandamus,  and  if 
they  have  once  acted  upon  and  decided  an  application 
the  courts  will  not  interfere  to  correct  their  decision.  ^  So 
when  a  board  of  municipal  officers  are  empowered  to  grant 
licenses  upon  due  application  to  operate  ferries,  and  have 
acted  upon  such  applications,  granting  one  and  refusing 
another,  the  writ  will  not  go  to  require  them  to  grant  a 
license  to  the  unsuccessful  applicant.*  Otherwise,  however, 
if  the  license  has  been  refused  under  a  mistaken  construction 
of  the  law  governing  the  case,  and  when  a  board  of  county 
supervisors,  acting  under  a  mistake  as  to  the  law,  have 
refused  a  ferry  license  to  which  the  applicant  was   clearly 

»  State  V.  Lewis,  10  Ohio  St.  128.  Francisco.SO  Cal.  591 ;  Schlcaudecker 

'  Respublica  «.  Guardians  of  the  «.  Marshall,   72  Pa.   St.   200.    See 

Poor,  1  Yeates,  (2nd  edition,)  476.  also  People  «.  Village  of  Crotty,  93 

'  CityofLouis-ville®.  Kean,  18B.  111.180;  Purdy  «.  Sinton,56Cal.l33. 

Mon.  9 ;  £!x  parte  Persons,  1  Hill,  *  Oxford   Perry  Co.  v.  Commis- 

655.;  People  v.  Supervisors  of  San  sionera  of  Sumner  Co.  19  Kan.  293, 
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entitled,  the  writ  has  been  allowed.  ^  And  the  municipal 
authorities  of  a  town  may  be  required  by  mandamus  to  issue 
a  license  to  sell  liquors  to  one  who  is  entitled  thereto,  when 
they  have  arbitrarily  and  capriciously  refused  such  license.* 
§  328.  It  follows  necessarily  from  the  rule  as  above 
discussed  and  illustrated,  that  when  municipal  officers  have 
once  acted  upon  matters  properly  entrusted  to  their  decision, 
they  can  not  be  compelled  again  to  act  upon  the  same  matters. 
For  example,  when  the  mayor  and  common  council  of  a  city  are 
empowered  with  the  determination  of  the  amount  of  damages 
to  be  paid  to  adjacent  land-owners  for  injury  sustained  in  the 
opening  of  a  railway,  and  have  rendered  a  final  decision  in 
the  matter,  mandamus  will  not  lie  to  compel  them  to  again 
consider  the  question.'  So  when  a  board  of  county  super- 
visors are  entrusted  with  the  pov?er  to  determine  the  size, 
cost  and  quality  of  materials  for  a  county  jail,  and  have 
acted  in  the  matter  and  provided  a  jail,  their  discretion  will 
not  be  reviewed  upon  an  application  for  a  mandamus  to  build 
a  better  jail,  and  the  relief  will  be  denied.*  And  the  writ 
will  not  go  to  a  board  of  county  supervisors  to  call  an  election 
upon  the  question  of  a  relocation  of  the  county  seat,  when 
they  have  already  passed  upon  the  application  and  denied  it, 
since  it  is  not  the  province  of  a  mandamus  to  correct  the 
errors  and  mistakes  of  such  bodies.  ^ 

S  329.  It  has  already  been  shown,  in  discussing 
the  law  of  mandamus  as  applied  to  private  corpora-  *  234 
tions,  that  the  courts  are  inclined  to  a  liberal  use  of 
the  writ  for  the  purpose  of  compelling  the  delivery  of  cor- 
porate books  and  records  to  the  persons  properly  entitled 
thereto,  as  well  as  to  procure  an  inspection  of  such  books  and 
records  by  a  corporator  entitled   to   such    inspection.*     The 

iThomasc.  Armstrong,  7  Cal.  286.  'People  v.   Supervisors    of   La 

2  Zanone  v.  Mound  City,  103  111.  Salle  Co.  84  111.  303. 

553.  ^  State  v.  Nemaha  Co.  10  Neb.  3a 

'^  Smith  V.  Mayor    of  Boston,  1  '  See  §  306  ante,  et  seq. 

Gray,  73. 
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|urisdiction  oyer  the  records  of  municipal  and  public  cor- 
porations rests  upon  similar  princijjles,  and  the  rule  is  well 
settled  that  mandamus  will  lie  to  compel  the  delivery  of  the 
books  and  records  of  such  corporate  bodies  into  the  custody 
of  the  oiEcers  properly  entitled  thereto,  i  For  example,  a 
county  treasurer  may  be  required  by  the  writ  to  deliver  to 
the  clerk  of  the  county  the  books  of  account  pertaining  to  his 
office,  showing  his  receipts  and  disbursements  during  his  term 
of  office,  when  such  books  are  required  by  law  to  be  deposited 
with  the  clerk.  2  Nor  does  the  fact  that  respondent  has 
resigned  his  office  and  a  successor  has  been  elected  and  quali- 
fied, constitute  sufficient  ground  for  withholding  relief.^  So 
mandamus  will  lie  in  behalf  of  a  boai-d  of  municipal  officers, 
such  as  the  selectmen  of  a  town,  duly  elected,  to  enforce  the 
surrender  of  the  books  and  records  pertaining  to  their  office, 
which  are  held  by  other  persons  claiming  the  office,  the  re- 
lief being  granted  in  such  a  case  on  the  ground  of  the  inade- 
quacy of  the  ordinary  legal  remedies.*  Nor  is  it  a  sufficient 
objection  to  the  issuing  of  the  writ,  that  the  person  having 
custody  of  the  corporate  books  claims  them  by  way  of  security 
for  money  advanced  for  the  corporation. 5  And  mandamus 
will  go  to  the  person  having  custody  of  municipal  records 
to  compel  their  production  at  a  corporate  meeting. «  So  it 
lies  to  a  former  mayor  of  a  city,  to  compel  the  delivery  of 
the  commoji  seal  of  the  city  to  his  successor.'  And  a  board 
of  municipal  officers,  who  are  entitled  to  the  custody  of  cer- 
tain municipal  bonds,  may  have  the  aid  of  a  mandamus  to 
procure  their  delivery  from  the  person  having  them  in 
charge. 8     But  in  all  cases  where  the  aid  of  a  mandamus  is 


1  Walter  v.  Belding,  24  Vt.  658 
Kimball  v.  Lamprey,  19  N.  H.  215 
Kiug  D.  Payn,  1  Nev.  &  P.  524 
King  i>.  Ingram,  1   Black.  W.  50 


Iowa,  433. 

*  Kimball  v.  Lamprey,  19  N.  H. 
215. 

^  Kins  V.  Ingram,  1  Black.  W.  50. 


City   of  Keokuk   ».   Merriam,   44  •  Anon.  2  Barn.  K.  B.  235. 

Iowa,  432.  '  People  d.  KildufF,  15  111.  492. 

2  King  v.  Payn,  1  Nev.  &  P.  524.  *  Pearsons  v.  Ranlett,  110  Mass. 

•  City  of  Keokuk  v.  Merriam,  44  118. 
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invoked  to  procure  the  surrender  of  municipal  records,  it  is 
incumbent  upon  the  relator  to  clearly  establish  his  right,  and 
in  the  absence  of  a  satisfactory  showing  in  this  respect  the 
relief  will  be  withheld.  Thus,  the  members  of  a  committee 
appointed  by  a  town  to  audit  the  accounts  of  overseers 
of  the  poor,  have  no  such  interest  in  the  books  and  *  235 
papers  kept  by  such  overseers,  as  to  entitle  them  to 
the  extraordinary  aid  of  a  mandamus  to  compel  their  delivery. 
Such  persons  are  not  public  officers,  entitled  to  the  custody 
of  the  books  by  virtue  of  their  office,  but  are  only  the  agents 
of  the  town,  and  the  wrong  being  to  the  principal  and  not  to 
the  agent,  the  principal  should  seek  redress,  i 

§  329  a.  Mandamus  is  also  employed  for  the  purpose  pf 
correcting  errors  in  the  records  of  the  proceedings  of  muni- 
cipal bodies.  Thus,  it  will  go  to  the  clerk  of  the  common 
council  of  a  city  to  correct  an  inaccurate  record  of  the  coun- 
cil proceedings,  kept  by  such  clerk  in  his  official  capacity, 
upon  the  application  of  one  who  is  specially  interested  in 
having  such  correction  made.  ^  So  it  lies  to  the  chairman 
of  a  board  of  county  supervisors  to  call  a  meeting  of  such 
board  and  to  rectify  its  minutes.  * 

§  330.  Upon  principles  analogous  to  those  already  con- 
sidered, the  courts  interfere  by  mandamus  to  compel  muni- 
cipal authorities  to  allow  the  inspection  of  their  records  by 
persons  entitled  thereto,  and  the  writ  will  be  granted  in 
behalf  of  a  member  of  the  municipality,  who  is  entitled  to 
an  inspection  of  its  books,  to  permit  him  to  make  such 
inspection  and  to  take  co2)ies  and  abstracts  of  the  records  at 
his  own  cost.*  It  is,  of  course,  essential  to  the  exercise  of 
the  jurisdiction  in  such  cases,  that  the  relator  should  show 

1  Bates  V.  Overseers  of  the  Poor,  when  sought  to  correct  the  records 
14  Gray,  163.  of  a  board   of  municipal  officers, 

2  Farrell  ».  King,  41  Conn.  448.  such  records  being  under  their  own 
But  see  Pond  ®.  Parrott,  43  Conn,  exclusive  control.  Wigginton  v. 
13.  Marldey,  53  Cal.  411. 

'  People  «.  Brinkerhoff,  68  N.  Y.  *  Rex  v.  Guardians  of  Great  Par- 

259.    But  the  writ  has  been  denied      ingdon,  9  B.  &  C.  541. 
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some  interest  in  the  records  which  he  seeks  to  inspect,  and  it 
may  well  be  doubted  whether  the  writ  would  in  any  case  be 
allowed  upon  the  relation  of  a  mere  stranger.  But  a  resident 
within  the  municipality,  who  has  been  sued  by  the  corpora- 
tion for  a  violation  of  one  of  its  by-laws,  is  entitled  to  the 
aid  of  a  mandamus  to  procure  an  inspection  of  the  books  of 
the  corporation,  as  far  as  they  relate  to  the  matter  in  dispute, 
and  to  compel  the  cle;.k  of  the  corporation  to  furnish  him 
with  copies  of  its  by-laws,  at  his  expense.*  And  the  writ 
may  be  granted  to  compel  a  register  of  deeds  to  allow  the 
proper  oflicers  of  the  county  to  have  access  to  the  records  for 
the  purpose  of  making  certain  changes  therein,  which  they 
are  by  law  authorized  to  make.  * 

8  331.  Where  the  laws  of  a  state  provide  that  registrars 
of  elections  shall,  as  soon  as  possible  after  an  election,  deposit 
with  the  clerk  of  the  county  the  original  books  of  registra- 
tion, to  be  preserved  among  the  records  of  the  county,  the 
duty  thus  created  is  of  such  a  nature  as  to  come  within  the 
jurisdiction  by  mandamus,  and  the  writ  will  go  to  compel 
such  delivery.* 

§  332.  The  writ  is  sometimes  granted  against  municipal 
officers  or  local  boards  entrusted  with  the  management  of 
schools.     And  where  a  uniform  system  of  schools  is  provided 

by  the  constitution  or  laws  of  the  state,  to  which  all 
*  236  children  of  a  certain  age  are  entitled  to  admission,  the 

school  trustees  or  board  of  education  may  be  required 
by  mandamus  to  admit  to  school  privileges  a  child  of  the 
required  age  whom  they  have  excluded  on  account  of  color.* 
"Where,  however,  it  is  provided  by  statute  that  the  education 
of  colored  children  shall  be  in  separate  schools,  which  have 
been  provided  accordingly,  the  writ  will  not  go  for  the  ad- 

'  Harrison  v.  Williams,  4  Dow.  &  pie  v.  Board  of  Education  of  De- 

Ey.  830.  troit,  18  Mich.  400 ;  Clark  «.  Board 

2  Hawes  v.  "White,  66  Me.  305.  of  Directors,  24  Iowa,  266 ;  Smith 

^  McDiarmid  v.   Fitch,  37  Ark.  v.  Directors,  40  Iowa,  518 ;  Dove  v. 

106.  Independent    School    Disti-ict,   41 

*  State  V.  Duffy,  7  Nev.  343;  Peo-  Iowa,  689. 
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mission  of  colored  children  to  a  school  allotted  to  whites.' 
Nor  will  it  go  to  restore  a  child  to  a  public  school  when,  if 
granted,  it  would  be  unavailing,  the  term  of  school  having 
elapsed.*  But  it  will  lie  to  compel  school  directors  to  admit 
to  the  public  schools  a  pupil  whom  they  have  excluded  for 
disregarding  an  order  which  was  in  excess  of  the  powers  of 
such  directors.*  So  the  writ  will  be  granted  against  the 
officers  of  a  school  district,  requiring  them  to  conform  to  the 
law  regulating  the  discharge  of  their  duties,  and  to  carry  out 
the  directions  of  the  district,  or  to  reinstate  a  teacher  whom 
they  have  removed  without  authority  for  so  doing.*  But 
the  courts  will  not  interfere  to  correct  a  mere  temporary 
irregularity  in  the  affairs  of  a  school  district,  such  as  a  tem- 
porary removal  of  the  school  from  the  proper  school  house, 
no  permanent  injury  being  contemplated,  and  the  period  of 
such  removal  having  almost  expired.  ^ 

§  332  a.  When  it  is  the  duty  of  the  directors  of  a  school 
district  to  introduce  into  the  public  schools  certain  text 
books  which  have  been  legally  adopted,  the  directors  having 
no  discretion  in  the  premises,  the  performance  of  such  duty 
may  be  exacted  by  mandamus.  ^  And  when  the  proper 
authorities  of  a  school  district  have  selected  certain  text 
books  for  use  in  their  schools,  and  have  afterward  illegally 
attempted  to  change  their  action  and  to  substitute  other 
books,  mandamus  will  lie  upon  the  part  of  a  parent  to  com- 
pel the  school  authorities  to  allow  his  children  to  use  the  text 
books  legally  selected.' 

S  333.  Mandamus  will  lie  to  prevent  a  municipal  officer 
from  setting  at  naught  the  will  of  the  corporation,  by  refus- 
ing to  carry  out  its  instructions.  For  example,  where  a 
city  has,  through  its  common  council,  directed  the  purchase 

1  "Ward  V.  Flood,  48  Cal.  36.  »  Colt  v.  Roberts,  28  Conn.  330. 

2  Cristman  v.  Peck,  90  111.  150.  'State    v.    School    Directors    of 

3  Perkins  v.  Board  of  Directors,      Springfield,  74  Mo.  31. 

56  Iowa,  476.  '  State  «.  Board  of  Education,  35 

<  Oilman  v.  Bassett,  33  Conn.  298 ;      Ohio  St.  868. 
Morley  v.  Power,  5  Lea,  691. 
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of  certain  lands,  and  that  payment  tlierefor  be  made  in 
bonds  of  the  corporation,  bnt  the  officer  whose  duty  it  is  to 
deliver  the  bonds  refuses  so  to  do,  sufficient  cause  is  presented 
for  interference  by  mandamus,  and  the  party  aggrieved  will 
riot  be  put  to  his  action  for  specific  performance.'- 

S  334.  It  being  a  common-law  offense  to  refuse  to  serve 
in  a  public  office  to  which  one  has  been  elected,  mandamus 
will  lie  to  compel  a  municipal  officer,  duly  elected,  to  take 
the  official  oath  and  enter  upon  the  duties  of  his  office.  And 
the  writ  will  issue  in  such  a  case,  notwithstanding  he  has 
paid  a  fine  provided  by  a  by-law  of  the  corporation  for  not 
accepting  an  office,  where  the  by-law  does  not  declare  that 
the  fine  shall  be  in  lieu  of  service.  ^  But  it  will  not  lie  to 
compel  a  meeting  of  the  authorities  of  a  municiiDal  corpora- 
tion for  the  purpose  of  considering  the  removal  of  certain 
mnnicipal  officers  because  of  their  non-residence,  even 
*  237  under  a  charter  requiring  all  officers  to  be  residents 
within  the  limits  of  the  municipality,  the  granting  of 
the  writ  for  such  purpose  being  without  the  sanction  of 
precedent.  ^ 

S  335.  The  writ  may  be  granted  for  the  protection  of  a 
municipal  corporation' against  persons  claiming  to  act  for  and 
represent  it  in  a  public  or  official  capacity,  but  without 
authoritJ^  Thus,  where  certain  persons  claim  to  act  as  a 
building  committee  for  the  construction  of  public  buildings, 
without  being  properly  authorized  so  to  act,  they  may  be 
compelled  by  mandamus  to  surrender  to  the  corporate 
authorities  the  plans  and  specifications  in  their  possession  for 
the  construction  of  such  public  buildings.* 

§  336.  While  mandamus  is  the  proper  remedy  to  compel 
municipal    officers    having    charge    of  a   public    fund,    to 

'  People  V.  Brennnn,  39  Barb.  533.  kings  bencli,  to  compel  a  municipal 

''  King  V.  Bower,  1  B.  &  C.  247.  corporation  to  admit  an  apprentice 

'  King    V.  Mayor    of  Totness,  5  to  his  freedom.    Townsend's  case, 

I)ow.  &  Ry.  481.    But  the  writ  was  1  Lev.  Part  I,  91. 

granted   in    an    early  case  in  the  •  State  v.  Kirkley,  39  Md.  85. 
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distribute  money  due  from  such  fund  to  the  persons  properly 
entitled  thereto, ^  yet  the  writ  will  not  issue  for  this  purpose 
where,  if  granted,  it  would  prove  unavailing.  And  where 
town  trustees,  having  charge  of  puhlie  funds,  are  directed  by 
an  alternative  mandamus  to  pay  to  certain  religious  societies 
amounts  claimed  as  due  them  from  such  funds,  the  writ  will 
not  be  made  peremptory,  if  it  appears  by  the  return  that 
the  predecessors  of  the  trustees  to  whom  the  alternative  writ 
was  directed,  had  decided  that  the  relators  were  not  entitled 
to  the  money,  and  had  accordingly  distributed  it  to  others. 
In  such  a  case,  the  money  not  being  subject  to  the  order  of 
the  respondents,  the  peremptory  writ,  if  granted,  must  neces- 
sarily prove  unavailing,  and  this  of  itself  constitutes  f* 
sufiScient  objection  to  its  being  granted.  ^ 

§  337.  As  regards  the  parties  to  whom  the  writ  should 
he  directed,  where  its  purpose  is  to  compel  the  performance 
of  official  duties  incumbent  upon  a  municii^al  corporation, 
the  earlier  English  practice  was  to  direct  it  to  the  body 
politic  by  its  corporate  name,  and  it  has  been  held  a  *  238 
sufficient  ground  for  quashing  the  writ  that  it  was  not 
thus  directed,  but  ran  to  the  mayor  and  aldermen  of  the  munic- 
ipality. ^  In  this  country,  however,  the  earlier  rule  has  not 
been  followed,  and  it  seems  to  be  settled  that  the  writ  may 
properly  be  directed  to  the  mayor  and  aldermen,  without 
running  to  the  municipality  in  its  corporate  name.*  And 
since  proceedings  by  mandamus  against  municipal  officers  to 
compel  the  performance  of  their  official  duties,  are  virtually 
proceedings  against  the  corporation  itself,  rather  than  its 
individual  officers,  it  is  no  bar  to  the  exercise  of  the  jurisdic- 
tion against  a  board  of  such  officers,  that  the  term  of  a 
portion  of  them  has  expired  and  that  a  new  board,  composed 

'East    Saginaw  v.  Saginaw  Oo.  Salli:.  701.    And  see  King  «.  Taylor, 

Treasurer,  44  Mich.  373.  3  Salk.  231.    But  see  King  v.  Mayor 

'i  State  V.  Trustees  of  Warren  Co.  of  Abingdon,  Ld.  Raym.  559. 

1  Oliio  (2nd  edition),  300 ;  Universal  '  Mayor  «.  Lord,  9  Wal.  409.    See 

Cliurch  ().  Trustees,  6  Oliio,  445.  also  City  Council  v.  Hickman,  57 

•  Kegina  v.  Mayor  of  Hereford,  2  Ala.  338. 
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in  part  of  different  members,  has  beea  formed.  ^  And  siicli 
a  change  in  the  membership  of  the  board  does  not  so  change 
the  parties  as  to  abate  the  proceedings,  the  judgment  of  the 
court  being  obh"gatory  upon  the  members  of  the  board 
actually  in  office  at  the  time  of  its  rendition. ^  Upon  the 
same  principle  of  treating  the  proceedings  against  the 
municipal  officer  as  procceedings  instituted  against  him  in 
his  official,  rather  than  in  his  individual  capacity,  it  is  held, 
where  service  of  process  and  of  the  necessary  papers  has 
been  had  upon  the  officer,  that  any  proceedings  which  they 
might  warrant  against  him  may  be  had  against  his  successor, 
without  beginning  de  novo.'^ 


II.     Auditing  and   Payment    of    Municipal    Obligations. 

§  338.  The  jurisdiction  stated. 

339.  Mandamus  refused  when  claimant  has  other  remedy. 

340.  Illustrations  of  the  rule ;  remedy  need  not  be  a  special  one ;  inabil- 

ity of  corporation  to  pay  judgment. 

341.  The  rule  applied  to  salaries  of  municipal  officers. 

343.  Writ  refused  against  mayor  to  countersign  warrant;  doubt  as  to 
person  entitled. 

343.  Writ  refused  to  correct  illegal  tax. 

344.  Legal  remedy  must  be  adequate  to  bar  mandamus. 

345.  Discretion  of  auditing  officers  not  controlled  by  mandamus;  the 

doctrine  applied. 

346.  Writ  refused  when  officers  have  passed  upon  and  rejected  demands. 

347.  Auditing  board  estopped  by  its  own  decision. 

348.  Distinction  between  setting  officers  in  motion  and  controlling  their 

action. 
849.  Mandamus  the  proper  remedy  to  test  jurisdiction  of  auditing 
officers. 

1  Maddox  e.  Graham,  3  Met.  Ky.  Bryson,  18  Fla.  381. 
56 ;  Commissioners  of  Columbia  «.  a  g^ate  1>.  Gates,  33  Wis.  210 ;  State 

Bryson,  13  Fla.  281.    And  see  Clark  ».    City  of   Madison,,  15  Wis.  30. 

«.  McKenzie,  7  Bush,  533.  And  see  Lindsey  v.  Auditor  of  Ken- 

2 Maddox  v.  Graham,  2  Met.  Ky.  tucky,  3  Bush,  231. 
56;  Commissioners  of  Columbia  ». 
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350.  Services  authorized  by  law  and  made  a  charge  against  county. 

351.  Mandamus  lies  to  compel  drawing  of  warrant  for  claim  allowed ; 

applications  of  the  rule. 

352.  Want  of  funds  a  bar  to  relief. 

353.  Warrant  for  claim  allowed  by  supervisors;  permissive  statute  con- 

strued as  obligatory. 

354.  Writ  refused  in  aid  of  contracts  ultra  vires. 

355.  Relief  barred  by  statute  of  limitations. 

356.  Mandamus  lies  for  payment  of  claim  allowed;  the  rule  illustrated 

and  applied. 

357.  Specific  appropriation ;  special  fund ;  want  of  funds;  fraud ;  illegal 

appointment  cured  by  subsequent  legislation. 

358.  Refusal  necessary;  claim  should  be  allowed ;  particular  sum  due 

should  be  shown. 
358  a.  Relief  refused  when  anything  remains  to  be  done ;  want  of  notice ; 
fraudulent  claim. 

359.  Money  must-fee  held  by  the  officer  as  corporate  funds. 

360.  Liability  must  have  been  incurred  by  proper  authority. 

361.  Writ  refused  when  money  may  be  recovered  by  action  at  law; 

claim  not  allowed ;  effect  of  garnishment. 
363.  Payment  must  be  actually  due;   expiration  of  term;    effect  of 
injunction  against  payment. 

363.  Amount  of  payment  limited  by  amount  of  fund  ;  want  of  funds. 

364.  Duty  of  respondent  must  be  shown ;  payment  by  delivery  of  muni- 

cipal  bonds. 

365.  Payment  of  judgments  against  municipality  enforced  by  manda- 

mus. 

366.  Issuing  of  municipal  bonds  for    property  condemned  for  public 

purposes. 

367.  Writ  granted  to  compel  delivery  of  funds  from  county  treasurer  to 

town  treasurer. 
867  a.  Effect  of  delay ;  doubt  as  to  right  or  duty. 
367  6.  Resignation  no  bar;  alias  writ. 

§  338.  The  auditing  and  payment  of  claims  against 
municipal  corporations,  such  as  for  salaries,  services  *  240 
rendered,  materials  furnished  and  the  like,  have  afforded 
frequent  occasion  for  invoking  the  extraordinary  aid  of  the 
courts  by  mandamus,  in  behalf  of  claimants  against  municipal- 
ities. The  power  of  passing  upon  and  allowing  claims  of  this 
nature,  though  sometimes  vested  in  a  particular  officer  of  the 
municipal  corporation,  more  frequently  rests  with  a  board  of 
officers,  such  as  a  board  of  supervisors  of  a  county  or  town, 


268  MANDAMUS.  [pAPvT  I. 

to  whom  is  entrusted  the  duty  of  auditing  claims  which  may- 
be properly  presented  against  the  municipality. 

§  339.  The  first  point  to  be  observed  in  determining 
whether  the  courts  will  interfere  in  this  class  of  cases,  is 
whether  any  other  legal  and  specific  remedy  exists,  by  action 
at  law,  or  otherwise,  adequate  to  aflFord  relief  to  the  party 
aggrieved.  And  the  rule  is  too  firmly  established  to  admit 
of  doubt  or  controversy,  that  if  there  be  any  other  adequate 
and  specific  remedy,  such  as  an  action  at  law  against  the 
corporation,  by  which  relief  may  be  had  by  the  aggrieved 
claimant,  mandamus  will  not  lie  to  compel  municipal  authori- 
ties  or  their  auditing  boards  or  ofiicers,  either  to  audit  or  pay 
claims  against  the  corporation,  i      Indeed,  the  rule  is  simply 

the  application  of  a  principle  underlying  the  entire 
*  241  jurisdiction  by  mandamus,  that  the  existence  of  other 

adequate  and  specific  legal  remedy  is  a  bar  to  relief  by 
this  extraordinary  writ,  and  the  court  will  only  put  in  requi- 
sition their  extraordinary  powers  in  cases  where  no  remedy 
may  be  had  in  the  usual  course  of  proceedings  at  law.  And 
it  is  not  the  province  of  mandamus  to  settle  differences  of 
opinion  between  municipal  authorities  and  claimants  as  to 
the  amount  due  for  services  rendered.  All  such  cases  of 
disputed  accounts  or  claims  against  the  municipality  should 
be  referred  to  the  arbitrament  of  a  jury,  or  to  the  ordinary 

•  Mansfield  v.  Fuller,  50  Mo.  338;  Clark  Co.  50  111.  213 ;  Commission- 
Ward  V.  Coimty  Court,  lb.  401;  ers  of  Johnson  Co.  s.  Hicks,  3  Ind. 
Commonwealth  «.  Commissioners  537;  People  v.  Supervisors  of 
of  Allegheny,  16  S.  &  R.  317;  Chenango,  11  N.  Y.  563 :  People  ■!). 
Inhabitants  of  Lexington  ».  Mulli-  Mayor  of  New  York,  25  Wend.  680; 
ken,  7  Gray,  280 ;  Wheelook  «.  £!x  parte  Lynch,  3  Hill,  45 ;  People 
Auditor,  130  Mass.  486 ;  State  v.  b.  Thompson,  25  Barb.  73 ;  People  v. 
Mayor  of  Lincoln,  4  Neb.  260 ;  State  Wood,  35  Barb.  653 ;  People  v.  Booth, 
V.  Township  Committee,  37  N.  J.  L.  49  Barb.  31 ;  People  v.  Green,  58  N. 
84;  Elmendorf  v.  Board  of  Y.  295 ;  Crandall  ».  Amador  Co.  20 
Finance,  41  N.  J.  L.  135;  Portwood  Cal.  73;  State  «.  County  Judge  of 
5.  Montgomery  Co.  52  Miss.  523;  Floyd,  5  Iowa,  380;  Burnet  v. 
People  V.  Common  Council  of  Auditor,  12  Ohio,  54;  States.  Super- 
Detroit,   34  Mich.  201 ;   People  v.  visors  of  Sheboygan,  29  Wis.  79. 
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process  of  the  courts,  and  they  can  not  be  determined  by 
proceedings  in  mandamus,  i  And  the  fact  that  the  claimant 
has  lost  his  remedy  at  law,  or  is  in  such  position  that  he  can 
not  avail  himself  of  that  remedy,  will  not  warrant  a  man- 
damns,  where  his  own  laches  has  deprived  him  of  his  legal 
remedy.  ^ 

§  340.  Application  of  the  rule  above  discussed  has  been 
made  to  the  case  of  the  holder  of  county  orders,  drawn  upon 
the  general  fund  of  a  county,  and  it  is  held  that  the  holder 
of  such  orders,  being  entitled  to  judgment  against  the  county 
in  case  of  non-payment,  must  pursue  that  remedy,  and  is  not 
entitled  to  the  aid  of  a  mandamus.*  So  where  a  statu- 
tory remedy  is  provided  by  action  against  a  county  in  *  242 
behalf  of  one  aggrieved  by  the  failure  of  the  county 
board  of  supervisors  to  allow  his  claim,  he  will  be  left  to 
pursue  this  remedy,  and  will  be  denied  relief  by  mandamus.* 
It  is  not  necessary,  however,  that  the  remedy  afforded  by  law 
should  be  a  special  and  particular  remedy,  provided  for  that 
particular  case,  but  it  is  a  sufficient  bar  to  the  exercise  of 
the  jurisdiction,  as  in  case  of  the  refusal  of  county  authori- 
ties to  audit  a  claim  and  draw  their  warrant  for  its  payment, 
that  a  remedy  exists  by  an  action  in  the  ordinary  form 
against  the  county  as  a  body  corporate.  ^  Nor  is  the  appli- 
cation of  the  rule  affected  by  the  fact  that  the  county  will 
not  have  property  out  of  which  a  judgment  may  be  satisfied, 
if  obtained.  In  such  a  case,  the  law  affording  the  claimant 
a  plain  and  adequate  remedy  by  which  his  claim  may  be  ad- 
judicated  and   the   amount  be  ascertained,  the  ability  of 

'  Burnet  «.  Auditor,  12  Ohio,  54;  ^  State  i>.  Supervisors  of  Sheboy- 

Commonwealtli  ■».   Commissioners  gan,  29  Wis.  79. 

of  Allegheny,  16  S.  &  R.  317.    But  *  People  ».  Clark  County,  50  111 

in  the  latter  case  it  is  implied  that  213. 

after  judgment  against  the  munici-  *  Crandall  v.  Amador  Co.  20  Oal. 

pal  authorities,  the  writ  may  issue  73. 

to  enforce  its  payment.     But  see  '  State  v.  County  Judge  of  Floyd, 

Ex  parte  Loy,  59  Ind.  235.  5  Iowa,  880. 
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the  debtor  to  pay  the  judgment  is  not  a  legitimate  subject 
of  inquiry  on  proceedings  for  a  mandamus.  •■ 

S  841.  In  conformity  with  the  general  rule  it  is  held  that 
mandamus  will  not  lie  to  municipal  authorities  requiring  them 
to  pay  salaries  which  are  due  from  the  corporation  to  its  offi- 
cers, a  salary  being  regarded  as  an  indebtedness  of  the  cor- 
poration which  may  be  enforced  by  an  action  of  assumpsit, 
or  by  an  action  on  the  case  for  neglect  of  corporate  duty, 
and  mandamus  is  not  designed  as  a  remedy  for  the  collection 
of  debts.  ^  And  when  the  salary  has  already  been  paid  to 
another  person  as  the  officer  de  facto,  in  actual  posses- 
*  243  sion  of  the  office,  the  writ  will  not  be  granted  to  com- 
pel payment  for  the  time  thus  covered,  and  the  party 
aggrieved  will  be  left  to  his  remedy  by  action  against  him 
who  has  received  the  salary.  ^  So  the  writ  will  not  go  to 
compel  the  payment  of  money  due  from  a  school  district  to  a 
teacher,  before  judgment  has  been  obtained  for  the  amount 
due.* 

§  342.  The  writ  does  not  lie  to  the  mayor  of  a  city  to 
countersign  a  warrant  for  labor  performed  for  the  city  under 
contract,  even  though  the  account  has  been  approved  by  the 
city  officers,  since  ample  remedy  exists  by  action  against  the 
city.  5  So  when  doubt  exists  as  to  the  person  properly  en- 
titled to  the  money,  it  being  claimed  by  another  person,  who 
has  brought  suit  therefor,  mandamus  will  be  refused,  and  the 
claimant  will  be  left  to  his  remedy  by  action  against  the 
corporation.* 

§  343.  Mandamus  will  not  lie  against  a  board  of  county 
supervisors,  requiring  them  to  audit  and  allow  a  claim  against 
the  county  for  the  amount  of  a  tax  illegally  imposed  by  them 

•  >  State  It.  County  Judge  of  Floyd,  Lea,  691. 

5  Iowa,  380.  '  People  «.  Brennan,  45  Bart.  457. 

^People   «.  Mayor  of   N.  Y.  25  'Rogers  ».  The   People,   68   111. 

Wend.  680 ;  Ex  'parte Lynch,  3 Hill,  15i. 

45;  People  «.  Thompson,  25  Barb.  'People  «.  Wood,  35  Barb.  653. 

78.   See,  contra.  People  v.  Smith,  77  « People  v.  Booth,  49  Barb.  31. 

N.  Y.  347;    Morley  u.  Power,   5 
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and  enforced  by  a  sale  of  relator's  property,  the  remedy  by 
action  at  law  against  the  supervisors  being  deemed  sufficient,  i 
Nor  will  the  writ  be  granted  to  require  a  board  of  auditing 
officers  to  audit  a  demand  which  is  not  a  legal  charge  against 
the  municipality.* 

§  344.  Notwithstanding  the  rule  is  well  established  deny- 
ing the  writ  against  municipal  authorities  for  the  enforcement 
of  claims  against  the  corporation,  when  other  remedy  may 
be  had  at  law,  it  is  to  be  accepted  with  the  qualification  that 
the  existing  legal  remedy  is  adequate  to  meet  the  exigencies 
of  the  case.  And  where  a  person  injured  by  the  laying  out 
of  a  highway  has  a  remedy  by  a  statutory  action  against  the 
town  for  the  amount  of  damages  sustained,  he  may  yet  be 
entitled  to  a  mandamus  to  compel  the  town  supervisors  to 
audit  his  claim,  when  it  is  probable  that  if  judgment  should 
be  obtained  against  the  town,  its  collection  would  have  to  be 
enforced  by  mandamus  to  the  town  authorities,  directing 
them  to  levy  a  tax  in  payment  of  the  judgment.  ^ 

§  345.  Another  rule  applicable  to  the  class  of  cases  under 
consideration  and  of  equal  importance  with  that  already  con- 
sidered, is,  that  the  exercise  of  the  discretion  properly  vested 
by  law  in  rnunicipal  bodies  or  their  officers,  as  to  the  nature 
and  amount  of  claims  to  be  allowed  against  the  corporation, 
is  not  subject  to  control  by  mandamus.  And  when  a 
board  of  municipal  authorities,  or  an  officer  of  a  *  244 
municipal  corporation,  is  entrusted  with  functions  of 
a  quasi-judicial  nature  in  passing  upon  and  allowing  claims 
against  the  corporate  body,  requiring  the  exercise  of  judg- 
ment and  discretion,  the  decision  of  such  board  or  officer  will 
not  be  revised  by  mandamus.  And  while  the  writ  may 
iDroperly  issue  to  compel  action  upon  a  claim  presented,  it 
will  not  direct  the  particular  action  which  shall  be  had,  or 

'  People  v.  Supervisors  of  Che-      Y.  310 ;  People  v.  Board  of  Town 
nango,  11  N.  Y.  563.  Auditors,  75  N.  Y.  316. 

2  People  B.  Town  Auditors,  74  N.  "  State  v.  Wilson,  17  Wis.  687. 
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compel  the  allowance  of  any  specified  sum.*  Thus,  when  a 
board  of  county  supervisors  is  vested  by  law  with  discretion- 
ary powers  as  to  the  amount  of  salary  to  be  allowed  an  officer 
of  the  county,  they  are  not  subject  to  control  by  mandamus 
as  to  the  amount  which  they  shall  allow.  ^  So  when  it  is 
necessary  for  county  supervisors,  in  passing  upon  an  account 
presented  against  the  county  for  services  rendered,  to.  deter- 
mine the  number  of  days  of  actual  service,  their  decision  as 
to  this  matter  will  be  regarded  as  a  judicial  decision  and 
not  subject  to  revision  by  proceedings  in  mandamus.*  And 
in  general  it  may  be  said,  that  when  the  functions  and  powers 
of  a  board  of  auditing  officers  as  prescribed  by  law  are  of  a 
judicial  nature,  in  respect  to  claims  against  the  municipality, 
and  not  simply  ministerial,  and  in  the  exercise  of  their  duties 
they  are  obliged  to  hear  and  consider  all  objections  pre- 
sented, and  to  exercise  their  judgment  upon  the  facts  thus 
shown,  their  action  can  not  be  coerced  or  controlled  by 
mandamus.* 

§  346.  It  follows,  necessarily,  from  the  doctrine  discussed 
in  the  previous  section,  that  where  the  authorities  of  a  munic- 
ipal corporation,  vested  with  powers  of  a  quasi-judicial  nature 
as  to  the  auditing  and  payment  of  demands  against  the 
body  corporate,  have  exercised  their  judgment  and  passed 
upon  claims  within  their  jurisdiction  and  properly  presented 
to  them,  their  decision,  like  that  of  any  judicial  tribunal,  is 
final  and  conclusive  nntil  reversed  in  a  legal  and 
*  245  proper  manner,  and  mandamus  will  not  lie  to  control 
such  decision,  or  to  compel  the  municipal  authorities 
to  audit  or  pay  demands  against  the  corporation  which  they 
have  disallowed.  5     And  the  rule  obtains,  notwithstanding  the 

'  Board   of  Police  «.   Grant,    17  ^  People  v.  Supervisors  of  Living- 
Miss.  77 ;  People  «.  Jobnsou,  17  Cal.  ston  Co.  36  Barb.  118. 
305 ;  People  v.  Supervisors  of  Liv-  *  People  v.  Board   of  Apportion- 
ingston  Co.  36  Barb.  118;  People  -i>.  ment,  53  N.  Y.  224. 
Wood,  35  Barb.  653 ;  People  v.  Board  ^  Commonwealtb  e.  County  Com- 
of  Apportionment,  53  N.  Y.  324.  missioners,  5   Binn.  586;Tilden«. 

'  People  V.  Johnson,  17  Cal.  805.  Supervisors  of  Sacramento   Co.  41 
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party  aggrieved  is  remediless  at  law,  either  by  action  or  other- 
wise, i  So  when  the  duty  is  incumbent  upon  a  county  board 
of  supervisors  of  auditing  and  passing  upon  certain  demands 
against  the  county,  as  to  which  they  are  vested  with  discre- 
tionary powers,  and  in  the  exercise  of  their  discretion  they 
have  passed  upon  and  allowed  the  demands  as  to  a  part,  but 
rejected  the  residue,  mandamus  will  not  lie,  since  the  courts 
will  not  by  thia  writ  disturb  the  judgment  of  inferior 
tribunals  upon  matters  properly  resting  within  their  juris- 
diction. ^ 

§  347.  Indeed,  in  the  application  of  the  rule,  not 
only  the  court,  but  the  auditing  board  itself  is  estopped  *  246 
by  its  decision,  and  will  not  be  permitted  to  go  behind 
it,  or  to  question  its  propriety.  Thus,  when  a  board  of 
county  officers,  vested  with  powers  of  a  quasi-judicial  nature 
as  to  the  allowance  of  demands  against  the  county,  and  with 
the  power  of  levying  a  tax  in  payment  of  demands  allowed, 
have  passed  upon  and  allowed  a  claim  at  a  certain  amount, 
for  which  they  have  issued  their  warrant,  and  mandamus  is 
sought  to  compel  them  to  levy  a  tax  in  payment  of  the 
amount,  they  can  not  go  behind  their  former  decision  or  ques- 
tion its  correctness,  and  the  peremptory  writ  will  go  in  sucli 
a  case  to  levy  the  tax.  *  The  rule,  however,  is  otherwise  as  to 
matters  concerning  which  such  boards  are  not  vested  with 

Cal.  68 ;  People  ».  Supervisors  of  direct  the  board  to  reconsider  and 

Albany,  12  Johns.  Eep.  414;  People  revoke  their  action  as  to  the  excess 

V.  Supervisors  of  N.  Y.  1  Hill,  362.  allowed. 

And  see  Carroll  «.  Board  of  Police,  'Tilden  ®.  Supervisors  of  Sacra- 

28  Miss.  38;  Portwoodi).  Moutgom-  mento  Co.  41  Cal.  68. 

ery  Co.  52  Miss.  523;  State  «.  Com-  ^Peoples.  Supervisors  of  Albany, 

missioners  of  Hamilton  Co.  26  Ohio  13  Johns.  Rep.  414;   Peojjle  «.  Su- 

St.  364.    But  see,  contra,  People  v.  pervisors  of  N.  Y.  1  Hill,  363;  Peo- 

Supervisors  of  Westchester, '73  N.  pie  v.  Auditors  of  Wayne  Co.  10 

Y.  173,  where  it  is  held  that  a  board  Mich.  307.  And  see  Bright  «.Super- 

of  county  supervisors,  having  aud-  visors  of  Chenango,  18  Johns.  Eep. 

ited  an  account  for  services  ren-  243. 

dered,   and  having  allowed  more  ^  Carroll  «.   Board  of  Police,  38 

than  was  lawfully  due,  mandamus  Miss.  38. 

would  lie  in  behalf  of  a  tax-payer  to 

18 
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powers  of  a  judicial  nature,  and  as  to  wliicli  tliej  merely  act 
as  agents  of  the  county.  And  in  such  cases  the  courts  rnay. 
properly  go  behind  the  decision  of  the  municipal  authorities, 
and  may  inquire  into  the  consideration  out  of  -which  the 
original  transaction  grew.  ^ 

§  348.  In  connection  with  the  principles  discussed  in  the 
preceding  sections,  an  important  distinction  may  here  be 
noticed,  which  should  be  borne  in  mind  in,  determining  upon 
the  propriety  of  interfering  by  mandamus  with  audit- 
*  247  ing  boards  or  officers  of  municipal  corporations.  It  is 
the  distinction  between  setting  such  officers  in  motion, 
and  controlling  their  action  when  once  in  motion.  And 
while,  as  the  authorities  cited  above  abundantly  show,  the 
writ  will  not  issue  to  control  or  in  any  manner  interfere  with 
the  decision  of  municipal  tribunals  as  to  demands  against  the 
municipality,  upon  M'hich  they  have  exercised  their  discre- 
tion, yet  these  decisions  in  no  manner  negative  the  right  of 
interference  for  the  purpose  of  setting  the  auditing  boards  or 
officers  in  motion,  and  compelling  them  to  act  when  they 
have  refused  to  proceed.  And  the  rule  is  well  establislied, 
that  when  such  officers  have  refused  to  act  upon  municipal 
claims  properly  presented  to  them,  and  subject  to  their  control, 
mandamus  will  lie  to  set  them  in  motion  and  to  compel  them 
to  audit  and  pass  upon  demands  presented,  without  requiring 
them  to  render  any  particular  decision,  or  to  audit  the 
demands  at  any  specified  amount.  In  other  words,  the  courts 
may  properly  interfere  to  compel  action  on  the  part  of  such 
officers,  without  controlling  the  mode  of  their  action,  or  deter- 
mining its  result.  2  Thus,  the  writ  will  issue  to  compel  a 
board  of  county  supervisors  to  proceed  and  audit  a  claim 

'  Beaman  ».  Board  of  Police,  42  B.Supervisorsof  N.  Y.  33N.  Y.473; 

Miss.  337.  People  v.  Supervisors  of  Delaware 

2  People  V.  Supervisors  of  San  Co.  45  N.  Y.  196;  People  ?;.  Super- 
Francisco,  11  Cal.  43.  And  see  visors  of  Columbia  Co.  67  N.  Y. 
Furman  «.  Knapp,  19  Johns.  Eep.  330;  People  «.  Supervisors  of  Mju 
248;  Bright  e.  Supervisors  of  Che-  comb  Co.  3  Mich.  475;  Tuolumne 
nan.50,  18  Johns.  Rep.  343;  People  Co.  v  Stanislaus  Co.  6  Cal.  440. 
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against  the  county,  for  necessary  expenses  incurred  by  a 
county  officer,  in  the  performance  of  his  official  duties.  ^  So  it 
lies  to  direct  a  board  of  supervisors  to  audit  the  accounts  of 
a  sheriff  for  receiving  and  boarding  prisoners  in  the  county 
jail.*  And  in  all  such  cases,  the  writ,  instead  of  directing 
the  officers  to  audit  the  account  or  draw  their  warrant  for  any 
particular  sum,  will  command  them  to  audit  the  claim  and 
to  issue  their  warrant  for  such  sum  as  they  shall  allow.* 

§  349.  We  may  go  even  further  than  the  doctrine  as 
stated  in  the  preceding  section,  and  may  affirm  that  mandamus 
is  the  appropriate  remedy  to  test  the  jurisdiction  of  munic- 
ipal officers  or  boards  as  to  demands  and  claims  presented 
against  the  corporation  whose  representatives  they 
are.  And  the  writ  affords  the  only  plain,  speedy  and  *  248 
adequate  remedy,  to  test  the  preliminary  question  of  the 
jurisdiction  of  such  officers,  when  they  have  refused  to  act  for 
want  of  jurisdiction.*  "When,  therefore,  a  board  of  auditing 
officers  refuse  to  act  upon  demands  presented  for  adjudica- 
tion, upon  the  ground  that  they  are  not  properly  obligations 
for  which  the  county  is  liable,  the  court,  if  satisfied  that  the 
demands  are  properly  chargeable  against  the  county,  may 
require  the  board  to  act  upon  and  audit  such  claims,  without 
in  any  manner  attempting  to  control  or  regulate  the  amount 
which  shall  be  allowed.  ^  It  by  no  means  follows,  however, 
because  mandamus  is  the  proper  remedy  to  test  the  juris- 
diction of  municipal  authorities  over  the  matter  presented 
for  their  determination,  that  they  will  necessarily  be  com- 
pelled to  exercise  their  power  in  that  particular  case,  and  if 

'  People  V.  Supervisors  of  N.  Y.  Francisco,  28  Cal.  429. 

32  N.  Y.  473.  *  Hull  ii.  Supervisors  of  Oneida, 

2  People  V.  Supervisors  of  Colum-  19  Johns.  Rep.  259 ;  Bright  v.  Super- 
hia  Co.  67  N.  Y.  330.  visors  of  Chenango,  18  Johns.  Rep. 

3  Tuolumne  Co.  ■».  Stanislaus  Co.  242;  People  v.  Supervisors  of  Dela- 
6  Cal.  440.  ware  Co.  45  N.  Y.  196. 

*  People    V.  Supervisors  of  San 
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the  court  is  satisfied  that  the  duty  is  not  absolute  and  finals 
the  peremptory  writ  may  be  withheld.  ^ 

§  350.  Where  certain  services  are  authorized  by 
*  249  statute  and  made  a  charge  against  a  county,  mandamus 
will  lie  to  its  board  of  supervisors  requiring  them  to 
receive  and  allow  a  claim  against  the  county  for  the  services 
thus  rendered.  Thus,  where  it  is  provided  by  statute  that 
medical  services  rendered  for  the  indigent  sick  of  a  county 
shall  be  made  a  charge  upon  the  county,  the  duty  imposed 
upon  the  supervisors  of  allowing  a  claim  for  such  services  is 
treated  as  an  official  duty,  peremptory  in  its  nature,  which 
they  are  not  at  liberty  to  disregard,  and  iu  the  discharge  of 
which  they  can  not  be  permitted  to  follow  their  own  caprices. 
Mandamus  will,  therefore,  lie  in  such  a  case  to  compel  the 
performance  of  the  duty.  ^  So  when  a  board  of  county  super- 
visors, without  passing  upon  the  specific  items,  have  made 
an  arbitrary  reduction  from  the  gross  amount  of  an  account, 
including  various  items,  the  compensation  for  which  is  fixed 
by  law,  they  may  be  required  by  mandamus  to  audit  and  pass 
upon  the  specific  items.  ^  And  the  writ  will  go  to  require  a 
board  of  municipal  officers  to  appoint  an  arbitrator  to  adjust 
a  demand  against  the  municipality,  the  duty  of  making  such 
aj)pointment  being  incumbent  upon  them  by  law.* 

§  351.  As  regards  the  mere  act  of  drawing  a  warrant 
upon  the  treasurer  or  other  municipal  officer  charged  with 
payment,  after  a  demand  has  been  properly  audited  and 
allowed,  by  the  officer  or  board  charged  with  this  duty,  the  case 
stands  upon  a  different  footing  from  the  class  of  cases  above 

'People  r:.  Bupervisors  of   San  ance  of  an  amount  whicli  has  been 

Francisco,  38  Cal.  439.  deducted  from  the  account.    Peo- 

2  People  V.  Supervisors  of  Ma-  pie  n.  Auditors  of  Wayne  Co.   10 

comb  Co.  3  Mich.  475.    Otherwise,  Mich.  307. 

however,  where  the  board  has  ac-  °  People  v.  Auditors  of  Elmira, 

tually   passed  upon  such  a  claim  83  N.  Y.  80. 

and    audited    it    at    a    particular  *  State  v.  Board  of  Finance,  88  N. 

amount.    And  in  such  case  the  writ  J.  L.  359. 
will  not  issue  to  compel  the  allow- 
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considered,  and  there  can  be  no  valid  objection  to  granting  the 
writ  for  this  purpose.  In  such  cases,  the  amount  of  indebt- 
edness due  from  the  corporation  being  definitely  fixed  by 
the  proper  authority,  there  remains  only  the  ministerial  act 
of  drawing  the  necessary  warrant  for  its  payment,  and  man- 
damus is  the  appropriate  remedy  to  compel  the  performance 
of  this  duty.  *  Thus,  the  drawing  of  a  warrant  by  a  city 
comptroller,  upon  the  city  treasurer  for  the  ascertained 
amount  of  an  indebtedness  admitted  to  be  due  from  the  city, 
is  a  purely  ministerial  act  which  may  be  enforced  by  manda- 
mus.* And  when  the  common  council  of  a  city,  acting 
within  the  legitimate  scope  of  their  authority,  have  authorized 
the  making  of  certain  contracts,  and  the  expenditure  of  cer- 
tain moneys  for  the  benefit  of  the  city,  and  upon  per- 
formance of  ,the  work,  have  ordered  the  money  to  be  *  250 
paid,  a  ministerial  ofiicer  of  the  city  who  has  been 
ordered  to  draw  his  warrant  for  the  payment  of  the  amounts 
due,  will  not  be  allowed  to  question  the  regularity  or  pro- 
priety of  the  action  of  the  city,  but  will  be  compelled  by 
mandamus  to  draw  the  warrant.*  Nor  is  it  a  sufiicient 
return  to  an  alternative  mandamus,  directing  a  board  of 
county  auditors  to  draw  a  warrant  upon  the  county  treasurer 
for  the  amount  of  a  claim  against  the  county,  that  such  war- 
rant has  already  been  drawn,  but  has  been  levied  upon  under 
execution  against  the  claimant,  and  the  peremptory  writ  will 
go  in  such  a  case.*  And  where  money  has  been  raised 
by  taxation  for  the  payment  of  a  specific  class  of  creditors, 
such  as  teachers  in  the  public  schools,  and  is  in  the  hands  of 

'  People  «.  Flagg,  16  Barb.  503 ;  County  Commissioners,  7  Rich.  N. 

State  V.  Mount,  21   La.  An.   352 ;  S.  375 ;  People  v.  Green,  56  N.  Y. 

State®.  Buffalo  Co.  6  Neb.  454;  Jack  466.    As  to  the  necessary  parties  to 

c.  Moore,  66  Ala.  184 ;  People  v.  Au-  such  a  proceeding,  see  State  «.  Rich- 

ditors  of  Wayne  Co.  5  Mich.  223;  ter,  37  Wis.  275. 

State  0.  Buckles,  39  Ind.  272 ;  Apgar  2  state  v.  Mount,  21  La.  An.  353. 

v.  Trustees,  5  Vroom,  308 ;  State  v.  '  People  v.  Tlagg,  16  Barb.  503. 

Richter,  37  Wis.  375 ;  Ryan  v.  Hoff-  *  People  v.    Auditors  of  Wayne 

man,  26  Ohio  St.  109 ;  State  v.  Fied-  Co.  5  Mich.  223. 
ler,  43  N.  J.  L.  400 ;  McLaughlin  v. 
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the  officer  entrusted  by  law  with  the  duty  of  making  pay- 
ment, the  writ  will  lie  on  behalf  of  a  teacher  who  has 
rendered  services  in  accordance  with  the  law,  and  who  is 
entitled  to  payment  out  of  the  school  fund,  to  compel  the 
necessary  officers  to  draw  their  order  for  the  payment  of  the 
money,  the  remedy  by  action  against  the  officers  being 
regarded  as  inadequate.  ^  But  in  all  this  class  of  cases,  the 
relief  is  granted  only  when  the  amount  of  the  demand  has 
been  definitely  ascertained  and  fixed,  in  the  manner  provided 
by  law.  The  writ,  therefore,  will  not  be  granted  to  a  county 
auditor,  requiring  him  to  issue  an  order  for  the  payment  of 
a  claim  against  the  county,  when  such  officer  is  not  himself 
authorized  to  fix  the  amount,  and  when  it  has  not  been  fixed 
by  the  proper  authority.^  Nor  will  the  writ  go  to  direct  the 
issuing  of  warrants  for  an  amount  claimed  by  tlie  relator  in 
excess  of  that  to  which  he  is  legally  entitled.* 

§  352.  It  is  always  a  sufficient  objection  to  the  exercise 
of  the  jurisdiction  by  mandamus,  that  the  writ,  if  granted, 
would  prove  unavailing.  And  it  affiards  an  insuperable  objec- 
tion to  granting  the  relief  that  there  are  no  funds  out  of 
which  the  warrant  can  be  paid  if  drawn.  When,  therefore, 
it  appears  by  the  return  to  the  alternative  writ,  that  there  is 
not  sufficient  money  in  the  municipal  treasury,  out  of  which 
to  satisfy  the  order  or  warrant,  or  that  there  are  no  funds 
except  such  as  are  necessary  to  satisfy  the  ordinary  current 
expenses  of  the  corporation,  the  peremptory  writ  will  be 
refused.*  And  to  warrant  the  relief  in  this  class  of  cases 
it  is  incumbent  upon  the  relator  to  show  affirmatively  that 
there  are  funds  available   from  which  the  payment  can  be 

'  Apgar   n.  Trustees,    5   Vroom,  ers  of  Lancaster    Co.    6    Binn.  5 ; 

308.  Commonwealth  «.   Commissioners 

2  Commissioners   v.    Auditor,    1  of  Philadelphia  Co.    1  Whai-t.  1; 

Ohio  St.  332;  People  v.  Green,  56  Same  v.  Same,  3  Whai-t.  386;  State 

N.  Y.  466.  V.  Macon  County  Court,  68  Mo.  39; 

^  Kemerer  v.  The  State,  7  Neb.  Lancaster  County  v.  The  State,  13 

130.  Neb.  533.    But  see,  contra,  State  ». 

*  Commonwealth  v.  Commission-  Hoffman,  35  Ohio  St.  435. 
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made,  and  failing  in  this  he  will  be  denied  relief. '  If,  how- 
ever, money  has  been  appropriated  for  the  specific  payment 
in  question,  it  is  not  a  sufficient  answer  to  an  application  for 
a  mandamus  to  compel  such  payment  to  aver  that  the  money 
has  been  wrongfully  applied  to  other  purposes.  And  in  such 
case,  the  money  may  still  be  regarded,  in  contemplation  of 
law,  as  remaining  in  the  treasury.* 

§  353.  "Where,  under  the  laws  of  the  state,  a  board 
of  county  commissioners  is  vested  with  exclusive  con-  *  251 
trol  over  all  expenditures  of  county  funds,  mandamus 
will  not  lie  to  the  county  clerk  to  issue  his  order  upon  the 
treasurer  for  payment  of  a  claim  against  the  county,  until  it 
has  been  submitted  to  and  approved  by  the  board  of  commis- 
sioners.* But  a  county  auditor  may  be  compelled  by  man- 
damus to  draw  his  warrant  upon  the  treasurer  of  the  county 
for  the  payment  of  a  sum  allowed  by  the  board  of  county 
supervisors,  who  have  appropriated  the  money  and  directed 
the  auditor  to  draw  his  warrant  therefor.  And  the  writ  will 
lie  in  such  case,  notwithstanding  the  action  of  the  board  of 
supervisors  was  unauthorized  and  illegal  in  the  first  instance, 
where  it  has  been  subsequently  ratified  by  an  act  of  legisla- 
ture. In  such  cases,  although  the  statute  fixing  the  duty 
of  the  auditor  is  only  permissive  in  terms,  providing  that  he 
may  draw  his  warrant  upon  the  treasurer  for  a  sum  allowed 
by  the  supervisors,  yet  it  will  be  construed  as  creating  an 
imperative  obligation,  the  word  may  being  regarded  as 
synonymous  with  the  word  shall,  where  public  interests  or 
the  rights  of  third  persons  intervene.* 

§  354.  Where,  however,  the  aid  of  a  mandamus  is  sought 
to  compel  a  county  auditor  to  draw  his  warrant  upon  the 
treasurer  in  payment  of  a  claim  against  the  county  for  services 
rendered,  and  the  relator's  right  rests  solely  upon  a  contract 

'  State  ®.   Smith,  8  Eioh.   N.   S.  York,  77  N.  Y.  45. 

127 ;  State  b.  Otoe  Co.  10  Neb.  19 ;  »  State  d.  Bonebrake,  4  Kan.  247. 

State  D.  Calhoun,  27  La.  An.  167.  *  State  v.  Buckles,  39  Ind.  272. 

2  People  V.  Comptroller  of  New 
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with  tlie  county  commissioners,  in  making  which  they  have 
plainly  exceeded  their  powers,  the  contract  being  ultra  vires, 
mandamus  will  be  refused,  notwithstanding  the  claim  has 
been  passed  upon  and  allowed  by  the  commissioners  who 
made  the  contract,  i 

§  355.     The  right  to  relief  in  this  class  of  cases  may  be 

barred  by  the  statute  of  limitations.  ^  And  when  a 
*  252  statute    of    limitations    limits    all    actions     against 

public  officers,  growing  out  of  liabilities  incurred  by 
the  doing  of  any  act  in  an  official  capacity,  or  by  the  omission 
of  any  official  duty,  to  three  years  from  the  time  when  the 
action  accrued,  the  statute  applies  to  a  case  where  mandamus 
is  sought  to  compel  the  clerk  of  a  board  of  county  supervisors 
to  affix  the  seal  of  the  county  to  warrants  draAvn  upon  the 
treasurer.  In  such  case  the  statute  will  be  held  to  run  from 
the  time  of  issuing  the  warrants,  since  it  was  then  the  im- 
mediate duty  of  the  clerk  to  affix  his  seal,  and  his  omission 
to  perform  that  duty  constituted  the  ground  of  action,  for 
which  he  was  at  once  liable  to  proceedings  in  mandamus.  ^ 
So  when  the  statute  requires  all  actions  founded  on  judg- 
ments to  be  brought  within  sixteen  years,  an  application  for  a 
mandamus  to  procure  the  payment  of  a  judgment  against  a 
county  is  held  to  fall  within  the  statute.* 

§  356.  The  act  of  paying  a  demand  or  claim  against  a 
municipal  corporation,  after  it  has  been  duly  audited  and  the 
amount  fixed,  like  the  act  of  drawing  a  warrant  upon  the 
disbursing  officer  just  considered,  is  regarded  merely  as  a 
ministerial  duty,  unattended  with  the  exercise  of  any  judg- 
ment or  discretion,  and  hence  subject  to  control  by  mandamus. 
And  when  claims  against  a  municipal  corporation  have  been 
duly  audited  and  allowed  and   payment  is  ordered  by  the 

'  State  «.  Yeatman,   22  Ohio  St.  Klein  «.  Supervisors,  64  Miss.  254. 

•546.  '  Prescott  v.    Gonser,    34    Iowa, 

2  Prescott    «.    Gonser,    34  Iowa,  175. 

175 ;  Board  of  Supervisors  o.  Gor-  *  Board  of  Supervisors  «.  Gordon, 

don,  82  111.  435.    See  also  Auditor  82  111.  485. 
B.  Halbert,   78  Ky.    577.    But  see 
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proper  authority,  and  there  remains  only  the  ministerial  duty 
on  the  part  of  the  treasurer  or  other  disbursing  officer  of 
making  the  payment,  mandamus  will  lie  for  a  refusal  to  per- 
form this  duty,  there  being  no  other  adequate  and  specific 
remedy  for  the  party  aggrieved,  i  Thus,  where  town  super- 
visors of  roads  are  required  by  law  to  pay  such  orders  as  are 
drawn  upon  them  by  the  proper  authority  for  surveyor's 
services,  and  have  refused  to  perform  this  duty,  mandamus 
will  lie,  there  being  no  other  specific  remedy.  And  the  writ 
will  issue  in  such  case,  even  though  an  action  might  lie 
against  the  supervisors  for  breach  of  duty  in  refusing 
to  make  the  payment,  since  such  action  must  neces-  *  253 
sarily  be  brought  against  the  supervisors  in  their 
private  capacity,  and  a  judgment  against  them  would  not 
authorize  an  execution  to  be  levied  on  the  treasury  of  the 
township. 2  So  the  writ  lies  to  a  county  treasurer  to  compel 
the  payment  of  sheriifs  fees  for  services  rendered  the  county 
in  attending  court,  the  services  having  been  duly  certified  by 
the  court,  and  there  being  no  other  effectual  remedy, 
either  by  action  against  the  county,  or  against  its  treasurer.* 
So,  too,  a  county  treasurer  may  be  compelled  by  mandamus 

1  State  V.  Treasurer  of  Callaway  306.  But  it  is  held  in  Missouri 
Co.  43  Mo.  328 ;  Commonwealth  v.  that  mandamus  will  not  lie  to  com- 
'  Johnson,  3  Binn.  S75;  Baker  v.  pel  the  levy  of  a  tax  for  the  pay- 
Johnson,  41  Me.  15;  People  «.  Ma-  ment  of  warrants  drawn  upon  the 
honey,  30  Mich.  100;  People  «.  Ed-  treasury  of  a  municipal  corpora, 
monds,  15  Barb.  539;  People  v.  tion,  before  such  warrants  have 
Haws,  36  Barb.  59 ;  People  v.  Pal-  been  reduced  to  judgment.  State 
mer,  53  N.  Y.  83 ;  State  i>.  Justices  «.  Trustees  of  Town  of  Pacific,  61 
of  Bollinger  Co.  Court,  48  Mo.  475 ;  Mo.  155.  See  also  State  d.  Clay 
Hendricks  ».  Johnson,  45  Miss.  644;  County,  46  Mo.  231.  As  to  the  right 
State  e.  Gandy,  13  Neb.  332;  to  a  mandamus  to  procure  payment 
Thomas  II.  Smith,  1  Mont.  31 ;  Chase  by  a  county  treasurer  of  interest  on 
«.  Morrison,  40  Iowa,  630;  John-  county  warrants,  see  Territory  v. 
son  V.  Campbell,  39  Tex.  83 ;  Potts  Gilbert,  1  Mont.  371. 
V.  The  State,  75  Ind.  336.  And  see  '  Commonwealth  v.  Johnson,  3 
Carroll  «.  Board  of  Police,  28  Miss.  Binn.  375.  But  see  State  v.  McCril- 
38 ;  People  v.  Edmonds,  19  Barb,  lus,  4  Kan.  350. 
468 ;  People  v.  Opdyke,  40  Barb.  '  Baker  v.  Johnson,  41  Me.  15. 
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to  pay  money  due  to  a  public  officer,  as  a  judge,  as  additional 
compensation  for  services  rendered,  when  such  compensation 
has  been  authorized  by  act  of  legisl  ature,  and  fixed  by  the  board 
of  county  supervisors,  and  the  claim  of  the  relator  has  been 
duly  presented,  audited  and  allowed.  In  such  case  a  clear 
and  imperative  duty  rests  upon  the  fiscal  officer  of  the 
county  to  make  the  payment,  and  no  other  remedy  exists, 
since  the  claim  does  not  create  a  debt  against  the  county  for 
which  an  action  would  lie.^ 

§  357.  In  further  illustration  of  the  rule,  it  is  held  that 
where  a  specific  appropriation  has  been  made,  both  by  the 
legislature  of  the  state  and  the  common  council  of  a  city,  for 
the  payment  of  certain  services  rendered  the  city,  and  no 
remedy  exists  by  action  against  the  corporation,  mandamus 
will  lie  to  compel  the  payment.  ^  So  the  writ  will  issue  for 
the  payment  of  a  warrant  drawn  upon  a  special  fund  for  a 
particular  indebtedness  against  a  county,  since  the  warrant 
being  on  a  special  fund,  no  action  at  law  lies  against  the 
county,  and  the  ordinary  I'emedy  is  thus  unavailing. ^  So, 
too,  when  services  are  rendered  to  a  county  to  be  paid  for  in 
bonds  of  the  county,  and  the  work  is  accepted  by  the  proper 
county  officers,  whose  duty  it  is  to  deliver  the  bonds  in  pay- 
ment, such  duty  may  be  enforced  by  mandamus,  it  being  of 
a  ministerial  nature  and  involving  the  exercise  of  no  discre- 
tion.* And  in  this  class  of  cases,  when  a  municipal  officer 
is  directed  by  the  writ  to  make  payment  of  a  demand  which 

has  been  duly  allowed  against  the  corporation,  it  does 
*  254  not  constitute  a  sufficient  return  to  show  that  he  has 

no  funds  with  which  to  make  payment,  without  show- 
ing that  he  had  no  funds  at  the  time  when  the  several 
demands  of  payment  were  made.     Nor  is  it  a  sufficient  re- 

'  People  V.  Edmonds,  15   Barb.  And  see  People  o.  Opdyke,  40  Barb. 

629.     And  see  Same  «.   Same,  19  306. 

Barb.  46S,  where  the  same  principle  *  State  v.  Justices  of   Bollinger 

is  conceded,  although  the  manda-  Co.  Court,  48  Mo.  475. 

Djus  was  refused  on  other  grounds.  *  Commissioners  v.  Hunt,  33  Ohio 

2  People  V.  Haws,   36   Barb.  59.  St.  169. 
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turn  to  allege  that  the  "warrant  for  the  payment  of  the  money 
was  obtained  by  fraud  and  misrepresentation,  without  speci- 
fying the  particular  acts  of  fraud  relied  upon,  since  a  state- 
ment of  mere  general  conclusions  of  law  is  insuificient.  ^  And 
the  writ  has  been  granted  to  require  a  city  treasurer  to  pay 
interest  upon  bonds  of  the  city,  although  the  money  in  his 
hands  had  been  appropriated  to  other  purposes. 2  And  the 
writ  will  go  to  compel  a  county  treasurer  to  make  payment 
for  services  rendered  the  county,  under  an  appointment  con- 
ceded to  have  been  unconstitutional  in  the  first  instance, 
when  the  legislature  ot  the  state  have  by  subsequent  legisla- 
tion recognized  the  validity  of  the  demand  for  the  services 
rendered,  and  have  directed  the  money  to  be  paid.^ 

§  358.  It  is  to  be  observed,  however,  since  mandamus 
lies  only  to  require  the  performance  of  an  ofBcial  duty  which 
the  officer  has  failed  to  discharge,  that  the  writ  will  not  be 
allowed  in  the  class  of  cases  under  consideration,  when  the 
fiscal  officer  has  not  yet  refused  to  make  the  payment,  and 
the  warrants  have  not  yet  been  issued. ^  And  if  the  delay 
on  the  part  of  the  municipal  authorities,  after  a  request  for 
payment,  is  not  such  as  to  raise  a  presumption  of  refusal  to 
perform  their  duty,  the  relief  may  be  withheld.  ^  Neither 
will  the  writ  be  granted  when  the  demand  has  not  been 
properly  audited  and  allowed.  ^  if  or  is  it  sufficient  that  the 
claimant  in  such  cases  should  pray  generally  for  the  payment 
of  what  is  due,  without  averring  that  some  particular  sum  is 
due.  And  wheli  the  alternative  writ  and  the  petition  on 
which  it  was  granted  are  both  deficient  in  this  respect,   a 

'Hendricks  v.  Johnson,  45  Miss."  An.  398;  State  v.  Dubuclet,  24  La. 

644.  An.  16 ;  State  i>.  Thorne,  9  Neb.  458. 

2  City  of  Williamsport  s.   Com-  ^  State   v.  Township   Committee, 

monwealth,  90  Pa.  St.  498.  43  N.  J.  L.  531. 

'PeopleB.Bradley,  7  Albany  Law  'People  «.  Green,  53  N.  Y.  224; 

Journal,  93.  School  District  No.  9  v.  School  Dis- 

*  State  V.  Mount,  31  La.  An.  353.  trict  No.  5, 40  Mich.  551. 
And  see  State  1).  Burbank,  33  La. 
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motion  to  quash  will  be  sustained,  the  defect  being  one  of 
substance  and  not  merely  of  form.  ^ 

S  358  a.  It  is  also  to  be  noted  that  the  relief  will  not  be 
granted  in  the  class  of  cases  under  consideration  when  any- 
thing remains  to  be  done,  or  any  fact  to  be  ascertained  to  fix 
the  relator's  right.  ^  So  the  writ  will  not  go  to  compel  the 
payment  by  a  city  of  interest  upon  the  amount  found  due  to 
property  owners  for  the  taking  of  their  property  in  opening 
a  street,  when  the  amount  of  interest  has  not  been  fixed  by  a 
verdict  or  judgment.  3  Nor  will  it  go  to  direct  a  county 
treasurer  to  pay  a  demand  against  a  county,  when  he  has  had 
no  notice  of  the  proceedings  and  no  opportunity  to  show 
cause  why  the  demand  should  not  be  paid.*  And  mandamus 
will  not  lie  for  the  payment  of  a  demand,  a  portion  of  which 
has  been  allowed  through  fraud  and  another  portion  without 
authority  of  law.' 

§  359.  Another  important  limitation  upon  the  right  to 
relief,  is,  that  the  money  from  which  the  payment  is  required 
to  be  made,  must  be  held  by  the  fiscal  officer  for  the  corpora- 
tion and  as  corporate  funds,  and  the  writ  will  not  lie 
*  255  to  require  a  county  auditor  in  his  official  capacity 
to  pay  money  which  has  never  been  under  the  control 
of  the  county  as  county  funds,  but  has  simply  been  in  the 
individual  possession  of  the  auditor. «  And  a  county  treas- 
urer, as  regards  funds  of  the  county  in  respect  to  which  he 
is  not  placed  in  any  direct  relations  with  creditors  of  the 
county,  and  which  he  does  not  hold  merely  in  a  ministerial 
capacity  to  be  paid  to  creditors  on  demand,  but  in  his  dis- 
bursements acts  upon  the  warrants  of  other  officers,  can  not 
be  compelled  by  mandamus  to  make  payment  in  a  proceeding 

'McCoy  B.  Justices  of   Harnett  44  Md.  598. 

Co.  5  Jones,  265.  See  Same  v.  Same,  *  Payne  v.  Perkerson,  56  Ga.  672. 

6  Jones,  488.  6  People  i).  Wendell,  71  N.  Y.  171. 

2  Clayton  v.  McWilliams,  49  Miss.  *  Thomas  ».  Auditor  of  Hamilton 

311.  Co.  6  Ohio  St.  113. 

'Morris  v.  Mayor  of  Baltimore, 
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directed  by  tlie  creditors,  without  the  warrant  of  the  proj^er 
auditing  officers.^ 

§  360.  Again,  it  is  to  be  observed  that  the  jurisdiction  is 
exercised  only  in  cases  where  the  services  rendered  to  the 
corporation  were  contracted  for  by  proper  authority,  and 
Avhere  the  demand  or  claim  has  been  audited  by  an  officer  or 
tribunal  having  jurisdiction  of  the  subject-matter.*  And  a 
board  of  county  commissioners  can  not  be  called  upon  by 
mandamus  to  make  payment  out  of  the  public  treasury  for 
services  contracted  for  by  them,  where  they  were  not  empow- 
ered by  law  to  contract  for  such  services,  and  were  devoid  of 
any  legal  authority  for  so  doing.*  So  the  writ  will  not  go 
to  a  county  treasurer  to  require  payment  of  a  demand 
which  has  been  allowed  and  ordered  paid  by  the  board  of 
supervisors  of  the  county,  where  such  board  had  no  jurisdic- 
tion over  the  subject-matter  and  this  fact  appeared  on  the 
face  of  the  account  itself,  since  such  approval  is  a  mere 
nullity,  and  it  is  the  duty  of  the  treasurer  to  withhold  pay- 
ment.* And  it  is  a  good  return  by  a  county  treasurer  to 
an  alternative  mandamus  commanding  him  to  pay  a  warrant 
drawn  by  the  county  auditor,  that  the  warrant  was  drawn  for 
a  demand  not  legally  chargeable  against  the  county,  and  this 
being  shown  the  peremptory  writ  will  be  refused. ' 

§  361.  Nor  will  the  courts  interpose  by  mandamus  to 
compel  payment  of  a  demand  justly  due  from  a  munici- 
pal corporation,  wTien  other  and  adequate  remedy  may  *  256 
be  had  at  law.  Thus,  where  money  for  the  payment  of 
certain  county  bonds  held  by  the  relator  is  actually  in  the 
hands  of  the  treasurer  with  which  to  make  the  payment,  man- 
damus will  be  refused,  when  an  action  against  the  treasurer 
upon  his    official  bond   would    afford  a   plain    and  efficient 

'  People  V.  Fogg,  11  Cal.  351.  '  States.  Commissioners  of  Frank- 

2  State  V.  Commissioners  of  Frank-  lin  Co.  21  Oliio  St.  648. 

lin  Co.  21  Oliio  St.  648;  People  ».  *  People  v.  Lawrence,  6  Hill,  244. 

Lawrence,  6  Hill,  244.  "^  Keller  «.  Hyde,    20    Cal.    593. 
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remedy.''  So  the  writ  will  not  be  granted  to  compel  the 
payment  of  a  demand  against  a  county,  wliich  has  not  been 
allowed  by  the  proper  county  authorities,  or  fixed  by  judg- 
ment.* And  the  writ  has  been  refused  to  compel  payment 
of  a  judgment  against  a  county,  when  proceedings  in  garnish- 
ment were  pending  in  another  court  against  the  county  for 
the  amount  due  upon  such  judgment.  ^ 

8  362.  Until  payment  is  actually  due  from  the  municipal 
officer  and  the  fund  has  come  into  his  possession  out  of  which 
to  make  the  payment,  the  writ  will  not  be  granted,  since  the 
law  does  not  contemj^late  such  a  degree  of  diligence  as  the 
performance  of  a  duty  not  yet  due.  And  until  the  officer  has 
received  the  money  and  refused  to  apply  it  in  the  manner 
provided  by  law,  there  is  no  failure  of  duty,  and  hence  no 
ground  for  mandamus.*  And  where  the  writ  is  sought 
against  an  officer  in  his  official  capacity,  as  a  town  treasurer, 
to  compel  the  payment  of  public  funds,  but  it  is  shown  that 
before  the  issuing  and  service  of  the  alternative  writ  his  term 
of  office  had  expired  and  his  successor  had  been  elected,  to 
whom  he  had  paid  over  all  the  public  funds  in  his  hands, 
such  payment  constitutes  a  sufficient  defense  to  the  writ,  his 
proceedings  appearing  to  have  been  conducted  in  good  faith.  ^ 
So  where  a  town  treasurer  has  been  restrained  by  injunction 
from  paying  over  certain  money  in  his  hands,  mandamus  will 
not  go  to  compel  the  payment,  since  he  is  bound  to  obey  the 
injunction  as  long  as  it  exists.* 

§  363.  Another  important  qualification  of  the  general 
rule  authorizing  relief  by  mandamus,  to  compel  the  payment 
of  demands  justly  due  from  municipal  corporations,  is,  that 
the  writ  should  be  limited,  as  to  the  amount  of  payment 
ordered,  to  the  amount  in  the  particular  fund  out  of  which  it 

1  State  V.  McCrillus,  4  Kan.  350 ;  *  State  «.  Burbank,    33   La.  An. 
State  V.  Bridgman,  8  Kan.  458.              398;  State  v.  Dubuclet,  34  La.  An. 

2  State  V.  Commissioners  of  Mc-      16. 

Leod  Co,  ,37  Minn.  90.  «  gtate  v.  Lynch,  8  Ohio  St.  347. 

"  State  V.  Commissioners  of  Otoe         •  State  v.  Kispert,  31  Wis.  387. 
Co.  10  Neh.  384. 
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is  required  to  be  paid,  and  should  never  require  the  officer  to 
pay  more  than  there  is  in  that  particular  fund.i  And  when, 
by  his  return,  the  officer  shows  that  he  has  no  funds  on  hand 
out  of  which  the  payment  can  be  made,  such  return, 
if  uncontradicted,  is  conclusive  against  granting  the  *  257 
peremptory  writ,  since  the  courts  will  not  interpose 
their  extraordinary  remedies  when  they  are  likely  to  be 
nugatory.  * 

§  364.  When  it  is  sought  to  compel  the  mayor  of  a  city 
to  make  payment  to  the  relator  for  services  alleged  to  have 
been  performed  under  an  order  of  the  city  council,  it  has 
been  held  incumbent  upon  the  relator  to  show  the  law  impos- 
ing the  duty  of  payment  upon  the  mayor,  and  failing  to  show 
this,  and  it  being  denied  by  the  return,  it  is  error  to  grant 
a  peremptory  mandamus.*  And  while  the  writ  is  proper  to 
compel  the  treasurer  of  a  city  to  pay  warrants  drawn  upon 
him  by  the  comptroller,  yet  he  will  not  be  required  to  deliver 
to  the  relator  in  satisfaction  of  his  warrants  the  bonds  of  the 
city,  the  treasurer  having  a  legal  discretion  to  refuse  such 
demand,  and  there  being  no  duty  incumbent  upon  him  to 
make  the  payment  in  this  manner.* 

8  365.  The  aid  of  mandamus  is  frequently  invoked  to 
compel  the  payment  of  demands  against  municipal  corpora- 
tions which  have  been  reduced  to  judgment,  when  payment 
of  the  judgment  has  been  refused,  and  the  judgment  creditor 
is  remediless  by  the  ordinary  process  of  execution  against 
the  corporation.  And  it  may  be  affirmed  as  a  general  rule, 
that  where  judgment  has  been  recovered  against  a  munici- 
pal corporation,  and  the  ordinary  remedy  by  execution  is 
unavailing,  a  refusal  by  the  proper  authorities  to  make  pay- 
ment of  the  judgment  will  warrant  relief  by  mandamus,  it 

>  Day  V.  Callow,  39  Cal.  593 ;  Peo-  People  v.  Frink,  33  Mich.  96. 

pie  V.  Cook,  lb.  658 ;  Rice  v.  Walker,  '  Smith  v.  Commonwealth,  41  Pa. 

44  Iowa,  458.     See  also  People  v.  St.  335. 

East  Saginaw,  40  Mich.  836.  *  State  v.  Mount,  31  La.  An.  369. 


Mitchell  V.  Speer,  39   Geo.  56; 
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being  tlie  only  remedy  adequate  to  meet  the  grievance  com- 
plained of.i  Thus,  where  under  the  laws  of  the  state 
judgments  against  a  township  can  not  be  enforced  by  execu- 
tion, but  are  to  be  collected  like  all  other  township  charges, 
the  writ  will  lie  against  the  municipal  authorities  to  enforce 

the  payment  of  a  judgment.  ^  And  where  a  county 
*  258  treasurer  has  money  in   his  hands    which   has   been 

collected  for  the  payment  of  a  judgment  against  the 
county,  and  it  is  made  his  plain  and  imperative  duty  by  statute 
to  pay  over  the  money  in  satisfaction  of  the  judgment,  the 
writ  will  go  to  compel  the  payment.  Nor  in  such  a  case, 
does  the  fact  that  the  judgment  was  rendered  in  the  federal 
courts,  deprive  the  state  courts  of  their  jurisdiction  to 
enforce  the  payment.  ^  Nor  is  it  any  objection  to  granting 
relief  in  this  class  of  cases,  that,  pending  the  proceedings  at 
law  which  resulted  in  the  judgment  against  the  municipal 
corporation,  it  was,  by  legislative  enactment,  changed  from  a 
town  to  a  city,  since  the  municipality  remains  the  same,  not- 
withstanding the  change  in  its  machinery,  and  its  obligations 
may  still  be  enforced  against  the  new  body  corporate. *  And 
the  relief  will  be  granted,  although  the  judgment  was  recov- 
ered against  individual  defendants  jointly  with  the  municipal 
corporation,  since  the  judgment  creditor  can  not  be  compelled 
to  resort  to.  the  individual  defendants  for  satisfaction  of  his 
judgment.  5 

1  City  of  Olney  v.  Harvey,  50  111.  Pamlico  Co.  73  N.  C.  298 ;  Leacli  v. 

453 ;  People  ii.  City  of  Cairo,  50  111.  Commissioners,  84  N.  C.  829 ;  City 

154;  Marathon  «.  Oregon,  8  Midi.  Council  v.  Hickman,  57  Ala.   388. 

372;  Brown  d.  Crego,  32  Iowa,  498;  As  to  the  right  to  mandamus  in  this 

Duncan  v.  Mayor  of  Louisville,  8  class  of  cases  under  the  statutes  of 

Bush,    98;     City    of    Chicago    v.  Missouri,  see  State  v.  Slavens,  75 

Sansum,  87  111.  182 ;  Rice  «.  Walker,  Mo.  508. 

44  Iowa,   458;  Webb  v.    Commis-  ^  Marathon    «.   Oregon,  8  Mich, 

sioners,   70  N.   C.  307.     See  also  372. 

Uzzle  V.  Commissioners,  70  N.  C.  ^  Brown  v.  Crego,  32  Iowa,  498. 

504;  McLendon  «.  Commissioners,  *  City  of  Olney  v.  Hai"vey,  50  111. 

71    N.    C.    38;    Commissioners  of  453. 

Craven    Co.    «.    Commissioners  of  "^  Palmer  v.  Stacy,  44  Iowa,  340. 
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§  366.  In  conformity  with  the  doctrine  as  stated  in  the 
preceding  section,  it  is  held  that  when  the  mayor  of  a  city 
is  duly  authorized  and  directed  by  acts  of  legislature  and 
city  ordinances  in  conformity  therewith,  to  condemn  certain 
property  for  wharf  purposes,  and  is  required  to  issue  bonds 
of  the  city  in  payment  for  the  land  thus  condemned,  manda- 
mus will  go  to  compel  the  mayor  to  issue  bonds  and  to  raise 
the  necessary  funds  in  payment  of  the  judgment  of  condem- 
nation. The  ground  upon  which  the  courts  proceed  in  such 
a  case,  is,  that  an  officer  of  the  corporation  has  undertaken  to 
set  at  naught  the  corporate  will,  and  mandamus  affords  the 
only  remedy.  And  since  the  city  itself  would  be  entitled  to 
the  writ  against  an  officer  who  had  disregarded  his  duty  and 
set  the  corporate  will  at  defiance,  with  equal  propriety  may 
the  real  parties  in  interest  avail  themselves  of  the  same 
remedy.  ^ 

§  367.  Mandamus  is  the  appropriate  remedy  to  compel  a 
county  treasurer  to  pay  over  to  a  town  treasurer  public  funds 
belonging  to  the  town,  to  the  custody  of  which  its  treasurer 
is  entitled.  2  And  in  such  case,  on  appeal  from  the 
judgment  of  an  inferior  court  awarding  the  peremp-  *  259 
tory  mandamus,  if  the  appellate  tribunal  is  satisfied 
that  the  relator  is  then  entitled  to  the  writ,  it  may  confirm 
the  judgment  of  the  court  below,  regardless  of  whether  such 
judgment  was  correct  at  the  time  it  was  rendered.* 

§  367  a.  While  mandamus  is  freely  granted  to  compel 
the  payment  of  municipal  obligations  which  have  been  duly 
allowed  by  the  proper  authority,  yet,  since  the  granting  of 
the  writ  rests  in  the  sound  discretion  of  the  court,  it  is  a  suffi- 
cient ground  for  refusing  relief  that  the  relator  has  been 
guilty  of  unreasonable  delay  in  the  assertion  of  his  rights.* 
So  if  a  well-founded  doubt  exists,  either  as  to  the  right  of 

'  Duncan  v.  Mayor  of  Louisville,  '  State  v.  Hoeflinger,  31  Wis.  357. 

8  Bush,  98.  ♦  State  v.  Earle,  43  N.  J.  L.  94. 

2  State  V.  Hoeflinger,  31  Wis.  357. 

19 
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• 

the  applicant  to  receive  the  money,  or  as  to  the  duty  of  the 
officer  to  pay  it  the  court  will  decline  to  interfere. ^ 

§  367  h.  Where  under  the  laws  of  a  state  the  officers  of  a 
municipal  corporation  hold  their  offices  until  their  successors 
are  elected  and  qualified,  and  such  officers  resign  for  the  pur- 
pose of  avoiding  the  auditing  and  payment  of  judgments 
against  the  municipality,  such  resignation  will  not  be  a  bar 
to  mandamus  to  compel  them  to  audit  the  judgments,  their 
successors  not  having  been  elected.^  And  a  judgment  creditor 
of  a  municipal  corporation  who  has  obtained  a  peremptory 
mandamus  for  the  payment  of  his  judgment  may,  if  the  writ 
is  not  obeyed,  have  an  alias  peremptory  writ  to  enforce  pay- 
ment, the  writ  being  in  such  case  regarded  as  in  the  nature 
of  an  execution  for  the  enforcement  of  the  judgment.* 


III.     Municipal  Taxation,  and  Heeein  of  Muisticipal-Aid 

SuBSCEIPTIONS-  AND    BoNDS. 

§  368.  Important  distinction. 

369.  Specific  duty  of  levying  tax  m<iy  be  enforced  by  mandamus. 
369  a.  The  general  doctrine  stated. 

370.  The  rule  applied  to  taxation  for  public  improvements. 

371.  Writ  only  granted  where  private  rights  have  intervened. 
371  a.  Power  and  duty  must  be  clear;  debt  inust  be  liquidated. 
371  6.  Writ  should  conform  to  law  of  the  state. 

372.  Pendency  of  proceedings  in  chancery  no  bar  to  mandamus. 
873.  Taxes  in  payment  of  bounties  to  volunteers. 

374.  Taxation  for  school  purposes. 

375.  Issuing  tax  warrants  by  supervisors;  re-payment  of  taxes  improp- 

erly levied. 

376.  Damages  in  removal  of  county  seat. 

377.  Taxation  in  payment  of  judgment  against  municipality. 
377  a.  Ancillary  jurisdiction  of  federal  courts. 

377  6.  Demand  and  refusal  when  unnecessary. 

•  People  v.  Johnson,  100  111.  537.  "  Fry  v.  Commissioners,  83  N.  C. 

2  United  States  v.  Badger,  6  Biss.      304. 
308. 
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378.  Judgment  against  school  district. 

379.  Duty  of  levying  the  tax  a  continuing  one;   successors  in  office; 

resignation ;  demand ;  want  of  funds. 

380.  Writ  lies  from  stale  courts  although  judgment  was  recovered  in 

federal  courts;  validity  of  bonds  settled  by  judgment. 

381.  The  jurisdiction  cautiously  exercised. 

383.  Municipal  railway-aid  bonds;  mandamus  lies  to  compel  levy  of  tax 
in  payment  of  interest;  conditions  requisite. 

383.  Title  to  the  bonds;  averments  necessary;  sale  below  par  value ; 

remedy  in  equity. 

384.  Preliminary  proceedings  presumed  regular. 

385.  Writ  refused  when  bonds  are  invalid  for  want  of  assent  of  tax- 

payers ;  right  must  be  clear. 

386.  Not  granted  when  it  would  be  nugatory. 

387.  Particular  method  of  taxation  for  particular  purpose;  assessment 

of  subscription  by  county  courts. 

388.  Partial  compliance  with  duty  insufficient. 

389.  Mandamus  granted  to  compel  municipal  subscription  in  aid  of 

railway. 
389  a.  Effect  of  injunction  as  between  state  and  federal  court. 
389  5.  Compliance  with  conditions  precedent  required ;  unconstitutional 

law;  fraudulent  action  of  municipal  authorities. 

390.  Actual  contract  relation  necessary  between  municipality  and  rail- 

way ;  vote  of  electors  insufficient. 

391.  Railroad  must  not  interpose  unreasonable  conditions. 

392.  When  jurisdiction  exercised  by  federal  courts. 

393.  Mandamus  granted  for  levy  of  tax  in  payment  of  judgment  upon 

municipal-aid  bonds. 

394.  The  jurisdiction  exercised  in  the  federal  tribunals. 

395.  Effect  of  injunction  from  state  courts;  effect  of  subsequent  adverse 

decisions  or  legislation  by  state. 

396.  Corporation  concluded  by  judgment. 

397.  When  statute  construed  as  imperative ;  return  should  disclose  facts 

concerning  levy. 

398.  Mandamus  to  compel  apiDortionment. 

399.  Want  ot  capacity  in  corporation. 

400.  Surrender  of  illegal  municipal  bonds. 

S  368.     Questions  of  much  nicety  have  frequently 
arisen  in  determining  how  far  the  courts  may,  by  the  *  260 
extraordinary  aid  of  a  mandamus,  control  the  taxing 
power  of  municipal  bodies  and  compel  the  levying  of  taxes 
for  general  or  specific  purposes,  and  the  extent  to  which  the 
interference  may  be  carried  without  encroaching  upon  tlm 
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element  of  sovereignty  which  is  a  necessary  incident  to  the 
exercise  of  the  taxing  power.  And  in  the  discussion  of  these 
questions,  the  distinction  so  often  adverted  to  in  these  pages 
between  duties  of  a  mandatory  or  ministerial  nature,  and  those 
which  are  accompanied  by  the  exercise  of  judgment  and 
discretion,  will  be  found  to  solve  most  of  the  difficulties  with 
which  the  subject  has  been  surrounded  through  a  failure  to 
recognize  such  distinction. 

§  369.  The  first  general  rule  to  be  considered  in  an  exam- 
ination of  the  topic  under  disciission  is,  that  when  a  specific 
duty  is  imposed  by  law  upon  a  municipal  corporation  of  levy- 
ing a  particular  tax  for  some  purpose  of  public  utility,  and 
the  duty  is  so  plain  and  imperative  as  to  admit  of  no  element 
of  discretion  in  its  exercise,  mandamus  is  the  appropriate  and 
indeed  the  only  adequate  remedy  for  a  refusal  on  the  part  of 

the  corporate  authorities  to  perform  this  duty,  i  A 
*  261  distinction  has  been  taken  in  the  application  of  the 

rule,  between  cases  where  the  duty  devolving  upon 
the  municipal  authorities  is  merely  a  general  duty  of  provid- 
ing for  the  payment  of  all  indebtedness  against  the  munici- 
pality, and  cases  where  a  special  duty  is  made  obligatory  upon 
the  corporate  authorities  to  levy  and  collect  a  tax  for  a  par- 

1  State  1).  City  of  Davenport,  13  ees  -o.  Dillon,  16  Ohio  St.  38;  State 

Iowa,  335;  State  «.  City  of  Milwau-  ■».  Harris,  17  Ohio  St.  G08;  Morgan 

kee,  35  Wis.  123;  State  B.Smith,  11  «.  Commonwealth,  55  Pa.  St.  4.56; 

Wis.  65 ;  Watts  v.  Police  Jury  of  Rodman  «.  Justices  of  Larue  Co.  8 

Carroll,  11  La.  An.  141 ;  State  v.  City  Bush,  144;  Pegram  v.  Commission- 

of  New  Orleans,  34  La.  An.  477;  ers  of  Cleavelancl  Co.  64  N.  C.  557; 

Tarver  v.  Commissioner's  Court,  17  Lutterlohs.  Commissioners  of  Cum- 

Ala.  537 ;  Lee  County  b.  The  State,  berland  Co.  65   N.  C.  403 ;    Shool- 

36  Ark.    376;    People  «.   Supervi-  hred  ■».  Corporation  of  Charleston,  3 

Eors    of   Columbia  Co.   10  Wend.  Bay,  63;  Von  Hoffman  v.  City  of 

303;   People  v.  Bennett,  54  Barb.  Quincy,  4  Wal.  535;  Supervisors  «. 

480 ;  People  v.  Supervisors  of  Che-  United  States,  lb.  435 ;  City  of  Gal- 

pango,  8  N.  Y.  317;  People  ■!).   Su-  enas.  Amy,  5  Wal.  705;  Butz?;.  City 

pervisors  of  Otsego,  53  Barb.  564;  of  Muscatine,  8  Wal.  575;  MKyoru. 

People  V.    Supervisors  of   Herki-  Lord,  9  AVal.  409.   See  also  Hosier 

iner  Co.  56  Barb.  453;  Wilkinson  v.  Higgins    Township    Board,    45 

V.  Cheatham,  43  Geo.  358;    Trust-  Mich.  340. 
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ticular  purpose,  or  to  meet  an  obligation  created  by  a  special 
law,  and  it  has  been  held  in  the  former  class  of  cases  that 
mandamus  would  not  lie,  but  that  in  the  latter  the  courts 
might  freely  interpose.  And  if  the  duty  is  thus  specifically 
imposed,  it  will  not  be  performed  merely  by  making  a  levy 
and  providing  generally  for  the  collection  of  the  tax,  but  it 
should  be  specifically  performed  and  the  tax  should  be  set 
apart  for  the  payment  of  the  particular  obligation  or  indebt- 
edness in  question.  But  it  is  a  sufiicient  return  to  the  writ 
by  the  corporate  officers  to  whom  it  is  directed,  to  show  that 
they  have  not  neglected  or  refused  to  provide  for  the  payment 
of  the  obligation  whose  enforcement  is  sought,  and  such  a 
return  is  not  demurrable.  ^ 

§  369  a.  The  jurisdiction  in  this  class  of  cases  is  fre- 
quently invoked  to  enforce  the  payment  of  demands  against 
municipal'bodies,  which  have  been  audited  and  fixed  by  the 
proper  authorities.  And  the  rule  is  well  established  that 
when  a  claim  or  demand  has  been  duly  allowed  by  the  proper 
municipal  authorities  the  officers  whose  duty  it  is  to  levy  a 
tax  for  the  payment  of  such  demand  may  be  required  by 
mandamus  to  perform  this  duty.^  So  the  writ  will  go  to  a 
board  of  municipal  officers  to  apply  to  the  payment  of  muni- 
cipal bonds,  money  which  has  been  levied  for  that  purpose, 
and  also  to  levy  a  tax  for  the  payment  of  the  balance  of  such 
bonds  after  the  money  applicable  thereto  is  exhausted.' 

§  370.  Frequent  instances  of  the  application  of  the  rule 
have  occurred  in  cases  of  taxation  for  municipal  improve- 
ments, such  as  the  erection  of  public  buildings,  the  construc- 
tion of  harbors  and  the  like.  And  where  the  duty  is  obliga- 
tory upon  certain  municipal  officers  of  levying  and  collecting 
taxes  for  the  erection  of  public  buildings,  or  other  improve- 
ments, this  duty  may  be  enforced  by  mandamus,  there  being 

• 

»  State  v.  City  of  Davenport,  13  falo  Co.  6  Neb.  454;  Klein  d.  Super- 
Iowa,  335.  visors,  54  Miss.  354. 

'  People  v.  Supervisors  of  Living-  '  State  ®.  Board  of  Education,  37 

ston  Co.  68  N.  Y.  114 ;  State  v.  Buf-  Ohio  St.  96. 
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no  other  legal   remedy.  *     So  where  a  city  is  aiithorized  by 
legislative  enactment  to  build  a  harbor  and  to  issue  its  bonds 

for  that  purpose,  and  to  raise  money  by  taxation  in 
*  262  payment  of  the  principal  and  interest  of  the  bonds, 

upon  failure  of  the  city  to  perform  this  duty,  a  con- 
tractor who  has  completed  the  work  and  obtained  judgment 
for  the  amount  due  for  his  services,  is  entitled  to  the  writ  to 
compel  the  city  authorities  to  levy  and  collect  a  tax  in  pay- 
ment of  his.judgment.2  And  where  it  is  made  by  act  of 
legislature  the  duty  of  city  authc^rities  to  levy  an  assessment 
to  pay  for  buildings  torn  down  in  the  opening  of  a  street,  the 
duty,  being  absolute  and  specific,  may  be  enforced  by  man- 
damus.* So  tlie  municipal  authorities  of  a  city  may  be 
required  by  mandamus  to  assess  and  collect  a  tax  sufficient 
to  pay  the  appraised  value  of  lands  taken  by  the  city  for 
public  purposes  under  the  right  of  eminent  domain.* 

§  371.  But  in  all  cases  of  this  nature,  it  is  essential  to 
the  exercise  of  the  jurisdiction  that  private  rights  should 
have  intervened  requiring  the  protection  of  the  courts.  ^ 
And  when  the  statute  providing  for  the  levy  of  the  tax  is 
merely  permissive,  as  in  the  case  of  an  act  of  legislature 
authorizing  but  not  requiring  county  commissioners  to  levy 
a  tax  for  the  construction  of  a  road,  no  action  having  been 
taken  under  the  statute  and  no  private  rights  having  intervened 
the  writ  will  not  go.  ^  So  when  no  private  rights  have  as  yet 
been  afi'ected  by  the  proceedings,  a  mere  individual  tax-payer, 
who  has  no  other  interest  than  the  public  generally,  is  not 
entitled  to  the  writ  to  compel  the  levying  of  a  tax  for  an 
amount  found  necessary  by  commissioners  of  highways  for 

'  Tarver  «.  Commissioner's  Court,  CJiarleston,  3  Bay,  63. 
17  Ala.  537 ;  Watts  v.  Police  Jury  *  People  «.   Common  Council  of 
of  Carroll,  11   La.  An.   141 ;    Com-  Syracuse,  78  N.  T.  56. 
monwealth  v.    Councils    of   Pitts-  '^  Rijllersville    &   Portage  Turn- 
burgh,  88  Pa.  St.  66.  pike  v.  Commissioners  of  Sandusky 

2  State  V.  City  of  Milwaukee,  35  Co.  1  Ohio  St.  149;  People  v.  Su- 

Wis.  123.  pervisors  of  Vermillion,  47  111.  359. 

'  Shoolbred    v.    Corporation    of  « RoHersvilJe   &  Portage  Turn- 
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the  construction  of  a  bridge. ^  And  the  rule  in  no  manner 
eonfliets  with  the  discretion  of  municipal  authorities  as  to 
the  construction  of  a  work  of  public  improvement  which  is 
not  made  their  imperative  duty,  but  is  merely  permissive 
upon  them,  and  in  such  case  they  will  be  left  to  exercise  their 
discretion  in  their  own  way  and  upon  their  own  responsi- 
bility. 2 

§  371  a.  It  is  important  to  be  borne  in  mind  that  the 
jurisdiction  by  mandamus  to  set  in  motion  the  taxing  power 
of  municipal  corporations  is  exercised  only  in  cases  where 
the  municipality  or  its  officers  are  clearly  authorized  by  law 
to  levy  the  tax  whose  enforcement  is  sought.  If,  therefore, 
the  oflicers  against  whom  the  writ  is  sought  have  no  power 
or  authority  to  levy  the  tax  ,in  question  the  courts  will 
decline  to  interfere  by  mandamus.*  l&ox  will  the  writ  go 
to  a  municipal  corporation  to  levy  a  tax  in  excess  of  tiie 
amount  authorized  by  law  for  the  payment  of  a  judgment 
against  the  corporation.*  It  must  also  appear  that  it  is  the 
clear  duty  of  the  officers  against  whom  the  writ  is  sought  to 
levy  the  tax,  before  the  courts  will  interpose  by  mandamus.^ 
And  the  writ  will  not  go  to  compel  the  levy  of  a  tax  for  the 
payment  of  an  indebtedness  due  from  a  municipal  corpora- 
tion, when  the  amount  of  such  indebtedness  is  unliquidated 
and  uncertain.* 

§  371  h.  In  granting  relief  by  mandamus  to  enforce  the 
levy  of  a  tax  for  the  payment  of  demands  against  a  munic- 
ipal corporation,  the  judgment  or  order  of  the  court  should 

pike  !/.  Commissioners  of  Sandusky  of  Maysville,   13  S.  C.  76;  United 

Co.  1  Ohio  St.  149.  States  v.  County  of  Macon,  99  U.  S. 

'People  !).  Suiiervisors  Of  Ver-  583;   States.  Fournet,  30  La.  An. 

million,  47  111.  259.  1103. 

2  Rollersville   &  Portage    Turn-  *  United    States     ».    Countj'    of 
pik^i  «.  Commissioners  of  Sandusky  Macon,  99  U.  S.  583. 

Co.  1  Ohio  St.  149.  »  C.  D.  &  M.  R.  Co.  v.  Olmstead, 

3  Polk  J).  Winett,  37  loM'a,  34;      46  Iowa,  316. 

State  v.  Town  of  Guttenheig,  39  N.         •  State  Board    of    Education  e. 
J.  L.  660 ;  State  ?).  City  of  Shreve-      West  Point,  50  Miss.  638. 
port,  29  La.  An.  658 ;  State  v.  Town 
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be  so  framed  as  not  to  contravene  the  provisions  of  the  law 
of  the  state  with  reference  to  the  time  and  manner  of  levy- 
ing and  collecting  the  tax.  And  the  municipal  oiRcers  can 
not,  in  such  cases,  be  required  to  do  any  acts  which  are  not 
authorized  by  the  law  of  the  state,  i  Nor  will  the  writ  go  to 
compel  county  officers  to  levy  a  special  tax  for  the  payment 
of  a  demand  against  a  county  &t  a  time  or  in  a  manner  dif- 
ferent from  that  prescribed  by  law  for  the  levy  and  collection 
of  general  taxes.  ^ 

§  372.  While  it  is  generally  true  that  the  pendency  of 
proceedings  in  chancery  involving  the  same  subject-matter, 
in  a  court  which  is  fully  empowered  to  administer 
*  263  relief,  is  a  bar  to  proceedings  in  mandamus,  yet  if  it 
is  apparent  that  the  questions  involved  can  not  be  ap- 
propriately or  finally  determined  in  the  suit  in  chancery,  the 
aid  of  a  mandamus  may  be  granted,  notwithstanding  the 
pendency  of  such  suit.  Thus,  where  commissioners  of  pub- 
lic parks  seek  by  mandamus  to  compel  a  county  clerk  to 
receive  their  estimate  of  expenses  necessary  for  park  improve- 
ments, and  to  include  such  estimate  in  the  warrants  for  the 
collection  of  the  taxes,  as  provided  by  law,  the  writ  may  be 
granted,  notwithstanding  the  pendency  of  a  suit  in  chancery 
wherein  a  property  holder  seeks  to  enjoin  the  clerk  and  com- 
missioners from  doing  the  act  whose  performance  is  sought 
by  mandamus.  In  sucli  case,  it  is  obvious  that  full  and  com- 
plete Justice  can  not  be  done  to  all  parties  by  the  proceedings 
in  chancery,  since  they  are  no  bar  to  another  action  by  another 
party  against  the  same  defendants  for  the  same  subject-mat- 
ter, and  hence  the  propriety  of  interfering  by  mandamus.* 

§  373.  The  duty  of  levying  municipal  taxes  in  payment 
of  bounties  to  volunteers  in  the  military  service,  affords  a 
proper  subject  for  the  exercise  of  that  branch  of  the  juris- 
diction under  discussion.    And  where  a  local  board  of  muuic- 

1  Warren  Co.  v.  Kleiu,   51  Miss.      N.  S.  399. 

807.  8  People  v.  Salomon,  51  111.  55. 

2  State  11.  Sennington,  10  RicU. 
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ipal  authorities  is  entrusted  by  law  with  full  power  to 
contract  loans  in  payment  of  bounties  to  soldiers,  and  under 
such  authoi'ity  has  incurred  a  debt  for  the  payment  of  such 
bounties,  mandamus  will  lie  to  assess  the  necessary  tax  in 
payment  of  the  indebtedness,  and  the  writ  may  go  to  the 
successors  in  office  of  those  who  incurred  the  obligation.  ^ 
So  a  county  treasurer  may  be  compelled  by  mandamus  to 
pay  over  to  the  proper  authorities  of  a  town,  the  amount  of 
a  tax  levied  for  the  payment  of  bounties  to  volunteers,  the 
tax  having  been  held  constitutional  and  valid.  ^  And  in 
determining  whether  a  particular  system  of  paying  such 
bounties  has  been  adopted  in  their  county,  county  commis- 
sioners are  held  to  act  in  a  ministerial  rather  than  a  judicial 
capacity.  It  is,  therefore,  no  sufficient  return  to  the 
alternative  writ  commanding  such  commissioners  to  *  264 
levy  the  tax,  that  after  investigation  they  are  unable 
to  conclude  that  the  system  of  paying  bounties  specified  in 
the  statute  has  been  adopted  in  their  county,  since,  if  the 
facts  exist  making  the  statute  applicable  to  their  county,  the 
commissioners  are  bound  to  ascertain  the  facts  correctly  and 
to  perform  the  duty  enjoined  by  the  statute.  *  Eut  in  no 
event  will  the  writ  go  to  compel  the  levying  of  such  a  tax 
under  a  statute  held  to  be  void.* 

§  374.  Belief  by  mandamus  is  also  granted  to  compel 
municipal  authorities  to  raise  by  taxation  the  necessary  funds 
for  the  support  of  public  schools.  And  the  writ  will  lie  to 
a  board  of  village  trustees,  requiring  them  to  collect  a  tax 
for  school  purposes,  when  this  duty  is  made  obligatory  upon 
them  by  a  plain  and  imperative  statute.^  So  the  common 
council  of  a  city  may  be  compelled  by  mandamus  to  comply 
with  the  duty  imposed  by  their  charter  of  raising  by  taxation 
the  necessary  funds  for  educational  purposes  in  the  city,  the 

'  Morgan  «.  The  Commonwealth,  '  State  v.    Harris,    17    Ohio  St 

55  Pa.  St.  456.  608. 

2  Trustees  v.  Dillon,  16  Ohio  St.  ■*  State  v.  Tappan,  29  Wis.  664. 

38.  '  '  People «.  Bennett,  54  BarVi.  480. 
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amount  having  been  designated  and  fixed  oy  the  proper 
authority.!  And  when  the  duty  is  clearly  incumbent  bylaw 
upon  the  collectors  of  taxes  in  the  diflperent  wards  of  a  city, 
to  pay  over  to  the  superintendent  of  schools,  out  of  the  first 
moneys  collected  by  them,  such  sums  of  money  as  are  from 
time  to  time  directed  to  be  raised  for  public  school  purposes, 
mandamus  lies  upon  a  refusal  to  perform  the  duty.  *  So  the 
writ  will  go  to  require  a  board  of  school  directors  to  levy  a 
tax  for  building  a  school  house,  the  electors  of  the  school 
district  having  voted  to  erect  the  house.  ^ 

§  375.  When  a  board  of  supervisors  have  neglected  to 
issue  warrants  for  the  collection  of  a  tax  at  their  regalar 
meeting  at  the  time  required,  the  writ  will  go  to  compel  them 
to  meet  and  issue  the  warrants.*  So,  when  a  plain  and  im- 
perative statute  makes  it  the  duty  of  a  board  of  supervisors 
to  determine  the  amounts  of  taxes  which  have  been  improperly 
assessed  against  citizens  of  the  cotmty  and  to  cause  such 
taxes  to  be  repaid,  this  duty  may  be  enforced  by  mandamus. ' 
And  when  a  board  of  supervisors  are  required  by  law  to  hear 
and  determine  applications  for  the  recovery  of  taxes  which 
have  been  illegally  imposed,  they  may  be  required  by 
mandamus  to  act  upon  an  application  of  this  nature. ^ 

§  376.  When  the  removal  of  a  county  seat  is 
*  265  authorized  and  directed  by  a  statute,  which  also  pro- 
vides a  mode  for  ascertaining  the  amount  of  damages 
incurred  by  such  removal,  mandamus  will  lie  to  the  proper 
ofiicer  of  the  county  to  levy  a  tax  for  the  payment  of  dam- 
ages sustained  by  the  removal,  the  amounts  due  having  been 
definitely  ascertained  in  the  mode  provided  by  the  statute.' 

'  State  V.  Smith,  11  Wis.  65.  v.  Supervisors  of  Herkimer  Co.  56 

2  State   V.    Hammell,    3  Vroom,  Barb.  452;  People    ii.   Supervisors 

446.  of  Ulster  Co.  65  N.  Y.  300. 

'  Cooper  ?.  Nelson,  38  Iowa,  440.  *  People  v.  Supervisors  of  Essex 

«  People  ®.  Supervisors  of  Che-  Co.  70  N.  Y.  228. 

nango,  8  N.  Y.  317.  '  Wilkinson  v.  Cheatham,  43  Geo. 

^  People  V.  Supervisors  of  Otsego,  258. 
53  Barb.  564,  51  N.  Y.  401 ;  People 
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§  377.  The  enforcement  of  judgments  against  municipal 
corporations  affords  frequent  occasion  for  invoking  the  ex- 
traordinary aid  of  the  courts  by  mandamus.  Here,  again, 
we  are  met  by  the  same  distinction  already  noticed  between 
the  enforcement  of  duties  merely  ministerial  in  their  nature, 
and  those  involving  the  exercise  of  certain  discretion  and 
judgment.  And  whenever  the  duty  of  levying  a  tax  to  sat- 
isfy a  judgment  against  a  municipal  corporation,  is  plainly 
and  sj)ecifically  imposed  by  law  upon  the  corporate  authori- 
ties, or  the  ordinary  remedy  by  execution  is  unavailing,  and 
it  is  the  plain  and  unmistakable  duty  of  the  corporate  offi- 
cers vested  with  the  taxing  power,  to  exercise  that  power  for 
the  purpose  of  satisfying  the  judgment,  mandamus  will  go 
to  compel  the  levying  and  collecting  of  the  necessary  tax.* 
When,  therefore,  a  city  is  required  by  its  charter,  whenever 
judgment  is  had  against  it,  to  levy  and  collect  the  amount  of 
the  judgment  like  other  charges  against  the  city,  the  writ 
will  go  to  compel  the  city  authorities  to  perform  this  duty.* 
So,  when  a  creditor  has  obtained  judgment  against  a 
city  which  can  only  be  satisfied  by  the  levy  of  a  par-  *  266 

1  State  V.   City    of   Madison,  15  urer,   1   Dill.  523 ;    Welch  v.  Ste. 

Wis.  30 ;  State  v.  Supervisors  of  Be-  Genevieve,  lb.  130.    And  see  Butz 

loit,  20  Wis.  79 ;  State  «.  Common  ».  City  of  Muscatine,  8  Wal.  575 ; 

Council  of  Milwaukee,  20  Wis.  91 ;  Mayor  v.  Lord,  9  Wal.  409 ;  Britton 

State  ■».  City  Council  of  Racine,  22  «.  Platte  City,  3  Dill.  1 ;  Boynton  ». 

Wis.  258 ;  Gorgas  d.  Blackburn,  14  District  Township  of  Newton,  34 

Ohio,  253 ;  Coy  «.  City  Council,  17  Iowa,  510 ;  Worthington  «.  Hulton, 

Iowa,   1 ;  Frank  ®.  San  Francisco,  13  L.  T.  B.  N.  S.  463 ;  United  States 

21    Cal.   668;    Gooch  v.  Gregory,  «.  Buchanan  Co.  5  Dill.  285;  United 

65   N.  C.    143;    Lutterloh  v.  Com-  States  «.  Jefferson  Co.  5  Dill.  310; 

missioners  of  Cumberland  Co.  65  Wisdom    v.  City  of   Memphis,    3 

N.  C.  403 ;   Supervisors  «.  United  Flipphi,  285 ;  State  «.  Assessors  of 

States,  4  Wal.  435 ;  City  of  Galenas.  Rahway,43  N.  J.  L.  338;  Stevenson 

Amy,  5  Wal.  705 ;  Benbow  v.  Iowa  v.  District  Township,  35  Iowa,  463. 

City,  7  Wal.  313 ;  United  States  v.  See  also  United   States  v.  Vernon 

City  of  Galena,  10  Biss.  263 ;  United  Co.  3  Dill.  281 ;  Fisher  v.  Mayor,  17 

States  «.  Town  of  Brooklyn,  10  Biss.  West  Va.  628. 

466 ;  United  States  i>.  Treasurer  of  ^  State  .«.   City  of   Madison,    15 

Muscatine  Co.  2  Abb.  U.  S.  53 ;  S.  C.  Wis.  80. 
gub  nom.  Lansing  v.  County  Treas- 
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ticular  rate  or  tax  for  a  given  year,  the  duty  thereby 
devolves  upon  the  municipal  authorities  of  levying  such  rate, 
not  exceeding  the  maximum  within  their  powers,  as  will  pay 
oif  the  judgment.  Such  duty,  it  is  held,  results  from  the 
plain  moral  as  well  as  legal  obligation  on  the  part  of  the  city 
to  pay  its  debts,  and  no  discretion  can  rightfully  be  claimed 
as  to  its  performance  by  the  city  officials.  It  follows,  there- 
fore, that  mandamus  will  lie  for  the  enforcement  of  the  duty.i 
And  when  it  is  made  by  law  the  plain  duty  of  a  county  board 
of  supervisors  to  provide  for  the  payment  of  all  debts  against 
the  county,  they  being  vested  with  no  discretion  in  the  mat- 
ter, if  they  refuse  to  make  provision  for  the  payment  of  a 
judgment  debt,  they  may  be  directed  by  mandamus,  either 
to  appropriate  the  necessary  anlount  from  the  revenues  of  the 
county,  or  to  provide  for  the  payment  by  taxation.  ^  So, 
when  a  judgment  is  obtained  against  a  town  in  its  corporate 
capacity,  and  it  is  averred  in  the  alternative  writ  that  the 
corporation  has  no  property  with  why3h  to  satisfy  an  execu- 
tion, the  writ  will  go  to  compel  tke  officers  of  the  town  to 
levy  and  collect  a  tax  in  satisfaction  of  the  judgment.*  And 
the  fact  that  no  execution  can  issue  against  a  county,  which 
represents  in  some  sense  the  sovereignty  of  the  state,  has 
been  held  sufficient  warrant  for  sustaining  a  mandamus  to 
county  authorities,  directing  the  levy  of  a  tax  in  payment  of 
a  judgment  against  the  county.*     Nor,  in  this  class  of  cases, 

'  Coy  «.  City  Council,  17  Towa,  1.  tlie  taxing  power  is  in  its  natui'e  a 

'i  Frank  «.  San  Francisco,  31  Cal.  legislativefunction,  with  ■which  the 

668.  judicial  department  can  not  prop- 

'Gorgas  v.  Blackburn,  14  Ohio,  erly  interfere,  even  though  the  party 

252.  aggrieved  has  no  other    remedy. 

*Lutterloh  u.  Commissioners  of  The  power  of  the  county  authorities 

Cumberland  Co.  65  N.  C.  403.    But  to  levy  a  tax  is  held  to  be  a  part  of 

in  Tennessee,  the  courts  refuse  to  the  fiscal  or  taxing  power  of  the 

interfere  by  mandamus  to  compel  state,  delegated  to  the  several  coun- 

the  levying  of  a  tax  by  county  au-  ties,  and  the  officers  to  whom  the 

thorities    in   payment    of    claims  duty    is    entrusted,    within    their 

against  the  county  which  have  been  limited  sphere  have  a  discretion  to 

allowed,  on  the  broad  ground  that  exercise  of  the  same  nature  as  that 
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is  it  necessary  that  a  previous  demand  should  be  made  upon 
the  municipal  authorities  for  payment  of  the  judgment,  when 
they  have  long  delayed  and  neglected  payment,  and  when  it 
is  obvious  that  they  do  not  intend  to  pay.^ 

§  377  a.  Mandamus  will  lie  in  the  circuit  courts  of  the 
United  States,  in  aid  of  a  judgment  recovered  in  those  courts 
against  a  municipal  corporation,  to  command  the  corporate 
authorities  to  levy  a  tax  with  which  to  pay  the  judgment, 
even  though  the  municipal  ofiicers  have  been  enjoined  by  tlie 
state  courts  from  making  such  levy.  In  such  a  case,  the  vrit 
of  mandamus  is  ancillai-y  to  the  jurisdiction  of  the  federal 
court  which  had  first  attached,  the  writ  being  in  the  nature 
of  an  execution  to  enforce  a  judgment  already  obtained.  ^ 

§  377  5.  When  the  duty  of  municipal  officers  to  levy  and 
collect  a  tax  for  the  payment  of  a  judgment  against  the  cor- 
poration is  plain  and  imperative,  it  affords  no  excuse  for  their 
inaction  that  a  demand  was  not  made  upon  them  for  the  per- 
formance of  this  duty  before  seeking  the  extraordinary  aid 
of  the  courts.  The  relief  will  therefore  be  granted  in  such 
a  case,  although  no  previous  demand  was  made  upon  the 
officers  to  levy  the  tax.*  Nor  does  the  want  of  a  demand 
and  refusal  afford  sufficient  objection  to  granting  the  relief 
when  the  board  of  municipal  officers,  against  whom  the  writ 
is  sought,  have  declared  by  a  resolution  that  they  will  not 
levy  the  tax  unless  the  relator  submits  to  certain  illegal  con- 
ditions.* 

8  378.     The  jurisdiction  in  the  class  of  cases  under 
consideration  has  been  extended  to  officers   of  school  *  267 
districts,  on  whom  is  imposed  the  duty  of  levying 

of  the  legislature  itself.    Justices  Supervisors  of  Lee  Co.  3  Biss.  77, 
of  Cannon   Co.   ■».  Hoodenpyle,   7  1  Chicago  Legal  News,  121. 
Humph.  145.  '  State  ».  City  Council  of  Racine, 
1  United  States  «.  Town  of  Brook-  S2  Wis.   258 ;    Fisher   d.   City  of 
lyn,  10  Biss.  406.  Charleston,  17  "West  Va.  595. 
,  2  Riggs  ».  Johnson  Co.  6  Wal.  166.  *  People  ».  Supervisors  of  Living- 
See  also  United  States  i>.   Silver-  ston  Co.  68  N.  Y.  114. 
man,  4  Dill.  324 ;  United  States  v. 
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a  tax  for  the  payment  of  judgments  recovered  against  the 
district,  and  mandamus  lies  to  compel  the  performance  of 
this  duty,  where  no  property  of  the  municipality  can  be 
found  subject  to  levy  under  execution.  The  duty  of  levying 
a  tax  under  such  circumstances  becomes  an  imperative  obli- 
gation, and  since  the  court  can  not  act  upon  the  individual 
electors  of  the  school  district  to  compel  them  to  vote  the 
tax,  it  must  necessarily  proceed  by  mandamus  against  the 
board  of  directors,  who  are  the  agents  and  representatives  of 
the. district,  to  compel  them  to  perform  the  duty,  i 

8  379.  The  cases  already  cited  afford  sufficient  illustration 
of  the  doctrine  under  discussion  and  of  its  application  in 
practice.  It  remains,  however,  to  be  observed,  that  the  duty 
of  levying  a  municipal  tax  in  satisfaction  of  a  judgment 
against  the  corporation,  is  treated  as  a  continuing  duty,  and 
it  does  not  terminate  with  the  levying  of  a  single  tax  which 
is  collected  only  in  part,  but  ends  only  when  the  whole 
amount  is  collected  and  the  judgment  paid.  Hence  it  affords 
no  excuse  for  a  partial  performance  of  the  duty  that  the 
municipal  authorities  have  levied  and  collected  a  portion  of 
the  tax,  but  that  certain  tax-payers  have  neglected  to  pay  their 
assessments.  2  And  since  the  duty  is  a  continuing  one,  the 
retirement  from  office  of  a  portion  of  the  municipal  authori- 
ties affords  no  bar  to  relief  by  mandamus,  and  the  duty  may 
be  enforced  against  their  successors  in  office.  ^  Nor  can  the 
corporate  officers  absolve  themselves  from  the  responsibility 
of  levying  the  tax  by  a  fraudulent  resignation  of  their  offices.* 
And  when  the  tax  levied  for  the  payment  of  a  judgment 
is  insufficient,  the  court  may,  in  the  same  proceeding,  grant 

'Boynton  ».  District  Townsliip  Wis.  30.  And  see  as  to  the  right  tn 

of  Newton,  34  Iowa,  510 ;  Stevenson  mandamus  to  compel  a  second  levy 

B.  District  Township,  35  Iowa,  462.  of  a  tax  to  pay  a  judgment  against  a 

2  State    1].   City    of  Madison,   15  municipal  corporation,  Duperier  v. 

Wis.  30.    And  see  Benbow  v.  Iowa  Police  Jury,  31  La.  An.  709. 

City,  7  Wal.  313.  *  Gorgas  v.  Blackburn,  14  Ohio, 

"State    V.  City    of   Madison,   15  253. 
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another  mandamus,  directing  the  levy  of  another  tax.  > 
Nor  is  it  a  sufficient  return  to  a  mandamus  command-  *  268 
ing  the  levying  of  a  municipal  tax  in  payment  of  a 
corporate  indebtedness,  that  tliere  is  no  money  in  the  treasury, 
since  the  very  object  of  the  writ  is  to  procure  money.  ^ 

§  380.  Mandamus  will  lie  from  the  state  courts  to  compel 
municipal  authorities  to  exercise  their  taxing  power  for  the 
satisfaction  of  a  judgment,  even  though  the  judgment  was 
obtained  against  the  municipality  in  the  federal  courts.* 
And  upon  application  for  the  writ  to  command  municipal 
authorities  to  levy  a  tax  in  payment  of  judgments  against 
the  town,  the  validity  of  the  bonds  on  which  the  judgments 
were  obtained  can  not  be  inquired  into  or  called  in  question, 
since  this  is  settled  by  the  judgment  itself  and  the  town  is 
estopped  by  that  decision.'*  And  since  mandamus  to  compel 
the  levy  of  a  tax  for  the  payment  of  a  judgment  recovered 
upon  municipal  bonds  is  in  the  nature  of  an  execution  to 
enforce  such  judgment,  defenses  which  relate  to  the  validity 
of  the  original  obligation  can  not  be  entertained  upon  the 
application  for  a  mandamus,  the  obligation  having  merged 
in  the  judgment.  In  such  a  proceeding,  if  it  appears  that 
the  municipal  corporation  was  duly  authorized  to  subscribe 
to  the  stock  of  a  railway  company  and  to  issue  its  bonds  for 
that  purpose,  the  power  of  taxation  for  the  payment  of  the 
obligations  thus  incurred  will  be  conclusively  presumed,  unless 
the  law  conferring  the  authority,  or  some  general  law  in  force 
at  the  time,  clearly  manifests  a  contrary  intention,  ^ 

S  381.  Although,  as  we  have  seen  in  the  preceding  sec- 
tions, the  jurisdiction  by  mandamus  to  set  in  motion  the 
taxing  power  of  mnnicipalities  is  well  established,  it  is  to 

1  Palmer  v.  Jones,  49  Iowa,  405.  20  Wis.  79;  Mayor  v.  Lord,  9  Wal. 

2  Huntington  ».   Smith,  25   Ind.      409. 

480.  ">  Ralls  County   Court  v.  United 

^  State  V.  Supervisors  of  Beloit,  States,   105  U.   S.    733.     See    also 

20  Wis.  79.    And  see  State  i>.  City  Wolff  v.  New  Orleans,  108  U.  S. 

of  ]\radison,  15  Wis.  80.  358. 
*  Stiite  'V.  Supervisors  of  Beloit, 
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be  exercised  with  much  caution,  and  the  interference  will 
not  be  granted  for  trivial  causes.  And  where  the  judgment 
which  it  is  sought  to  enforce  in  this  manner  has  not  been  in 
existence  a  sufficient  length  of  time  to  satisfy  the  court,  in 
the  absence  of  other  proof,  that  the  municipal  authorities  have 
any  disposition  to  withhold  payment  unreasonably,  the  return 
averring  that  a  part  of  the  burden  properly  belongs  to  another 
county,  and  that  respondents  are  and  always  have  been  ready 
and  willing  to  pay  the  relator  that  portion  of  the  judgment 
rightfully  due  from  their  county,  the  peremptory  writ  will  be 
refused,  i 

§  382.  We  come  next  to  a  consideration  of  the  principles 
upon  which  the  taxing  power  of  municipal  corporations  may 
be  set  in  motion,  to  meet  their  obligations  incurred  by  munic- 
ipal   subscriptions    in    aid    of   railway    and    other    kindred 

enterprises  of  a  quasi-public  nature.  And  it  is  to  be 
*  269  premised   that    where    municipal    officers    have,   by 

authority  of  law,  pledged  the  faith  of  the  municipality 
in  aid  of  such  enterprises,  and  have  issued  municipal  bonds 
in  payment  of  their  subscriptions  to  the  capital  stock,  the 
duty  of  levying  a  tax  to  meet  such  obligations  is  merely  a 
ministerial  duty,  unattended  with  the  exercise  of  any  special 
discretion.  And  the  rule  may  now  be  regarded  as  too  firmly 
established  to  admit  of  doubt,  that  where  municipal  corpora- 
tions are  authorized  by  law  to  subscribe  to  the  stock  of 
railway  companies,  and  to  issue  their  bonds  in  payment  of 
such  subscriptions,  and  are  also  required  to  levy  a  tax  for 
payment  of  the  interest  on  bonds'thus  issued,  or  for  payment 
of  the  principal,  mandamus  will  lie  in  behalf  of  the 
bond-holders,  to  compel  the  corporate  authorities  to  levy  the 
necessary  tax  with  Avhich  to   make   such   payment.'*     The 

1  Tillson  «.  Commiasioners  of  Commissioners  of  Knox  Co.  v. 
Putnam  Co.  19  Ohio,  415.  Aspinwail,  24  How.  376 ;  Common- 

2  Maddox  v.  Graham,  2  Met.  Ky.  wealtli  v.  Pittsburgh,  34  Pa.  St. 
56;  Shelby  Co.  Court  v.  Cumber-  496;  Commonwealth  ».  Commis- 
land  &  Ohio  R.  Co.  8  Bush,  209;  sioners  of  Allegheny  Co.  37  Pa,  St. 
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conditions  requisite  to  the  exercise  of  the  jurisdiction  in 
this  class  of  cases  are,  a  clear,  legal  right  in  the  owners  *  270 
of  the  bonds,  cou|)led  with  a  corresponding  duty  on  the 
part  of  the  municipal  authorities  to  provide  the  means  of  pay- 
ment, and  the  want  of  any  other  adequate  and  specific  legal 
remedy.  These  conditions  co-existing,  the  municipal  authori- 
ties who  are  charged  with  the  duty  of  pi'oviding  for  the 
payment  of  the  interest  upon  the  securities  issued  by  the 
corporation,  may  be  required  by  mandamus  to  perform  their 
plain  and  im]5erative  duty.  ^  ISTor  is  it  necessary,  in  this  class 
of  cases,  to  show  any  express  refusal  in  terms,  upon  the  part 
of  the  corporate  officers,  to  lay  the  foundation  for  the  writ,  it 
being  sufiicient  if  it  is  apparent  from  their  conduct  that  they 
do  not  intend  to  perform  the  act  required, ^  especially  when 
it  is  averred  in  the  return  that  the  respondents  are 
resisting  the  payment  of  the  railway  obligations.  *  271 
And  the  fact  that  actions  at  law  have  been  brought 
against  the  municipality  upon  the  unpaid  coupons,  afi'ords  no 
objection  to  the  issuing  of  the  writ,  when  such  actions  liave 
been  dismissed  before  judgment  in  mandami^s.-''  Nor  is  it  a 
sufficient  return  to  tlie  alternative  writ  in  this  class  of  cases, 
that  there  are  no  funds  in  the  hands  of  the  officers  with  wliicli 
to  meet  the  interest  upon  the  municipal  obligations,  it  being 
their  duty  to  levy  a  tax  to  procure  funds.*  And  when  the 
necessary  funds  have  been  collected  by  taxation  for  the  pay- 

277;  Same  v.  Same,  32  Pa.  St.  218;  K  Y.  114. 

State  V.  Commissioners  of  Clinton  '  Commouwealtli    v.  Pittsburgh, 

Co.  6  Oliio  St.  280;  Pegram  «.  Com-  34  Pa.  St.  496;  Madclox  v.  Graham, 

missioners  of  Cleaveland  Co.  64  N.  3  Met.  Ky.  56 ;  Commonwealth  v. 

C.  557;  Commissioners  of  Columbia  Commissioners    of  Allegheny   Co. 

Co.  V.  King,  13  Fla.  451 ;  Kobinson  32  Pa.  St.  218. 

«.  Supervisors  of  Butte,  43  Cal.  353;  ^Macldox  v.  Graham,  2  Met.  Ky. 

Commissioners  Court  v.  Rather,  48  56 ;   Commonwealth  v.  Pittsburgh, 

Ala.  433 ;   Commissioners  of  Sedg-  34  Pa.  St.  496. 

wick  Co.  «.   Bailey,  11  Kan.  631;  «  Maddox  ».  Graham,  3  Met.  Ky. 

State  V.  Anderson  Co.  8  Baxter,  349 ;  56. 

Plagg  v.  Mayor  of  Palmyra,  33  Mo.  *  Pegram    s.    Commissioners    of 

440.    And  see  People  v.  Mead,  24  Cleaveland  Co.  64  N.  C.  557. 

20 
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merit  of  interest  upon  railway-aid  bonds,  payment  may  be 
enforced  by  mandamus,  i 

S  383.  It  is  not  essential  to  the  exercise  of  the  jurisdic- 
tion in  this  class  of  cases,  that  the  relator's  title  to  the  bonds 
should  be  set  forth  in  detail,  and  it  is  a  sufficient  averment 
of  his  title  to  allege  that  he  purchased  the  bonds,  without 
giving  the  consideration  for  the  purchase,  or  the  method  of 
the  transfer.  2  Nor  is  it  necessary  to  allege  in  the  alternative 
writ  when  the  principal  of  the  bonds  becomes  due  and  pay- 
able, nor  the  rate  of  interest  which  they  bear,-  nor  the  time 
and  place  of  payment  of  interest.'  And  the  relief  will  be 
granted,  notwithstanding  the  bonds  have  been  disposed  of 
below  their  par  value,  in  violation  of  law.  Nor  does  the 
existence  of  a  remedy  in  equity  constitute  a  sufficient  objec- 
tion to  granting  the  aid  of  a  mandamus  in  this  class  of 
cases.-* 

§  884.  While  in  this  class  of  cases  the  courts  will  hold 
the  bond-holder  to  a  knowledge  of  the  law  authorizing  the 
issue  of  the  bonds,  yet  they  will  not  hold  him  bound  to 
inquire  into  the  regularity  of  the  municipal  election  voting 
the  railway-aid  subscription,  nor  will  they  hold  him  bound 
to  inquire  as  to  the  qualifications  of  the  voters,  nor  as  to 
other  details  affecting  the  regularity  of  the  bonds. '  Tho 
issuing  of  the  bonds  authorizes  the  presumption  in  favor  of 
a  hona  fide  holder,  that  all  such  pre-requi sites  have  been 
complied  with,  in  the  time,  form  and  manner  required 
*  272  by  law,  and  objections  upon  the  ground  of  irregulari- 
ties in  such  preliminary  proceedings  will  not  avail  upon 
the  application  for  mandamus."     Nor  is  it  necessary  that  the 

1  People  V.  Brown,  55  N.  Y.  180;  *  Commonwealth  «.  Commission- 
State  V.  Craig,  69  Mo.  5fio.  ers  of  Allegheny  Co.  33  Pa.  St.  318. 

2  Commonwealth «.  Pittsbnrgli,  34  "■'  Flagg  v.  Mayor  of  Palmyra,  83 
Pa.  St.  496.  Mo.  440.    And  see  Mayor  t>.  Lord, 

'  Commonwealth    t.  Pittsburgh,  9  Wal.  409 ;   State  v.  Anderson,  8 

84  Pa.  St.  496.    And  see  Common-  Baxter,  249. 

wealth  v.  Commissioners  of  Alle-  "  Flagg  v.  Mayor  of  Palmyra,  33 

gheny  Co.  37  Pa.  St.  377.  Mo.  440. 
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bond-liolder  should  first  resort  to  suit  to  fix  the  amount  of 
interest  due  upon  his  bonds,  since  this  is  merely  a  question 
of  mathematical  calculation,  and  may  be  as  well  determined 
by  the  municipal  records  as  by  the  judgment  of  a  court.  * 

§  385.  While,  however,  the  courts  will  not  hold  the  relator 
to  the  necessity  of  an  inquiry  as  to  the  regularity  of  the  details 
connected  with  the  issuing  of  the  bonds,  or  with  the  previous 
proceedings,  yet  it  is  a  sufiicient  objection  to  granting  relief 
that  the  bonds  are  absolutely  invalid.  And  when  it  is  shown 
that  the  necessary  assent  of  the  tax-payers  of  the  municipality 
was  not  obtained  to  the  issuing  of  the  bonds,  as  required  by 
the  act  authorizing  their  issue,  and  that  the  bonds  are  there- 
fore invalid,  the  holder  is  not  entitled  to  the  aid  of  a  man- 
damus.* So  the  writ  will  not  go  in  a  doubtful  case,  or  when 
the  petition  does  not  show  a  clear,  prima  facie  case  for  the 
relief.*  And  if  the  validity  of  the  bonds  is  disputed  the 
relief  may  be  withheld  until  the  relator  has  established  their 
validity  by  an  ordinary  action  at  law.* 

§  386.  The  general  doctrine  being  well  established  that 
mandamus  will  not  lie  in  cases  where  the  writ,  if  granted, 
would  be  nugatory,  the  peremptory  writ  will  be  refused  where 
the  purpose  of  the  application  is  to  compel  county  authorities 
to  levy  taxes  in  payment  of  certain  bonds  of  the  county,  which 
are  required  by  law  to  be  paid  out  of  the  taxes  collected  in 
certain  specified  localities  in  the  county,  when  the  return  of 
the  officers  shows  that  they  have  no  knowledge  or  means  of 
information  sufiicient  to  enable  them  to  assess  the  tax 
against  the  lands,  and  no  means  of  determining  the  *  273 
particular  districts  to  be  assessed  according  to  law,  the 
records  supplying  such  information  having  been  destroyed. ' 

S  387.     Where  a  particular  method  of  raising  money  by 

'  Commissioners  of  Columbia  Co.  *  State  «.  Mayor  of  Manitowoc,  52 

«.  King,  13  Pla.  451.  Wis.  423. 

2  People  «.  Mead,  86  N.  Y.  324.  '  Ackerman  «.  Desha  County,  27 

8  Springfield   &   I.   S.   R.   Co.  ».  Ark.  457. 
County  Clerk,  74  111.  27. 
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municipal  taxation  for  local  purposes  is  provided  by  law,  it 
would  seem  that  the  person  entitled  to  receive  the  money  may 
have  the  aid  of  mandamus  to  compel  its  payment,  even  though 
a  possible  remedy  may  exist  by  action  at  law.  Thus,  where 
it  is  provided  by  statute  that  the  interest  upon  certain  town 
bonds  shall  be  met  by  the  levying  of  a  tax,  and  the  money 
thus  raised  shall  be  paid  to  the  bond-holders  by  commissioners 
designated  for  that  purpose,  the  writ  will  go  to  require  such 
commissioners  to  make  the  payment,  an  action  against  the 
town  not  being  regarded  as  an  effective  remedy,  i  And  where, 
under  an  act  of  legislature,  certain  county  courts  are  authorized 
to  take  and  subscribe  stock  for  their  counties  in  an  incorporated 
turnpike  company,  and  are  empowered  to  assess  the  amount 
of  stock  so  subscribed  upon  the  real  estate  within  their 
counties,  mandamus  is  the  proper  remedy  to  require  such 
courts  to  carry  out  their  obligation  and  to  make  the  neces- 
sary assessment  in  payment  of  their  subscription,  no  other 
remedy  being  adequate  to  enforce  the  performance  of  the 
duty.  2 

§  388.     A  partial  compliance  with  the  law  creating  the 
obligation  on  the  part  of  the  municipal  authorities  to  levy  the 
tax,  will  not  avail  against  the  exercise  of  the  jurisdiction  by 
mandamus.     And  when  it  is  made  by  law  the  duty  of  a  board 
of  county  supervisors  to  levy  and  collect  each  year  a  tax  upon 
all  the  taxable  property  in   the  county,  sufficient  for  the  pay- 
ment of  all  the  bonds  of    the  county  outstanding,  and    to 
provide  a  certain  fund  for  their  redemption,  if  the  supervisors 
have  knowingly  made  an  insufficient  levy  for  these  purposes, 
the  writ  will  go  to  command   them  to  levy  a  sufficient   tax.* 
§  389.     The  propriety  of  the  writ  of  mandamus,  as  a  means 
of   compelling  delinquent  municipalities  to  discharge 
*  274  liabilities  which  they  have  incurred  under  stock  sub- 
scriptions in  aid  of  railways,  is  thus  shown  to  be  fully 

'  People  V.  Mead,  34  N.  Y.  114.  '   Robinson    •«.     Supervisors    of 

2  Justices  of  Clarke  v.  Paris  etc.      Butte,  43  Cal,  353. 
Turnpike  Co.  11  B.  Mon.  143. 
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established.  1  Nor  is  the  interference  of  the  courts  for  this 
purpose  confined  to  cases  where  the  bonds  or  obligations  of 
the  municipal  corporation  have  already  been  issued,  but  the 
relief  may  also  be  granted  to  enforce  the  subscription  and  to 
compel  the  issuing  of  the  municipal  securities  pledged  in  aid 
thereof  2  Thus,  the  writ  will  go  to  compel  aboard  of  county 
sepervisors  to  subscribe  to  the  stock  of  a  railway  company, 
when  the  duty  of  making  such  subscription  is  plainly  required 
by  law.*  But  in  such  case,  it  is  held  to  be  the  duty  of  the 
railway  company  to  first  demand  of  the  supervisors  that  they 
make  the  subscription,  and  to  tender  the  books  of  the  com- 
pany and  request  the  subscription.*  And  where  the  authori- 
ties of  a  municipal  corporation,  duly  authorized  by  law  to 
subscribe  to  the  stock  of  a  railway  company,  have  made 
such  subscription,  with  the  assent  of  the  majority  of  the 
electors  of  the  municipality,  as  required  by  law,  mandamus 
is  the  appropriate  remedy  to  procure  the  issuing  and  delivery 
of  the  bonds  to  the  railway,  in  accordance  with  the  subscrip- 
tion. In  such  case,  a  clear,  legal  right  is  shown  on  the  part 
of  the  railway,  involving  a  corresponding  official  duty  on  ttxe 
part  of  the  municipal  authorities,  for  the  performance  of 
which  mandamus  affords  the  only  adequate  and  specific 
remedy. '  So  when  it  is  the  duty  of  a  town  clerk  to  counter- 
sign bonds  of  the  town  in  aid  of  a  railway  company,  the  duty, 

1  See  also  Commonweallh  v.  Per       mo  v.  The  ftate,  57  Ind.  153. 
kins,  43  Pa.  St.  400.  3  ^apa  Valley  R.  Co.  «.  Supervi- 

2  Napa  Valley  R.  Co.  v.  Supervi-      sors  of  Napa  Co.  30  Cal.  435. 

sors  of  Napa  Co.  30  Cal.  435 ;  Peo-  *  Oroville  &  Virginia  R.  Co  v.  Su- 

ple  «.  Ohio  Grove  Town,  51  111.  192;  pervisors  of  Plumas  Co.  37    Cal. 

Ex  parte  Selma  &  Gulf  R.  Co.  45  354. 

Ala.  696;  Cincinnati  etc.  R.  Co. !).  *  Cincinnati  etc.  R.  Co.  v.  Corn- 
Commissioners  of  Clinton  Co.  1  missioners  of  Clinton  Co.  1  Ohio  St. 
Ohio  St.  77 ;  Osage  Valley  R.  Co.  «.  77 ;  People  «.  Ohio  Grove  Town,  51 
County  Court,  58  Mo.  156 ;  Atchison,  111.  193 ;  Ex  parte  Selma  &  Gulf  R. 
T.  &  S.  F.  R.  Co.  v.  Commissioners,  Co.  45  Ala.  696.  But  see  S.  0.  40 
13  Kan.  137 ;  State  v.  Jennings,  48  Ala.  330. 
Wis.  549 ;  See  also  Mayor  of  Koko- 
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being  a  mere  ministerial  act,  maybe  enforced  by  mandamus.^ 
And  in  a  proceeding  for  a  mandamus  to  require  town  officers 
to  deliver  bonds  to  a  railway  company,  to  which  it  is  entitled 
in  exchange  for  its  stock  under  a  vote  of  the  electors,  the 
delay  of  the  relator  in  instituting  the  proceeding  will  not  of 
itself  prevent  the  relief,  when  the  town  has  sustained  no 
prejudice  by  snch  delay.  ^ 

8  389  a.  A  state  court  may  properly  issue  a  writ  of  man- 
damus to  compel  the  delivery  by  the  proper  officers  of  a 
county  to  a  railway  company  of  bonds  issued  in  aid  of  a  sub- 
scription to  its  capital  stock,  notwithstanding  an  injunction 
has  been  previously  granted  in  a  suit  in  a  federal  court  against 
the  county  officers  restraining  the  issue  of  the  bonds,  since 
the  railway  company,  not  being  a  party  to  the  injunction  suit, 
is  not  concluded  thereby.  ^ 

§  389  5.  It  is,  however,  to  be  observed,  that  in  cases 
where  mandamus  is  sought  to  compel  the  delivery  of  munic- 
ipal-aid bonds,  a  non-compliance  with  the  preliminary  con- 
ditions imposed  by  the  law  authorizing  the  subscription  will 
be  fatal  to  the  application  for  relief.  *  Thus,  when  the  law 
requires  as  a  condition  to  the  issuing  of  such  bonds  that  the 
assent  of  a  majority  of  the  tax-payers  should  be  procured, 
and  that  the  instrument  by  which  such  assent  is  evidenced 
should  be  filed  and  recorded  in  the  county  clerk's  office,  the 
omission  to  file  and  record  such  assent  is  sufficient  ground 
for  refusing  a  mandamus  to  compel  the  issuing  of  the  bonds 
to  the  railway  company.  ^  Nor  will  the  writ  go  to  compel 
the  delivery  of  such  bonds  when  there  has  been  no  valid 
election  authorizing  their  issue,  or  when  by  a  constitutional 
amendment  the  authority  to  create  such  indebtedness  and  to 

• 

«  Houston  V.  The  People,  55  111.  «  Essex  Co.  R.  Co.   t.  Town  of 

398.  Lunenburgh,  49  Vt.  143;  People  v. 

s  State  «.  Jennings,  48  Wis.  550.  Trustees  of  Fort  Edward,  70  N.  Y. 

'  Atchison,  T.  &  S.  F.  K.  Co.  ■».  38;   People  «.  Cline,  68  111.  394. 

Commissioners  of  Jefferson  Co.  13  '  Essex  Co.   R.   Co.  ■».  Town  of 

Kan.  137.  Lunenburgh,  49  Yt.  143. 
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issue  bonds  therefor  has  been  taken  away.'  So  the  relief 
will  be  denied  when  it  is  shown  that  the  statute  under  whicli 
the  subscription  was  had  is  unconstitutional.*  And  it  is  a 
good  return  to  the  alternative  writ  to  show  that  the  munic- 
ipal officers  who  enacted  the  ordinance  authorizing  the  issue 
of  the  bonds  were  influenced  by  corrupt  means,  and  by  a 
secret  agreement  with  the  railway  company  made  for  their 
individual  benefit.*  And  the  relief  will  be  denied  when  it 
is  not  shown  that  the  railway  company  has  complied  with 
the  conditions  upon  its  part,  upon  which  it  is  entitled  to 
receive  the  bonds.* 

§  390.  A  distinction  is  drawn  between  cases  where  the 
subscription  has  ripened  into  a  contract  with  the  railway 
company,  and  the  case  of  a  mere  vote  of  municipal  electors 
authorizing  the  subscription,  but  unaccompanied  by  any  act 
upon  the  part  of  the  officers  or  agents  of  the  municipality, 
whereby  a  contract  relation  has  been  established  be- 
tween the  municipal  corporation  and  the  railway.  *  275 
And  since  the  people  of  a  county  can  not,  in  their 
primary  capacity,  enter  into  contract  relations  binding  upon 
the  county,  but  must  act  through  their  duly  constituted 
agents  or  officers,  it  follows  that  a  mere  vote  of  the  people 
of  a  county  authorizing  the  subscription,  does  not  of  itself 
constitute  a  contract  with  the  railway,  nor  is  it  a  proposition 
which  can  ripen  into  a  contract  upon  performance  by  the 
railway  of  the  conditions  annexed  to  the  vote.  Such  a  vote, 
therefore,  does  not  constitute  sufficient  foundation  for  a  man- 
damus to  compel  the  county  to  issue  its  bonds,  or  to  levy  a 
tax  in  aid  of  the  subscription,  nor  will  a  tender  of  its  stock 
by  the  railway,  at  or  before  the  making  of  its  request  upon 
the  corporate  authorities  to  make  the  subscription,  vary  the 

'  People  11.  Trustees  of  Fort  Ed-  Minn.  404. 

ward,  70N.  Y,28.  *  People  v.  Glann,  70  111.    232; 

2  People  ».  Batcliellor,  53  N.  Y.  People  v.  Town  of  Waynesville,  88 

128.  111.  469.    See  also  People  v.  Holden, 

8  State  V.  City  of  Lake  City,  25  91  111.  446. 
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relations  of  the  parties,  or  afford  ground  for  the  relief,  i  In 
such  case,  until  a  contract  has  been  actually  consuni- 
*  276  mated  between  the  officers  of  the  county  and  the  rail- 
way, the  acts  of  the  former  and  of  the  voters  of  the 
county  are  regarded  as  between  themselves,  the  one  as  prin- 
cipal and  the  other  as  agent.  No  contract  exists  with  the 
railway  company,  and  until  the  money  is  actually  raised,  or 
the  stock  taken,  the  principal  and  agent,  that  is,  the  people 
and  their  officers,  alone  have  control  of  the  proceedings,  and 
mandamus  will  not  lie.^  And  until  the  municipality  has 
made  a  legal  and  binding  agreement  to  issue  its  bonds  to  a 
railway  company,  the  writ  will  not  go  to  compel  such  issue.* 
§  391.  While  it  is  conceded  that  mandamus  is  the  proper 
remedy  to  enforce  a  compliance  upon  the  part  of  municipal 
authorities,  with  their  subscriptions  in  aid  of  railwaj'  and 
other  kindred  enterprises  of  a  quasi-public  nature,  and  to 
compel  the  delivery  of  municipal-aid  bonds  which  have  been 
regularly  voted,  when  the  railway  has  complied  with  all  the 
conditions  necessary  to  entitle  it  to  the  bonds,  the  jurisdic- 
tion will  not  be  exercised  when  the  demand  for  the  miinicipal 
obligations  is  coupled  with  unreasonable  or  illegal  conditions. 
And  where  a  county  has  subscribed  to  the  stock  of  a  railway 
company,  and  the  company  in  tendering  its  stock  and  demand- 
ing the  bonds  of  the  county,  couples  the  tender  with  con- 
ditions which  are  unwarranted  by  law,  as  that  the  stock,  after 
delivery  to  the  county,  shall  be  immediately  delivered  back 
to  the  railway  company  for  a  merely  nominal  consideration, 
mandamus  will  not  go  in  aid  of  the  railway,  even  though  the 
conditions  were  in  pursuance  of  an  agreement  entered  into 
at  the  time  of  making  the    subscription,    such  an  agreement 

'  Union  Pacific  R.  Co.  ®.  Commis-  Louisville,  New  Albany  &  St.  Louis 

sioners  of  Davis,  6  Kan.  256 ;  Com-  Air  Line  R.  Co.  39  Ind.  192. 
missioners  of  Crawford  «.    Louis-  '  State  v.  Town  of  Highland,  35 

ville,  New  Albany  &  St.  Louis  Air  Minn.  355.     See  also  State  v.  Town 

Line  R.  Co.  39  Ind.  193.  of  Roscoe,  35  Minn.  445. 

^  Commissioners  of   Crawford  v. 
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being  a  fraud  j?er  se,  which  the   courts  will  not  recognize  or 
enforce  by  mandamus.  ^ 

§  392.  As  regards  the  jurisdiction  of  the  circuit 
courts  of  the  United  States,  in  the  class  of  cases  under  *  277 
consideration,  it  is  to  be  borne  in  mind  that  these 
courts  can  only  interfere  by  mandamus  in  cases  where  the 
use  of  the  writ  is  necessary  to  the  proper  exercise  of  their 
existing  jurisdiction.  And  while,  as  we  shall  presently  see, 
these  courts  freely  interpose  the  aid  of  mandamus  to  compel 
the  payment  of  judgments  upon  municipal  obligations 
rendered  therein,  they  will  not  gi-ant  the  writ  to  compel 
municipal  authorities  to  levy  and  collect  a  tax  for  the  pay- 
ment of  interest  upon  bonds  of  the  municipality,  when  the 
claim  for  interest  has  not  been  reduced  to  judgment'  in  the 
federal  courts.  The  granting  of  the  writ  in  such  case  would 
be  the  exercise  of  an  original  jurisdiction,  from  which  they 
are  expressly  barred,  their  use  of  this  extraordinary  remedy 
being  limited  strictly  to  cases  where  it  is  essential  to  the 
proper  exercise  of  a  jurisdiction    already  conferred  by  law.^ 

§  893.  The  cases  thus  far  considered  in  which  the  extra- 
ordinary aid  of  mandamus  has  been  granted  to  compel  muni- 
cipal cor2:)orations  to  levy  a  tax  to  meet  their  liabilities  upon 
municipal-aid  securities,  have  been  cases  where  the  obliga- 
tions of  the  corporation  were  not  yet  reduced  to  judgment. 
We  pass,  next,  to  the  consideration  of  cases  where  relief  is 
sought  after  judgment  obtained  against  the  municipality,  and 
here  we  shall  find  the  same  principles  applicable  as 
before.  Indeed,  after  the  municipal  securities  have  been 
reduced  to  judgment,  the  ^duty  of  levying  a  tax  to  provide 
means  for  payment  of  the  judgment  would  seem  to  be  even 
stronger  than  before.  And  the  rule  may  be  regarded  as 
established  by  an  overwhelming  weight  of  authority,  that 
mandamus  is  the   appropriate  remedy  to    compel  municipal 

1  County  Court  of  Maopupin  v.      lb.  456. 
The  People,  58    111.   191 ;   County         "  Bath   County  «.  Amy,  13  Wal 
Court  of  Madison   v.  The  People,      244,  4  Chicago  Legal  News,  209. 
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corporations  to  comply  with  their  duty  of  levying  and  col- 
lecting taxes,  in  payment  of  judgments  obtained  upon  bonds 
or  other  obligations  of  the  municipality,  issued  by  authority 
of  law  in  aid  of  railway  and  other  enterprises  of  a  like 
nature.*      Indeed,  the  jurisdiction   by  mandamus  in 

*  278  this  class  of  cases  may  now  be  regarded  as   so  firmly 

established,  as  to  oust  the  jurisdiction  of  equity  over 
the  subject-matter.  A  bill  in  equity,  therefore,  will  not  lie 
to  subject  the  taxable  property  of  the  municipality  to  the 
payment  of  judgments  upon  its  bonds  issued  in  aid  of  sub- 
scriptions to  railways,  and  the  judgment  creditor  will  be  left 
to  pursue  his  remedy  by  mandamus.  And  this  is  true,  even 
though  he  may  have  repeatedly  invoked  the  extraordinary  aid 
of  a  mandamus  without  avail,  since  the  remedy  at  law  is,  in 
theory  at  least,  adequate  and  perfect,  although  the  execution 
of  that  remedy  may  have  been  unjustly  delayed  by  the 
fraudulent  conduct  of  the  municipal  authorities,  aided  by 
legislative  enactments,  in  resisting  the  enforcement  of  the 
writs  of  mandamus.  2  And  the  writ  of  mandamus,  when 
granted  in  this  class  of  cases,  is  regarded  as  in  the  nature 
of  an  execution  for  the  enforcement  of  the  judgment.* 

§  394.     The  jurisdiction  by  mandamus  in  this  class 

*  279  of  cases  has  been  more    frequently  exercised  in  the 

federal  than  in  the  state  tribunals.  And  while  doubts 
have  been  expressed  as  to  the  power  of  the  circuit  courts  of 

'  Commissioners  of  Knox  Co.  «.  United  States  c.  Treasurer  of  Musca- 

Aspinwall,   34   How.  376;    Super-  tineCo.2Abb.U.S.53;  S.C.saJreom. 

visors  ■B.  United  States,  4  Wal.  435 ;  Lansing  «.  County  Treasurer,  1  Dill. 

Von  Hoffman  v.  City  of  Quincy,  4  C.  C.523;  "Welch  v.  Ste.  Genevieve, 

Wal.  535;  City  of  Galena  B.  Amy,  5  lb.  130.    And  see  Walkley  «.  City 

"Wal.  705;  Butz  ».   City  of  Muaca-  of  Muscatine,  6  "Wal.  481. 

tine,  8  "Wal.   575 ;  Mayor  v.  Lord,  9  2  Rees  v.  City  of  "Watertown,  19 

"Wal.  409 ;  Benbow  v.  Iowa  City,   7  Wal.  107,  6  Chicago  Legal  News, 

Wal.  313;  United   States  «.  City  of  221. 

Sterling,  2  Bissell,  408,  3  Chicago  »  Louisiana  v.  United  States,  103 

Legal  News,  187 ;  United  States  v.  U.  S.  289 ;   Ralls  County   Court  v. 

Supervisors  of  Lee  County,  2  Bis-  United  States,  105  Ui  S.  733. 
sell,  77, 1  Chicago  Legal  News,  131  j 
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the  United  States  to  issue  the  writ  of  mandamus  to  munici- 
pal oflBcers,  commanding  tliem  to  levy  a  tax  in  payment  of 
judgments  recovered  in  those  courts  iipon  municipal  obliga- 
tions, the  right  is  now  clearly  established,  both  upon 
principle  and  authority.  *  In  such  cases  it  is  held  that  the 
fourteenth  section  of  the  judiciary  act  of  1789,  authorizing 
the  courts  of  the  United  States  to  issue  all  writs  which 
may  be  necessary  for  the  exercise  of  their  respective  *  280 
jurisdictions  and  agreeable  to  the  principles  of  the 
common  law,  confers  sufficient  authority  upon  the  circuit 
courts  to  warrant  their  interference  by  mandamus.  The 
jurisdiction  over  the  subject-matter  itself  being  regarded  as 
plain,  and  it  being  necessary  to  its  effective  exercise  that  the 
circuit  coiirts  should  compel  the  corporate  authorities  to  per- 
form the  ministerial  duty  of  levying  the  tax,  mandamus  is 
regarded  as  the  only  writ  within  the  constitutional  powers  of 
these  courts  adequate  to  the  emergency.  ^ 

§  395.     Nor  is  the  right  of  a  judgment  creditor  to 
the  aid  of  mandamus  from  the  federal  courts,  in  the  *  281 
class   of   cases  under   consideration,    affected    by  an 
injunction  issued  from  a  state  court,  restraining  the  munici- 
pal authorities  from  levying  the  taxj  in  a  suit  to  which  the 
relator  is  not  a  party,  since  the  state  tribunals  will  not  be 

1  Commissioners  of  Knox  Co.  v.  circuit  court  of  the  United  States 
Aspinwall,  34  How.  376;  United  may  appoint  its  own  marshal  to 
States  B.  Treasurer  of  Muscatine  Co.  perform  the  duty.  United  States  b. 
3  Abb.  U.  S.  53 ;  S.  C.  sub  nom.  Lan-  Treasurer  of  Muscatine  Co.  2  Abb. 
sing  V.  County  Treasurer,  1  Dill.  C.  U.  S.  58 ;  S.  C.  sub  nom.  Lansing  v. 
0.  523 ;  Welch  v.  Ste.  Genevieve,  lb.  County  Treasurer,  1  Dill.  C.  C.  523. 
130.  See  Rusch  i).  Supervisors  of  And  see  Welch  ».  Ste.  Genevieve,  1 
Des  Moines  Co.  1  Woolworth,  813.  Dill.  C.  C.  130.    But  this  doctrine 

2  Commissioners  of  Knox  Co.  v.  has  been  denied  by  Mr.  Justice 
Aspinwall,  34  How.  376.  See  also  Miller  in  Eusch  v.  Supervisors  of 
United  States  «.  Supervisors  of  Lee  Des  Moines  Co.  1  Woolworth,  313, 
County,  3  Bissell,  77,  1  Chicago  and  is  completely  overthrown  in 
Legal  News,  131.  And  it  has  been  Rees  v.  City  of  Watertown,  19  Wal. ' 
contended  that  in  case  of  failure  or  107,  6  Chicago  Legal  News,  221, 
neglect  of  the  municipal  authori-  and  in  Barkley  v.  Levee  Commis- 
ties  to  levy  and  collect  the  tax,  the  sioners,  93  U.  8.  258. 
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allowed  thus  to  paralyze  the  process  of  the  United  States 
courts,  issued  in  aid  of  and  to  give  effect  to  their  own  judg- 
ments.* Nor  can  the  rights  of  the  judgment  creditor 
*  282  against  the  municipality  be  taken  away  or  impaired 
by  subsequent  judicial  decisions  of  the  state  courts, 
or  by  their  construction  of  state  statutes  which  impWr  the 
obligation  of  the  contract.  And  the  Supreme  Court  of  the 
United  States,  if  satisfied  that  the  judgment  creditor  was 
entitled  to  the  aid  of  a  mandamus  against  the  munic^ality, 
under  the  statutes  of  the  state  in  force  at  the  time  of  making 
the  contract,  will  enforce  the  same  remedy,  notwithstanding 
subsequent  decisions  of  the  state  courts  giving  a  dnKerent 
construction  to  their  statutes.  And  it  is  regarded  a^being 
as  much  within  the  power  of  the  Supreme  Court  of  the 
United  States,  under  the  twenty-fifth  section  of  the  judiciary- 
act,  to  protect  the  contract  rights  of  the  judgment  Cifeditor 
against  subsequent  judicial  decisions  of  the  state,  as  it  would 
be  against  subsequent  legislation.  ^  So  the  subsequenSlegis- 
lation  of  the  state,  after  the  rights  of  the  judgment  creditor 
have  accrued,  will  not  be  allowed  to  deprive  him  of  his  right 
by  mandamus  to  compel  the  levying  of  a  tax  by  the  immici- 
pality  in  payment  of  his  judgment  upon  its  bonds.  Thus, 
when  at  the  time  of  issuing  the  bonds,  the  laws  of  the  state 
authorize  and  require  the  municipal  corporation  to  collect 
sufficient  taxes  to  meet  its  obligations,  but  after  contract 
rights  have  accrued  and  the  relator  has  purchased  the  bonds, 
an  act  of  legislature  attempts  to  restrict  the  power  of  munic- 
ips^l  taxation,  so  that  the  corporation  will  not  be  able  to 
collect  a  sufficient  amount  to  pay  the  judgments  upon  its 
bonds,  or  to  restrict  the  use  of  mandamus  as  a  remedy  for 
the  enforcement  of  such  judgments,  such  legislation  will  not 
be  allowed  to  impair  the  right  of  the  judgment  creditor  to 
relief  by  mandamus.  The  state  having,  in  the  first  instance, 
authorized  the  municipal  corporation  to  contract  by  issuing 

»  Mayor  «.  Lord,  9  Wal.  409.  ^  gutz  v.  City  of   Muscatine,   8 

Wal.  575. 


CHAP. 


v.] 


TO    MUNICIPAL    COBPOEATIOWS. 


317 


its  bonds,  and  to  exercise  the  power  of  local  taxation  to  the 
extent  necessary  to  meet  such  obligations,  the  power  con- 
ferred becomes  a  trust,  which  can  not  be  annulled  by  the 
donor,  and  neither  the  state  jior  the  corporation  can  impair 
the  obligation  of  the  contract.  Mandamus  will  therefore 
lie  to  compel  the  corporate  authorities  to  levy  and 
collect  the  necessary  tax  in  payment  of  the  judgment,  *  283 
notwithstanding  such  subsequent  legislation,  i 

§  396.     In   applications  for  mandamus  to  compel  munic- 


'  Von  Hoffman  ii.  City  of  Quinoy, 
4  Wal.  535 ;  Wolff  v.  New  Orleans, 
103  U.  S.  358;  Louisiana  i).  Pils- 
bury,  105  U.  S.  378 ;  Assessors  of 
Taxes  v.  The  State,  44  N.  J.  L.  395. 
In  Von  Hoffman  B.  City  of  Quinoy, 
4  Wal.  535,  Swaynb,  J.,  delivering 
the  opinion  of  the  court,  says: 
"When  the  bonds  in  question  were 
issued,  there  were  laws  in  force 
which  authorized  and  required  the 
collection  of  taxes  sufficient  in 
amount  to  meet  the  interest,  as  it 
acoi-ued  from  time  to  time,  upon  the 
entire  debt.  But  for  the  act  of  the 
14th  of  February,  1863,  there  would 
be  no  difficulty  in  enforcing  them. 
The  amount  permitted  to  be  col- 
lected by  that  act  will  be  insuffi- 
cient; and  it  is  not  certain  that  any- 
thing will  be  yielded  applicable  to 
that  object.  To  the  extent  of  the 
deficiency  the  obligation  of  the  con- 
tract will  be  impaired,  and  if  there 
be  nothing  applicable,  it  may  be  re- 
garded as  annulled.  A  right  with- 
out a' remedy  is  as  if  it  were  not. 
For  every  beneficial  purpose  it  may 
be  said  not  to  exist.  It  is  well  set- 
tled that  a  state  may  disable  itself 
by  contract  from  exercising  its  tax- 
ing power  in  particular  cases.  New 
Jersey  v.  Wilson,  1  Cranch,  166; 
Dodge  V.  Woolsey,  18  How.   331; 


PIqua  Branch  v.  Knoop,  16  How. 
369.  It  is  equally  clear  that  where 
a  state  has  authorized  a  municipal 
corporation  to  contract  and  to  exer- 
cise the  power  of  local  taxation  to 
the  extent  necessary  to  meet  its  en- 
gagements, the  power  thus  given 
can  not  be  withdrawn  until  the  con- 
tract is  satisfied.  The  state  and  the 
corporation,  in  such  cases,  are 
equally  bound.  The  power  given 
becomes  a  trust  which  the  donor 
can  not  annul,  and  which  the  donee 
is  bound  to  execute;  and  neither 
the  state  nor  the  corporation  can 
any  more  impair  the  obligation  of 
the  contract  in  this  way  than  in  any 
other.  People  v.  Bell,  10  Cal.  570; 
Dominick  v.  Sayre,  3  Sandf.  555. 
The  laws  requiring  taxes  to  the 
requisite  amount  to  be  collected,  in 
force  when  the  bonds  were  issued, 
are  still  in  force  for  all  the  purposes 
of  this  case.  The  act  of  1863  is,  so 
far  as  it  affects  these  bonds,  a 
nullity.  It  is  the  duty  of  the  city 
to  impose  and  collect  the  taxes  in 
all  respects  as  if  that  act  had  not 
been  passed.  A  different  result 
would  leave  nothing  of  the  contract 
but  an  abstract  right  of  no  practi- 
cal value,  and  render  the  protec- 1 
tion  of  the  constitution  a  shadow 
and  a' delusion." 
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ipal  corporations  to  collect  taxes  in  payment  of  judgments 
upon  municipal-aid  securities,  the  courts  will  not  permit  the 
correctness  of  the  judgment  to  be  impeached. *  Nor  is  it  a 
valid  objection  to  granting  the  relief  that  the  bonds  of  the 
mnnicipality  were  never  sanctioned  by  the  requisite  popular 
vote,  the  corporation  being  concluded  upon  all  such  questions 
by  the  judgment  at  law,  and  the  courts  will  not  go  behind 

the  judgment  and,  upon  proceedings  for  mandamus, 
*  284  investigate    the  sufficiency  of  the  original  cause  of 

action.  * 
§  397.  It  is  not  essential  to  the  exercise  of- the  jurisdic- 
tion in  this  class  of  cases,  that  the  duty  of  levying  the  tax 
should  be  peremptorily  required  by  statute  of  the  corporate 
authorities,  but  it  is  sufficient  that  their  statutory  authority 
be  simply  permissive,  provided  rights  have  accrued  requir- 
ing protection  by  mandamus.  Thus,  where  a  board  of  county 
officers  are  empowered  by  statute  to  levy  and  collect  a  special 
tax,  if  deemed  advisable  by  them,  for  the  payment  of  county 
debts  not  otherwise  provided  for,  the  words  of  permission 
will  be  construed  as  peremptory  and  as  imposing  an  absolute 
duty  upon  the  officers,  whenever  public  interests  or  individual 
rights  require  such  construction,  and  mandamus  will  go  in 
such  case  to  compel  the  county  authorities  to  levy  the  tax  in 
payment  of  judgments  upon  bonds  of  the  county.'  And  in 
all  cases  of  this  nature,  it  is  not  a  sufficient  return  to  the 
alternative  writ  to  allege,  in  the  words  of  the  writ,  that  the  tax 
has  been  levied,  without  disclosino;  the  whole  act  constituting 
the  levy,  in  order  that  the  court  may  determine  whether  a 
sufficient  levy  has  been  made  to  satisfy  the  judgment.* 

§  398.  Where  it  is  made  by  law  the  duty  of  a  county 
board  of  supervisors  to  apportion  the  amount  of  indebtedness 
of  the  county  to  the  state  with  the  other  taxes,  and  to  levy 

'  Supervisors  «.  TJaited,  States,  4  Wal.  435;  City  of  Galena  i).  Amy,  5 

Wal.  435.  Wal.  705.    And  see  "W"alkley«.  City 

2  Mayor  v.  Lord,  9  Wal.  409.  of  Muscatine,  6  Wal.  481. 

5  Supervisors  o.  United  States,  4  *  Benbow  i>.  Iowa  City,  7  Wal.  813. 


CHAP.  T.J        TO    MU]S"ICIPAL    COKPOEATIONS.  319 

the  same  as  a  portion  of  the  county  taxes  for  that  year,  and 
the  amount  of  such  indebtedness  is  properly  certified  to  the 
board  by  the  proper  othcer  of  the  state,  the  legal  duty  of 
the  board  becomes  fixed  and  peremptory,  and  mandamus  will 
go  to  compel  the  making  of  the  apportionment.  ^ 

§  399.  When  a  municipal  corporation  is  authorized  to 
subscribe  to  the  capital  stock  of  a  private  corporation,  and 
the  only  means  provided  by  law  for  the  payment  of  its  sub- 
scription is  by  issuing  its  boads,  it  is  held  to  be  a  sufiicient 
return  to  a  mandamus  requiring  payment  of  the  subscription 
that  the  corporate  authorities  have  made  diligent  effort 
to  efiect  a  sale  of  the  bonds,  but  without  avail.  In  *  285 
such  a  case,  the  subscription  is  held  to  have  been 
made  with  reference  to  the  restricted  powers  of  the 
municipality,  and  the  failure  to  make  the  payment  is  re- 
garded as  having  originated  in  a  want  of  capacity  known  to 
both  parties  in  the  first  instance,  and  subject  to  which  the 
subscription  was  made.* 

§  400.  Where  a  state  treasurer  has  received,  in  his  oflacial 
capacity,  certain  municipal-aid  bonds,  under  a  law  which  is 
afterwards  declared  unconstitutional,  mandamus  will  lie  in 
behalf  of  the  municipality  to  compel  the  surrender  of  the 
bonds,  when  the  treasurer  has  refused  on  proper  demand  to 
surrender  them.  The  corporation  in  such  case  has  the  clear 
right  to  recall  its  illegal  securities,  and  the  duty  of  the  treas- 
urer to  surrender  them  being  plain  and  unmistakable, 
involving  no  exercise  of  official  discretion,  a  proper  case  is 
afforded  for  relief  by  mandamus.* 

'People  ®.  Supervisors  of  Jdck-  Jones,  275. 

son  Co.  24  Mich.  237.  ^  People  v.   State  Treasurer,   33 

"^Neuse  River  Navigation  Co.  «.  Mich.  499;  Same  s.  Same,  24  Mich. 

Commissiouers     of     Newhern,    7  468. 
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IV.     Municipal  Officees  and  Elections. 

g  401.  Mandamus  granted  to  compel  holdins;  of  municipal  election. 
403.  Granted  to  compel  admission  to  municipal  office ;  swearing  In. 

403.  Writ  refused  where  municipal  officers  ai-e  judges  of  their  own 

election. 

404.  Not  granted  to  control  discretion ;  lies  to  compel  common  council 

to  consider  nominations. 

405.  Effect  of  judgment  of  ouster  upon  mandamus  to  swear  in  claimant. 

406.  Mandamus  to  affix  corporate  seal  to  certificate  of  election. 

407.  Mandamus  lies  to  correct  wrongful  amotion  from  municipal  office. 

408.  Amotion  from  common  council ;  doctrine  of  the  kings  bench. 

409.  Restoration  of  clerk  of  county  commissioners ;  policemen. 

410.  Writ  refused  where  officer  is  again  liable  to  immediate  removal  or 

suspension. 

411.  Want  of  notice  of  proceedings  for  amotion. 

412.  Return  to  writ;  right  of  amotion;    custom  of  removal;    misde- 

meanor. 

§  401.  Ill  conformity  with  the  fundamental  princi- 
*  286  pie  that  mandamus  lies  to  compel  the  performance  of 
official  duties,  imperative  in  their  nature  and  unaccom- 
panied with  any  element  of  discretion,  the  courts  will  inter- 
fere by  this  extraordinary  writ  to  compel  the  holding  of  a 
municipal  election,  where  the  duty  is  clearly  obligatory  and 
has  been  disregarded  by  the  officers  entrusted  by  law  with 
its  performance.!  And  where  the  president  and  board  of 
trustees  of  an  incorporated  town  have  neglected  within  the 
time  prescribed  by  law  to  give  the  requisite  notice  for  the 
annual  election  of  a  new  board  of  trustees,  and  afterwards 
refuse  to  call  any  meeting  for  such  election,  they  may  be  set 

'People  e.  Town  of  Fairbury,  51  rence,  111  Mass.  90;  Peoples.  Com- 

,111.  149;  Lamb  «.  Lynd,  44  Pa.  St.  mon  Council  of  Brooklyn,  77  N.  Y. 

336;   State  v.  Common  Council  of  503;  King  t>.  Mayor  of  Grampond, 

Rah  way,  4  Vroom^llO;  McConihe  6  T.  R.  301.     And  see  Rex  v.  Cor- 

i>.  The  Stule,  17  Fla.  238 ;   Attorney  poration  of  Wigan,  Burr.  783. 
General  «.   City   Council  of  Law- 
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in  motion  by  mandamus. ^  So  the  duty  of  the  common 
council  of  a  city  to  elect  certain  municipal  officers  at  a  speci- 
fied time  may  be  enforced  by  mandamus.  ^  So,  too,  when  it 
is  the  duty  of  municipal  authorities  to  supply  vacancies  in 
their  number  by  election,  the  writ  will  go  to  require  them  to 
proceed  to  an  election  for  this  purpose.  ^  And  the  writ  will 
lie  in  such  a  case,  notwithstanding  the  pendency  of  proceed- 
ings in  quo  warranto  against  one  of  such  ofiicers  to  try  the 
title  to  his  office.*  Nor  is  it  essential  that  a  demand  and 
refusal  should  be  shown  to  warrant  interference  by  manda- 
mus, the  delay  in  proceeding  to  the  election  being  regarded 
as  equivalent  to  a  direct  refusal  on  the  part  of  the  oflScers. '  It 
is  to  be  observed,  however,  that  the  writ  issues  to  compel  the 
holding  of  a  municipal  election,  only  upon  the  supposition 
that  there  is  an  actual  vacancy  in  the  ofiice,  and  if  the  office 
be  already  filled  by  an  officer  de  facto,  claiming  under  color 
of  right,  mandamus  will  not  lie  to  compel  a  new  election, 
but  the  party  aggrieved  will  be  left  to  his  remedy  by  informa- 
tion in  the  nature  of  a  quo  warranto.  *  And  the  grant- 
ing of  two  concurrent  writs  to  compel  the  holding  of  a.  *  287 
municipal  election  is  not  a  matter  of  course,  and  will 
not  be  allowed  without  special  cause  shown.' 

§  402.  The  propriety  of  the  writ  of  mandamus  to  compel 
admission  to  municipal  offices,  although  not  very  firmly 
established,  either  upon  principle  or  authority,  has  yet  been 
recognized,  and  the  court  of  kings  bench  has  granted  the 
writ  to  compel  the  admission  of  a  town  clerk  to  his  office, » 
and  to  compel  the  mayor  of  an  incorporated  town  to  swear  in 

'  People  v.  Town  of  Fairbury,  51  Rahway,  4  Vroom,  110. 

111.  149.  °  Queen  «.  Guardians  of  St.  Mar- 

2  Lamb  v.  Lynd,  44  Pa.  St.  336.  tins,  17  Ad.  &  E.  N.  8. 149 ;  Frost  b. 

'  King  V.  Mayor  of  Grampond,  6  Mayor  of  Chester,  5  El.  &  BI.  531. 

T.  R.  301 ;  State  «.  Common  Council  '  Rex  v.  Corporation  of  Wigan, 

of  Railway,  4  Vroom,  110.  Burr.  783. 

*  King  u.  iVtayor  of  Grampond,  6  *  King  «.  Slatford,  5  Mod.  Rep. 

T.  R.  301.  316. 

'State  V.   Common   Council    of 
gl 
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the  town  clerk.  ^  Indeed,  as  regards  tlie  administering  of 
the  oath  of  office  to  such  municipal  officers  as  appear  to  be 
elected,  there  would  seem  to  be  no  impropriety  in  granting 
the  writ,  even  though  it  is  conceded  that  the  court  has  no 
jurisdiction  to  judge  of  the  election  itself,  since  the  adminis- 
tering of  the  oath  is  considered  only  as  incidental  to  the 
question  of  election. ^  And  the  writ  has  been  granted  to 
compel  the  common  council  of  a  municipal  corporation  to 
receive  and  count  the  vote  of  a  member  of  the  council  duly 
elected  and  qualified,  and  to  permit  him  to  exercise  the 
duties  of  his  office.  ^  So  it  has  been  granted  to  require  the 
members  of  a  board  of  municipal  officers  to  receive  and 
act  with  the  relator  as  a  member  of  such  board,  when  he  has 
been  duly  elected  thereto.* 

8  403.  Where  municipal  boards  are  made  by  law  the 
judges  of  the  elections,  qualifications  and  returns  of  their 
own  officers  or  members,  the  powers  thus  vested  in  them  are 
held  to  be  so  far  discretionary  as  to  be  beyond  control  by 
mandamus.  And  while  it  is  competent  for  the  courts,  in  such 
cases,  to  set  the  municipal  authorities  in  motion,  and  to  re- 
quire thera  to  hear  and  determine  the  question  of  the  election 
of  a  claimant,  they  will  go  no  further,  and  will  not  direct 
what  particular  judgment  shall  be  given.  ^  Where,  therefore, 
a  board  of  municipal  officers,  vested  with  such  discre- 
*  288  tionary  powers,  have  refused  to  admit  an  applicant, 

1  Queen  v.  Mayor  of  Hereford,  6  &  E.  513 ;  State  v.  Mayor  of  Pater- 
Mod.  Eep.  309 ;  King  i).  Knapton,  3  son,  35  JST.  J.  L.  196.  See  also  State 
Keb.  445.  And  it  is  held  in  Eng-  ».  Freeholders  of  Hudson  Co.  35  N. 
land  to  he  no  sufficient  objection  to  J.  L.  269. 

the  granting  of  an  alternative  man-  'Putnam®.  Langley,  138    Mass. 

damns  to  admit  one  to  a  municipal  204. 

office,  that  a  previous  application  of  ^  State    v.  Common  Council    of 

the  same  nature  had  been  made  and  Rahway,  4  Vroom,  110 ;  Supervisors 

refused  with   respect  to  a  former  of  Mason  Co.  v.  Minturn,  4  W.  Va. 

election.    King  i).  Mayor  of  Lon-  300.    See  also  Mayor  of  Vicksburg 

don,  1  Nev.  &  Man.  385.  «.  Rainwater,  47  Miss. 547.    Butsee, 

^  Ex  parte 'H.eath,  S  lliW,  i2.  contra,   State  ■».  Wilmington    City 

>  Qneen  v.  Mayor  of  Leeds,  11  Ad.  Council,  8  Harring.  294. 
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mandamus  will  not  lie  to  review  their  proceedings. ^  So 
where  the  aldermen  of  a  city  are  by  law  made  the  judges  of 
the  election  and  qualifications  of  their  own  members,  with 
power  to  order  elections,  they  are  regarded  as  being  vested 
with  discretionary  powers,  partaking  in  some  degree  of  a  judi- 
cial nature,  in  determining  who  is  duly  elected.  When,  there- 
fore, they  have  passed  upon  the  application  of  one  claiming 
to  be  duly  elected  to  the  common  council,  and  have^  decided 
adversely  to  his  application,  mandamus  will  not  go  to  compel 
them  to  issue  a  certificate  of  election  to  the  claimant.  ^  So 
if  the  city  council  have  passed  upon  an  election  and  declared 
the  person  entitled  to  a  seat  as  a  member  of  such  council,  a 
proceeding  by  a  contesting  claimant  to  unseat  such  member 
should  be  by  quo  warranto,  and  mandamus  will  not  lie  for 
the  admission  of  the  contestant.* 

§  404.  In  conformity  with  the  fundamental  doctrine 
denying  the  aid  of  mandamus  to  control  the  exercise  of 
official  judgment  or  discretion,  the  writ  will  not  go  to  control 
the  action  of  a  board  of  municipal  officers,  such  as  a  town 
council,  sitting  as  a  board  of  canvassers  of  elections,  and 
authorized  by  law  to  strike  from  the  voting  list  the  name  of 
any  voter  upon  satisfactory  proof  that  he  is  not  qualified  to 
vote.  The  action  of  such  officers  partakes  of  a  judicial  nature, 
and  when  they  have  passed  upon  the  question  and  have  stricken 
a  name  from  the  voting  list  after  a  hearing,  they  can  not  be 
required  by  mandamus  to  restore  the  name,  since  the  courts 
will  not,  by  this  process,  review  the  errors  of  inferior  tribu- 
nals of  a  judicial  or  quasi-judicial  character.*  Where,  how- 
ever, an  act  of  legislature  provides  for  the  nomination  by 
the  mayor  of  a  city  of  a  board  of  public  works  for  the 
city,  and  it  is  also  made  the  duty  of  the  common  council  to 

'  Supervisors  of    Mason    Co.    v.  '  State  «.  City  Council  of  Camden, 

Minturn,  4  W.  Va.  300 ;  Peabody  ».  43  N.  J.  L.  3.35 ;  People  ti.  Fitzger- 

School  Committee,  115  Mass.  383.  aid,  41  Mich.  3. 

2  Mayor  of   Vicksburg  t.  Rain-  *  Weeden  «.  Town  Council    of 

water,  47  Miss.  547.  Richmond,  9  R.  I.  138. 
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consider  and  act  upon  the  nominations  thus  made,  but  thej 
refuse  to  perform  this  duty,  on  the  ground  of  the  alleged  un- 
constitutionality of  the  law  requiring  it,  mandamus  will  go 
to  compel  them  to  consider  the  nominations,  if  the  court  is 
satisfied  that  the  main  purpose  of  the  act  is  within  the  legit- 
imate province  of  legislative  action,  and  not  in  conflict  with 
the  constitution.  1 

§  405*.  Where  the  writ  is  sought  to  compel  the 
*  289  swearing  in  of  a  person  claiming  the  right  to  hold 
a  municipal  office,  as  that  of  mayor  of  a  city,  it  is  a 
sufficient  objection  to  the  interference  that  judgment  of 
ouster  has  been  rendered  against  the  relator,  upon  an  infor- 
mation in  the  nature  of  a  quo  warranto  to  test  his  title  to  the 
office,  the  effect  of  such  a  judgment,  whether  proper  or 
improper  in  itself,  being  to  work  a  complete  amotion  from 
the  office,  entirely  excluding  the  person  removed  so  long  as 
it  remains  in  force.  ^  And  it  is  not  error  to  refuse  a  man- 
damus to  the  mayor  of  a  city  to  make  a  nomination  to  the 
board  of  aldermen  for  a  municipal  office,  while  an  informa- 
tion is  pending  to  try  the  title  to  such  office.* 

§  406.  In  England  the  alternative  writ  issues  as  of  course 
to  compel  a  municipal  corporation  to  affix  its  corporate  seal 
to  the  certificate  of  election  of  a  municipal  officer,  the  case 
being  regarded  as  akin  to  that  of  administering  the  official 
oath  to  an  applicant.  And  in  such  case  the  mandamus  is 
not  conclusive  upon  the  right  of  the  actual  incumbent 
of  the  office,  who  may  contest  the  right  upon  return  to  the 
writ.* 

§  407.  "We  have  already  seen,  in  considering  the  law  of 
mandamus  as  applicable  to  private  corporations,  that  the 
writ  is  freely  granted  in  cases  of  wrongful  amotion  from  a 
corporate    office,    for   the   purpose   of  restoring   the    party 

'People  V.  Common   Council  of  'Attorney   General  i>.  Mayor  of 

Detroit,  6  Chicago  Legal  News,  176,  New  Bedford,  128  Mass.  313. 

Supreme  Court  of  Michigan.  «  King  «.  Mayor  of  York,  4  T.  R. 

2  King  V.  Serle,  8  Mod.  Rep.  333.  699. 
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aggrieved  to  the  enjoyment  of  his  franchise.  *  Upon  prin-^ 
ciples  analogous  to  those  governing  the  jurisdiction  in  cases 
of  private  corporations,  the  courts  will  interpose  their  aid 
by  mandamus  to  restore  a  municipal  officer,  who  has  been 
removed  from  his  position  without  sufficient  cause,  and  the 
jurisdiction  may  be  traced  to  a  very  early  date  in  the  kings 
bench.  * 

§  408.  As  illustrating  the  grounds  upon  which  the  juris- 
diction has  been  exercised  to  correct  an  improper  amotion 
from  a  municipal  office,  it  has  been  held  in  England  that  a 
member  of  the  common  council  of  a  city,  who  had  been 
removed  upon  the  sole  ground  of  bankruptcy,  might  be 
restored  by  mandamus.*  And  the  rule  was  laid  dowji  at  an 
early  day  by  the  kings  bench,  that  a  member  of  a  municipal 
corporation  could  only  be  disfranchised  for  some  act  tending 
to  the  destruction  of  the  body  corporate,  or  of  its  liberties 
and  privileges,  and  that  a  mere  personal  offense  from 
one  member  of  the  corporation  toward  another  did  *  290 
not  constitute  sufficient  cause  for  amotion,  and  the 
removal  of  a  corporator  for  such  offense  would  be  redressed 
by  mandamus.*  And  the  writ  has  been  granted  to  restore 
an  alderman  of  a  city  who  had  been  expelled  from  his  pri- 
ority and  precedence  of  place  as  alderman.  ^ 

§  409.  The  peremptory  writ  will  go  to  a  board  of  county 
commissioners  to  restore  their  clerk  to  his  office,  from  which 
he  has  been  removed,  when  there  appears  on  the  record, 
which  is  taken  as  the  return,  no  cause  of  removal,  the  statutes 
of  the  state  requiring  the  cause  of  removal  to  be  stated  upon 
the  record."  And  the  writ  will  lie  to  the  municipal  author- 
ities of  a  city  to  compel  the  restoration  of  policemen  who 

>  See  §  291  ante,  et  seq.  Burr.  733. 

'  See  Rex  ®.  Town  of  Liverpool,  *  Sir  Thomas  Earle's  case,  Carth. 

2  Burr.  723;   Sir  Thomas  Earle's  178. 

case,  Carth.  173 ;   King  v.  City  of  *  King  v.  City  of  Canterbury,  1 

Canterbury,  1  Lev.  part  1, 119 ;  Rex  Lev.  part  I,  119. 

».  Mayor  of  Oxford,  2  Salk.  428.  ^  Streets.  County  Commissioners, 

'  Rex  V.  Town   of  Liverpool,  3  Breese,  Beecher's  edition,  50. 
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have  been  improperly  excluded  from  tlieir  office,  and  to 
permit  them  to  exercise  their  functions  and  to  draw  their 
salaries.  * 

§  410.  "While  the  propriety  of  the  writ  as  a  remedy  for 
the  wrongful  amotion  of  a  municipal  officer  is  thus  clearly 
established,  the  relief  will  be  withheld  when  it  is  either 
admitted  by  the  party,  or  is  apparent  from  the  return  that 
if  restored  to  his  franchise  he  is  liable  to  be  again  immedi- 
ately removed  for  the  same  cause.  ^  So  if  the  officer, 
instead  of  being  removed,  has  only  been  suspended,  even 
though  the  proceedings  for  his  suspension  were  irregular, 
if  it  appears  by  his  own  showing  that  his  conduct  has  been 
such  as  to  constitute  reasonable  and  sufficient  ground  for 
the  suspension,  mandamus  will  not  lie  to  restore  him  to  his 
office.  * 

§  411.  While  want  of  notice  to  the  person  removed  of 
the  proceedings  for  his  removal  is  ordinarily  deemed  a  suffi- 
cient objection  to  the  validity  of  the  proceeding,  yet,  where 
the  officer  has  actually  been  heard  in  his  own  behalf  upon 
charges  of  misbehavior,  which  are  fully  proven,  and  he  is 
removed  from  his  office,  he  can  not  rely  upon  the  fact 
*  291  that  he  was  not  summoned  to  answer  the  charges.* 
And  it  is  a  sufficient  return  to  the  alternative  writ  to 
restore  one  to  his  corporate  office,  that  he  was  heard  in  his 
own  defense,  without  alleging  that  he  was  summoned  to 
answer  the  charges.' 

§  412.  "Where  the  writ  is  invoked  for  the  purpose  of 
compelling  the  authorities  of  a  city  to  recognize  and  restore 
an  officer  whom  they  have  deposed  from  his  position,  it  is 
sufficient  to  return  that  the  officer   was  removable  at  the 

'  People  ®.  Board  of  Police,  35  tol,  1  Dow.  &  Ry.  889. 

Barb.  537 ;  Same  «.  Same,  lb.  535 ;  ^  King  v.  Mayor  of  London,  3  T. 

Same  v.  Same,  lb.   544;    Same  v.  K.  178. 

Same,  lb.  644;  Same  ®.  Same,  lb.  *  Rex  ®.  Mayor  of  Wilton,  3  Salk. 

651.  438. 

"Rex    B.   Mayor    of    Axbridge,  "  Kingi).  Mayor  of  Wilton,  5  Mod. 

Cowp.  533 ;  King  v.  Mayor  of  Bris-  Rep.  357. 
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pleasure  of  the  municipal  authorities,  and  that  they  had 
legally  and  rightfully  discharged  him,  and  such  return  is  not 
demurrable.!  But  if  the  corporation  relies,  in  justification 
of  its  conduct,  upon  a  custom  of  removal  at  pleasure,  the 
return  to  the  alternative  writ  directing  the  restoration  of  a 
municipal  otficer  should  allege  such  custom  positively,  and  it 
is  insuiBcient  to  show  the  custom  merely  by  way  of  recital.^ 
And  where  a  municipal  oiBcer,  holding  his  ofiice  at  the  will 
of  the  corporate  authorities,  is  disfranchised,  and  upon  man- 
damus to  restore  him  the  corporation  does  not  rely  upon 
its  power  of  removal,  but  l-eturns  a  misdemeanor  as  the  cause 
of  amotion,  which  is  held  to  be  an  insufficient  cause,  the 
peremptory  writ  will  go  to  restore   the  officer.  ^ 


V.     Municipal  Impeovements,  Steeets  and  Highways. 

§  413.  The  general  rule  stated  and  applications  thereof. 

414.  Ohstruction  of  streets;  power  construed  as  duty;  toll  ferry. 

415.  Liability  of  officer  to  penalty  no  bar  to  mandamus ;  remedy  at  law. 
415  a.  Relief  refused  when  existence  of  road  questioned ;  not  granted  to 

enforce  contract  riglits. 

416.  Degree  of  interest  required  of  relator. 

417.  Duty  must  be  an  actual,  present  duty ;  discretion  of  officers ;  sanc- 

tion of  other  officers. 

418.  Discretion  of  municipal  authorities  not  interfered  with. 

419.  Action  of  municipal  authorities  not  reviewed  by  mandamus. 

420.  Awarding  contract  for  paving  street. 

421.  Mandamus  for  payment  of  damages  in  opening  street. 

432.  Damages  should  be  assessed  or  paid  before  mandamus  granted  to 

open  road;  effect  of  discontinuing  road. 
423.  Duty  must  be  plain  and  unmistakable. 

434.  Municipal  proceedings  presumed  regular;  writ  refused  where  it 

would  render  officers  liable  in  trespass. 

435.  Signing  municipal  bonds ;  payment  of  money  for  public  improve- 

ment. 

1  City  of  Madison  v.  Korbly,  33      Salk.  430. 
Ind.  74.  '  Kex  v.  Mayor  of  Oxford,  3  Salk, 

'Hex.  V.  Mayor  of  Coventry,  3      428. 
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436.  Effect  of  subsequent  discontinuance  of  proposed  improvement. 

437.  Erection  of  -wliarf  heads. 

438.  Discretion  in  apportionment  of  expense  incurred. 

439.  Statutory  remedy  a  bar  to  tlie  writ. 

§  413.  The  duties  of  municipal  corporations  in 
*  292  maintaining  and  keeping  in  repair  improvements  of 
a  public  nature,  such  as  highways,  streets  and  bridges, 
afford  frequent  occasion  for  invoking  the  extraordinary  reme- 
dies of  the  courts,  and  the  jurisdiction  by  mandamus  over 
this  class  of  cases  is  well  established.  The  existence  of  an 
obligation  on  the  part  of  the  authorities  of  a  municipal  cor- 
poration in  regard  to  such  improvements,  lays  the  foundation 
for  relief  by  mandamus,  in  the  absence  of  other  adequate 
and  specific  remedy,  and,  in  as  far  as  the  obligation  is  in  the 
nature  of  a  ministerial  duty,  unaccompanied  by  any  discre- 
tionary powers,  it  is  peculiarly  within  the  control  of  the  writ 
of  mandamus.  And  it  is  a  general  rule  applicable  to  all 
municipal  corporations,  that  whenever  the  duty  is  plainly 
incumbent  upon  such  bodies  of  making  local  improvements, 
such  as  streets,  highways  or  bridges,  or  of  keeping  in  repair 
improvements  already  constructed,  and  the  obligation  is  so 
plain  and  imperative  as  to  leave  no  room  for  the  exercise  of 
any  discretion  upon  the  part  of  the  municipal  authorities, 
mandamus  will  lie  to  enforce  the  obligation.  ^     For  example, 

1  Borougli  of  Uniontown  v.  Tlie  401 ;  State  v.  Demaree,  80  Ind.  519 ; 

Commonwealth,    34  Pa.    St.    393;  State  «.  Commissioners  of  Gibson 

Commissioners  of  York  Co.  v.  The  Co.  80  Ind.  478 ;  People  v.  Super. 

Commonwealth,  73  Pa.  St.  34;  City  visors  of   San  Francisco,    36  Cal. 

of  Ottawa  V.  The    People,  48  111.  595 ;  Hammar  «.  City  of  Covington, 

333 ;  People  v.   City   of  Blooming-  3  Met.  Ky.  494 ;  People  v.  Common 

ton,  63  111.  207,   5    Chicago  Legal  Council  of  Brooklyn,  22  Barb.  404; 

News,  136;   People   «.   County  of  People  «.   Collins,    19    Wend.  56. 

San  Luis  Obispo,  50  Cal.  561 ;  State  But    see,  C07itra,    Reading®.  The 

V.  Supervisors  of  Wood  Co.  41  Wis.  Commonwealth,    11    Pa.    St.    196, 

28;  Pumphrey  v.  Mayor  of  Balti-  where  it  is  held    that  mandamus, 

more,  47  Md.  145 ;  Trustees  v.  Kin-  being  grantable  only  in  cases  of  last 

ner,    13    Bush,  334 ;     Richards  v.  necessity,  and  where  no  other  ade- 

County  Commissioners,    120  Mass.  quate  and  specific  remedy  exists,  it 
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where  a  board  of  county  supervisors  are  required  by 
statute  to  make  certain  local  improvements,  such  as  *  293 
the  grading  of  streets,  the  duty  being  absolute  and 
unqualified,  and  of  a  ministerial  nature,  the  board  may  be 
compelled  to  act  by  mandamus.^  And  where,  by  act  of 
legislature,  the  duty  is  pla.nly  and  imperatively  incumbent 
upon  the  common  council  of  a  city  to  make  certain  street 
improvements,  the  writ  will  issue  for  the  enforcement  of  the 
obligation.*  Nor  does  the  fact  that  certain  incidents  and 
details  of  the  work  are  left  discretionary  with  the  authorities, 
as  regards  the  manner  of  their  execution,  render  the  duty 
less  mandatory,  or  constitute  a  bar  to  relief  by  mandamus.  * 
So  where  a  municipal  corporation  is  required  by  law  to 
maintain  and  keep  in  repair  certain  bridges,  or  to  keep  them 
open  for  the  passage  of  boats,  mandamus  is  the  appropriate 
remedy  to  compel  the  performance  of  such  duty,  there  being 
no  discretion  left  to  the  corporate  authorities,  and  no  other 
legal  and  specific  remedy.*  And  when  the  imperative  duty 
is  imposed  upon  a  board  of  municipal  officers  of  opening  a 
highway,  upon  a  route  indicated  by  a  special  commission  or 
board  of  officers  appointed  for  that  purpose  by  the  legislature, 
mandamus  will  lie  to  compel  the  performance  of  the  duty, 
and  in  such  case  the  inferior  board  can  not,  by  their  return  to 
the  alternative  writ,  question  the  decision  of  the  commission 
locating  the  route.  ^ 

§  414.  "Where  the  common  council  of  a  city  is  empowered 
by  its  charter  to  keep  in  repair  the  streets  of  the  city,  and  to 
remove  all  obstructions  therefrom,  the  grant  of  power  will 
be  construed  for  the  public  benefit,  and  its  execution  may  be 

will  not  lie  to  compel  the  officers  of  Brooklyn,  33  Barb.  404. 

a  town  or  city  to  keep  open  a  street  'People  v.  Supervisors   of   San 

and  sidewalk,  the  proper  remedy  Francisco,  36  Cal.  595. 

for  the  obstruction  being  by  indict-  *  City  of  Ottawa  v.  The  People, 

ment.  48  111.  333;  Howe  «.  Commissioners 

'  People    i>.    Supervisors  of  San  of  Crawford  Co.  47  Pa.  St.  361. 

Francisco,  36  Cal.  595.  '  People  v.  Collins,  19  Wend.  56. 

'  People  1).   Common   Council  of 
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insisted  upon  as  a  public  duty.  And  in  such  case  the  writ 
will  be  granted  to  require  the  municipal  authorities  to  remove 
houses,  fences  and  other  obstructions  from  the  streets.*  So 
when  it  is  the  duty  of  a  supervisor  of  roads  to  remove  all 
obstructions  from  highways,  the  performance  of  this  duty 
may  be  enforced  by  mandamus. ^  If,  however,  the  obstruc- 
tions are  of  long  standing  and  have  been  maintained  as  a 
matter  of  right  by  property  owners  for  many  years,  and  if 
the  duty  of  the  commissioners  to  remove  them  is  not  clearly 
established  the  relief  will  be  withheld.  ^  And  when  the  duty 
is  incumbent  upon  a  municipal  corporation  of  maintaining 
and  operating  a  ferry  as  a  toll  ferry,  but  they  have  directed  that 
it  be  operated  free  of  tolls,  mandamus  will  go  to  direct  them 
to  continue  to  collect  the  tolls  and  to  operate  the  ferry  as  a 
toll  ferry.* 

§  415.  The  fact  that  the  officer  on  whom  the  duty 
*  294  of  opening  a  road  is  incumbent,  is  liable  to  a  penalty 
for  non-fulfillment  of  his  duty,  will  not  prevent  the 
courts  from  extending  relief  by  mandamus,  since  the  jjenalty 
is  not  a  specific  remedy  and  may  be  paid  or  satisfied  in  ful], 
and  yet  the  road  not  be  opened.  An  overseer  of  highways 
may,  therefore,  be  required  by  mandamus  to  ojien  a  road  in 
accordance  with  the  plain  and  positive  requirements  of  the 
law,  notwithstanding  the  penalty  for  failure  to  perform  this 
duty. 5  If,  however,  a  sufficient  remedy  exists  at  law,  by 
which  the  obstruction  may  be  removed  and  the  person 
obstructing  the  highway  may  be  indicted,  the  writ  will  he 
refused.' 

§  415  a.  The  writ  will  not  go  to  compel  highway  com- 
missioners to  levy  a  tax  for  and  to  open  a  road,  when  the 
legality  and  existence  of  the  road  are  in  review  upon  a  direct 

'  People  V.  City  of  Bloomington,  66  111.  339. 
63  111.  207,  5  Chicago  Legal  News,  *  Attorney  General  v.  Boston,  123 

136.  Mass.  460. 

2  Larkin  v.  Harris,  36  Iowa,  93;  ^  State  v.  Holliday,  3  Halst.205. 

Patterson  v.  Vail,  43  Iowa,  143.  ^  Commissioners  of  Highways  v. 

'  Commissioners  v.    The  People,  The  People,  73  111.  203. 
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proceeding  bringing  them  in  question.!  And  since  the  writ 
is  not  allowed  to  enforce  the  performance  of  contract  rights 
of  a  private  and  personal  nature,  involving  no  question  of 
public  trust  or  official  duty,  it  will  not  be  granted  to  compel 
a  city  to  construct  a  street  in  a  special  manner,  not  required 
by  law,  but  which  it  is  claimed  has  been  agreed  upon  between 
the  city  and  a  property-owner.  ^ 

§  416.  As  regards  the  degree  of  interest  in  the  improve- 
ment in  question  which  the  relator  must  show  to  entitle 
himself  to  relief,  it  would  seem,  where  the  writ  is  sought  to 
compel  city  authorities  to  keep  the  streets  in  repair,  that 
property-owners  fronting  on  the  streets  to  be  affected  are  com- 
petent relators,  and  have  a  sufficient  interest  in  the  subject 
matter  to  entitle  them  to  relief. *  And  where  the  remedy  is 
resorted  to  for  the  enforcement  of  a  strictly  public  right,  such 
as  maintaining  bridges  over  a  navigable  river  and  keeping 
them  open  for  the  passage  of  boats,  the  people  are  regarded  as 
the  real  party  seeking  relief,  and  the  relator  need  not  show 
any  legal  interest  in  the  result.  It  is  enough,  in  such  case, 
that  he  is  interested  as  a  citizen  in  the  execution  of  the  laws 
and  in  the   enforcement  of  the  particular  duty  in  question.* 

§  417.     To  warrant  the  exercise  of  the  jurisdiction  by  man- 
damus in  the  class  of  cases  under  consideration,  it  must  clearly 
appear  that  there  is  an  actual,  present  duty  on  the  part 
of  the  municipal  authorities,  and  that  this  duty  has  *  295 
not  been  performed.     And  where  a  general  duty  is 

'  Commissioners  of  Highways  v.  relation  of  a  citizen  who  shows  no 

The  People,  99  111.  587.  especial  interest  of  his  own  to  be 

2  Parrott  ■».   City  of   Bridgeport,,  promoted  by  the  road,  and  who  fails 

44  Conn.  180.  to  show  that  his  rights  are  more 

^  Hammar  D.  City  of  Covington,  3  impaired  than  those  of  other  citi- 

Met.  Ky.  494.  zens  by  the  omission  of  duty  cora- 

*  City  of  Ottawa  «.  The  People,  plained  of.    For  a  more   extended 

48  111.  333.    But  see  State  v.  Inhabi-  discussion  of  the  degree  of  interest 

tants  of  Strong,  35  Me.  397,  where  necessary  to  make   one  a   proper 

it  is  held  that  the  writ  will  not  be  relator  in  such  cases,  see  Chapter 

granted  requiring  county  authori-  VI,  post,  %  431,  et  seq. 
ties  to  lay  out  a  public  road,  at  the 
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imposed  by  statute  upon  a  board  of  municipal  or  local 
oiBcers,  as  the  duty  of  draining  a  parish,  involving  all  parts 
ci'  the  parish  equally,  there  must  of  necessity  be  some  degree 
of  discretion  on  the  part  of  the  officers  in  determining  upon 
the  extent  and  order  of  their  works,  with  reference  to  the 
necessities  of  different  localities  in  the  parish.  The  writ, 
therefore,  will  not  go  to  command  such  officers  to  make  a 
sewer  for  the  use  of  a  particular  locality,  when  it  is  shown 
by  their  return  that  other  parts  of  the  parish  are  being 
drained  which  are  of  more  importance  to  the  public,  and  that 
the  particular  work  sought  by  the  mandamus  is  unnecessary, 
and  that  they  are  unable  to  do  all  the  work  required  at  once,  i 
And  to  authorize  the   writ    in   this  class  of  cases,  it  should 

clearly  appear  that  the  duty  which  it  is  sought  to 
'*  296  coerce  is  absolute  and  unconditional,  and  it  is  a  fatal 

objection  to  granting  the  relief  that  the  respondents 
are  not  authorized  to  perform  the  act  sought,  until  they  have 
first  obtained  the  sanction  and  approval  of  another  board  of 
officers.  2 

§  418.  It  is  thus  apparent  that  the  test  to  be  applied, 
in  determining  whether  relief  by  mandamus  shall  be  adminis- 
tered for  the  enforcement  of  that  class  of  municipal  duties 
under  consideration,  is,  whether  the  obligation  which  it  is 
sought  to  enforce  is  of  a  positive  and  mandatory  character,  or 
whether  it  is  accompanied  with  or  implies  the  exercise  of  offi- 
cial judgment  and  discretion  on  the  part  of  the  municipal 
authorities,  and  if  the  obligation  be  of  the  former  class  the 
courts  do  not  hesitate  to  interfere.  And  this  brings  us  to  the 
consideration  of  another  principle,  equally  important  in  deter- 
mining whether  an  appropriate  case  is  presented  for  the  extra- 
ordinary aid  of  a  mandamus.  That  principle  is,  that  as  to  all 
questions  connected  with  local  and  public  improvements,  such 
as  maintaining  and  keeping  in  repair  roads,  streets,  or  bridges, 

'  Regina  v.  Vestry  of  St.  Lukes,  5      Cal.  214. 
L.  T.  R.  N.  S.  744.    And  see  Mc-  ^  Regina  v.  Vestry  of  St.  Lukes, 

Mahon  v.  Board  of  Supervisors,  46      5  L.  T.  R.  N.  S.  744. 
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concerning  which  the  municipal  authorities  are  vested  with 
discretionary  powers,  and  are  required  to  exercise  their  own 
Judgment  in  determining  upon  the  necessity  of  the  work  or 
the  manner  of  its  execution,  mandamus  will  not  lie,  since  the 
law  will  not  command  the  performance  of  an  act,  concerning 
the  expediency  or  propriety  of  which  the  corporate  authorities 
are  themselves  the  judges. *  Thus,  where  municipal  autliori- 
ties  are  authorized  by  act  of  legislature,  without  being  peremp- 
torily required,  to  construct  a  public  road,  it  being  left  to  their 
discretion  to  determine  whether  the  work  is  desirable  or  nec- 
essary, they  will  not  be  required  by  mandamus  to  con- 
struct the  road.*  And  where  county  commissioners  *  297 
are  entrusted  by  law  with  the  power  of  locating  roads 
and  highways,  the  question  of  what  the  public  convenience 
requires  in  such  location  is  regarded  as  peculiarly  within  the 
province  of  the  commissioners,  and  their  decision  upon  this 
point  will  not  be  revised  by  the  courts,  nor  will  mandamus 
lie  to  compel  them  to  locate  a  road  when  they  have  already 
decided  that  the  public  convenience  does  not  require  its 
location.  ^ 

§  419.     It  is  further  held,  in  conformity  with  the  general 
doctrine  laid  down  in  the  preceding  section,  that  where  a 
board  of  town  officers  are  vested  by  law  with  full  power  to 
determine  upon  the  utility  and  necessity  of  erecting  or  rebuild- : 
ing  bridges  within  the  town,  the  refusal  of  such  board   to  i 
rebuild  a  bridge  as  desired  by  certain  citizens  of  the  town  I 
affords  no  ground  for  the  interposition  of  the  extraordinary  i 
aid   of   a    mandamus,   no    abuse    of    the  discretion    vested! 

1  State  i>.  Police  Jury  of  Jefferson,  sioners,  131  Mass.  519 ;  State  v.  Mor- ' 

S3  La.  An.  611 ;  State  v.  Freeholders  ris,  43  Iowa,  193 ;  State  v.  Commis- 

of  Essex,  3  Zab.  314 ;  Mayor  v.  Rob-  sioners  of  Henry  Co.  31   Ohio  St. 

erts,  34  Ind.  471;    Hill  d.  County  311.  See  also  upon  the  same  subject, 

Commissioners     of  Worcester,    4  Dickerson  v.  Peters,  71  Pa.  St.  53. 
Gray,  414;  County  of  St.  Clair  v.  "  Sute  i).  Police  Jury  of  Jeffor- 

The  People,  85  111.  396 ;  Haskins  «.  son,  33  La.  An.  611. 
Supervisors,    51    Miss.  406 ;    Rice  ^  Hill  i).  County  Commissioners 

Machine  Co.  ■».  Worcester,  130  Mass.  of  Worcester,  4  Gray,  414. 
675 ;  Hitchcock  v.  County  Commis- 
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in  the  board  being  sliown.^  In  such  a  case,  where  it  is  mani- 
fest that  the  granting  of  the  writ  would  be  attended  with  great 
expense  and  hardship,  and  that  the  end  sought  is  to  promote 
private  rather  than  public  interests,  the  case  is  regarded  as 
appealing  to  the  discretionary  powers  of  the  court,  and  the 
writ  will  be  refused,  unless  the  powers  of  the  board  are  being 
abused.  2  And  the  question  whether  an  improvement  in  the 
streets  of  a  city  shall  be  made  and  paid  for  out  of  the  general 
fund  in  the  city  treasury,  is  a  question  with  reference  to  which 
the  judgment  of  the  comnrion  council  will  not  be  reviewed  or 
set  aside  by  mandamus,  and  if  granted  in  such  a  case  the  writ 
may  be  quashed  on  motion.  * 

§  420.  Again,  it  is  held  where  certain  municipal  officers, 
such  as  a  department  of  highways  of  a  city,  are  authorized  by 
a  resolution  of  the  common  council  of  the  city  to  enter  into  a 
contract  with  a  competent  person,  who  may  be  selected  by  a 
majority  of  the  owners  of  property  fronting  on  a 
*  298  certain  street,  for  the  paving  of  the  street,  a  certain 
degree  of  discretion  is  vested  in  the  department  as 
to  the  competency  of  the  person  selected.  A  court  will  not, 
therefore,  require  them  by  mandamus  to  award  the  contract 
to  any  particular  person,  even  though  he  may  have  been 
selected  by  a  majority  of  the  property-owners,  they  having 
afterwards  selected  another  person  before  the  contract  was 
awarded.* 

§  421.  Mandamus  is  the  proper  remedy  to  compel  a  city  to 
take  the  necessary  steps  to  provide  for  the  payment  of  dam- 
ages, awarded  to  property-owners  by  the  opening  of  a  street 
through  their  property,  there  being  no  other  process  to  com- 
pel the  city  to  proceed,  since  an  action  of  trespass,  if  brought, 
would  necessarily  assume  the  proceedings  to  be  void.'     And 

'  State  V.  Freeholders  of  Essex,  3  *  Dickerson  v.  Peters,  71  Pa.  St. 

Zab.  314.  53. 

2  State  1).  Freeholders  of  Essex,  3  ^  State  v.  City  of  Keokuk,  9  Iowa, 

Zab.  314.  438. 

5  Mayor  «.  Roberts,  34  Ind.  471. 
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where  a  city  street  has  been  ordered  to  be  opened  or  extended, 
coramisBioners  for  the  assessment  of  damages  having  been 
duly  appointed  and  having  reported  an  assessment  vyhich  has 
been  confirmed,  and  the  warrant  having  issued  to  collect  the 
amounts  assessed  for  payment  of  the  damages,  a  peremptory 
mandamus  will  go  to  compel  the  city  to  collect  and  pay  over 
the  damages.!  go  where  it  is  made  the  duty  of  a  board  of 
town  officers  to  draw  their  warrant  upon  the  treasurer,  for  the 
payment  of  damages  awarded  the  relator  for  laying  out  a 
highway  over  his  lands,  the  duty  may  be  enforced  by  man- 
damus. ^  But  where  a  board  of  county  commissioners  have,  in 
accordance  with  the  laws  of  the  state,  appointed  a  committee 
to  determine  the  amount  of  damages  caused  by  laying  out  a 
highway,  the  acceptance  or  rejection  of  the  report  of  such  com- 
mittee is  held  to  be  a  judicial  and  not  a  ministerial  act,  and 
the  commissioners  will  not  be  required  by  mandamus  to  accept 
the  report.* 

§  422.  An  important  condition  to  be  observed  where  man- 
damas  is  sought  to  compel  municipal  authorities  to  open 
streets  and  highways,  is,  that  the  claims  of  property 
holders  for  damages  to  their  property  caused  by  the  *  299 
opening  of  the  road  should  be  first  adjusted  or  paid, 
before  the  courts  will  lend  their  interference.*  And,  in 
an  application  for  mandamus  against  commissioners  of  high- 
ways, requiring  them  to  open  a  road,  the  relators  should  aver 
in  their  petition  and  prove  that  the  damages  assessed  as  com- 
pensation to  the  land-owners  have  been  paid  or  released,  or 
that  the  necessary  funds  are  at  the  disposal  of  the  commis- 
sionei'S  for  this  purpose,  and  where  this  does  not  appear  it  is 
error  for  the  court  to  award  a  peremptory  mandamus.^  So 
the  fact  that  the  damages  to  property-owners  through  whose 

1  Higgins  V.  City  of  Chicago,  18  *  People  v.  Curyea,  16  111.  547; 

111.  276.  Hall  V.  The  People,  57   111.   307; 

'  People  v.  Township  Board,  3  People  v.  Commissioner  of  High- 
Mich.  187.  ways,  1  N.  Y.  Sup.  Ct.  Rep.  193. 

'  In  re  Proprietors  Kennebunk  '  Hall  «.  The  People,  57  111.  307. 
Toll  Bridge,  11  Me.  363. 
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land  the  highway  is  to  pass  have  not  been  assessed  or  paid,  is 
a  complete  return  to  an  alternative  mandamus  directing  the 
commissioners  to  open  the  road.i  It  is  also  a  good  return 
to  the  writ,  that  after  service  thereof  and  before  return, 
the  highway  has  been  discontinued  by  regular  legal  proceed- 
ings for  that  purpose.  2 

§  423.  While,  as  we  have  thus  seen,  mandamus  is 
frequently  allowed  to  enforce  the  performance  of  duties  con- 
nected with  public  improvements  at  the  hands  of  municipal 
authorities,  the  duties  sought .  to  be  coerced  must  be  of  so 
plain  and  unmistakable  a  nature  as  to  leave  no  room  for 
doubt.  And  where  a  statute  requires  the  supervisors  of  a 
county  to  contract  for  the  erection  of  public  buildings  for 
the  use  of  the  county,  biit  doubt  exists,  under  the  statute,  as 
to  the  mode  in  which  the  duty  shall  be  performed,  so  that 
different  members  of  the  board  might  have  different  opinions 
as  to  the  manner  in  which  they  should  act,  the  writ  will  not 
be  granted.  3 

§  424.  "Where  the  writ  is  sought  to  compel  the  common 
council  of  a  city  to  open  a  street  within  the  corporate  limits, 
the  proceedings  of  the  council  and  of  their  agent  in  the 
matter  will  be  presumed  to  be  regular,  and  will  not  be  called 
in  question.  And  the  court,  in  such  case,  will  only 
*  300  determine  as  to  the  right  of  the  applicants  to  have  the 
street  opened,  and  the  duty  of  the  city  authorities  to 
open  it.*  But  the  writ  will  not  go  to  municipal  officers 
requiring  them  to  open  a  road,  when  it  is  manifest  that  by 
obeying  the  mandate  of  the  writ  the  officers  would  render 
themselves  liable  to  an  action  of  trespass.' 

§  425.     The  writ  will  lie  to   compel  the  president  of  a 

•  People     u.     Commissioner     of  ington  Co.  S  Chacd.  247. 

Highways,   1  N.  Y.  Sup.  Ct.  Kep.  *  Stats  «.  Common  Council  of  Or- 

193.     See  also  People  v.  Curyea,  16  ange,  8  Vroom,  131. 

Ill- ■'547.  ^Bx  parte  Clapper,  3   Hill,  458. 

''Peoplei).  Commissioner  of  High-  And  see  People  v.  Commissioners' 

ways,  1  N.  Y.  Sup.  Ct.  Rep.  193.  of  Highways,  37  Barb.  94. 

'  State   i>.  Supervisors  of  Wash- 
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muBicipal  corporation  to  sign  its  bonds,  which  have  been 
issued  by  authority  of  the  legislature  for  carrying  out  a  worlc 
of  municipal  improvement.!  And  where  specific  funds  have 
been  donated  by  a  state  to  a  county,  to  be  held  by  the 
county  in  trust  for  the  completion  of  certain  public  improve- 
ments, which  funds  have  been  mingled  with  the  other  moneys 
of  the  county,  it  is  proper  to  allow  a  peremptory  mandamus, 
requiring  the  payment  of  the  money  to  the  person  entrusted 
with  expending  it  for  carrying  out  the  work.^ 

§  426.  Mandamus  will  not  go  to  a  municipal  corporation 
requiring  it  to  proceed  with  the  condemnation  of  property 
for  purposes  of  street  extension,  when  the  extension  has  been 
abandoned  and  the  ordinance  repealed  by  the  common  council 
on  grounds  of  public  policy,  and  because  the  expense  neces- 
sary in  the  prosecution  of  the  work  would  be  greater  than  the 
benefits  to  be  derived  from  it.  The  granting  of  the  writ 
in  such  a  case  would  be  to  set  aside  and  annul  flie  deliberate 
action  of  the  corporation,  and  to  require  private  projjyerty  to  be 
devoted  to  public  uses,  and  highways  to  be  opened,  contrary 
to  the  expressed  will  of  the  public.'^  Where,  however,  dam- 
ages for  the  opening  of  a  road  over  relator's  premises  have 
actually  been  awarded,  the  subsequent  discontinuance  of  the 
road  is  no  bar  to  relief  by  mandamus  to  compel  the  county 
authorities  to  pay  the  amount  allowed,  the  right  to  damages 
in  such  case  being  regarded  as  vesting  as  soon  as  the  verdict 
is  returned  and  accepted,  and  the  right  is  not,  there- 
fore, affected  by  the  subsequent  discontinuance  of  the  *  301 
road.* 

§  427.  "Where,  by  an  act  of  legislature,  the  duty  is 
devolved  upon  the  mayor  and  common  council  of  a  city, 
together  with  other  persons  specified,  ot  appointing  commis- 
sioners to  determine  the  proper  water  line  for  the  erection  of 
wharf-heads,  the  statute  being    mandatory  and  not  merely 

'  People  V.  White,  54  Barb.  623.  '  State  d.  Graves,  19  Md.  351. 

'  County  of  Pike  ■».  The  State,  11  *  Harrington  v.  County  Commis- 

111.  202.  sioners,  23  Pick.  363. 
22 
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directorj  in  its  provisions,  the  enforcement  of  the  duty  is  a 
proper  subject  for  the  exercise  of  the  jurisdiction  by  manda- 
mus, since  a  positive,  statutory  right  is  created,  and  the  party 
aggrieved  has  no  other  redress,  either  legal  or  equitable,  i 

§  428.  County  commissioners,  who  are  vested  by  lave  •with 
the  power  of  directing  that  a  portion  of  the  expense  incurred 
by  a  town  in  making  a  highway  shall  be  paid  out  of  the 
county  treasury,  and  who  have  refused  the  exercise  of  this 
power  in  a  given  case,  can  not  be  compelled  to  exercise  it  by 
mandamus,  it  being  of  a  judicial  nature,  and  therefore  not 
subject  to  control.  And  this  is  so,  regardless  of  whether  the 
commissioners  have  decided  properly  or  improperly  upon  the 
application.  ^ 

§  429.  JSTotwithstanding ,  the  jurisdiction  by  mandamus 
over  municipal  officers  entrusted  with  the  location  of  streets 
and  other  kindred  improvements,  is,  as  we  have  seen  in  the 
preceding  sections,  well  established  and  clearly  defined,  it 
will  not  be  exercised  to  the  exclusion  of  special  remedies 
provided  by  law.  Mandamus  will  not,  therefore,  lie  to  a  board 
of  county  commissioners,  commanding  them  to  locate  a  par- 
ticular highway  and  to  make  an  order  for  the  payment  of 
damages  to  be  thereby  sustained,  when  a  statute  has  pro- 
vided ample  remedy  by  appeal  from  the  decision  of  the 
commissioners.  3 

'  Mayor  v.   State  of  Georgia,  4      tioners,   34  Pick.  343. 
Geo.  26.  3  Commissioners  of  Boone  v.  The 

'  Inliabitants    of  Ipswich,  Peti-      State,  38  Ind.  198. 
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I.     Parties  foe  whom  the  Weit  is  Geanted. 

§  430.  Proceedings  instituted  in  name  of  state  or  sovereign. 
480  a.  When  proceedings  brought  in  name  of  attorney  general. 
431.  Degree  of  interest  necessary  on  part  of  relator ;  distinction  between 

cases  of  public  and  private  right. 
483.  The  distinction  denied  in  some  of  the  states. 

433.  The  distinction  further  illustrated. 

434.  Real  party  in  interest  should  be  relator ;  payment  of  order  on  city 

treasurer ;  joinder  of  diflferent  claimants. 

435.  County  commissioners  not  proper  relators  for  mandamus  to  keep 

turnpike  in  repair. 

436.  Degree  of  interest  fixed  by  statute ;  voters  for  location  of  county 

seat. 

437.  Survivorship  of  action. 

438.  Mandamus  to  admit  child  to  public  schools  or  to  compel  use  of 

text  books ;  the  father  a  proper  relator. 

439.  Distinct  interests  can  not  be  joined;  restoration  of  members  of 

common  council ;  damages  for  laying  out  road. 

S  430.  The  remedy  by  mandamus,  as  discussed  and 
illustrated  in  the  preceding  chapters,  has  been  shown  *  302 
to  be  substantially  a  civil  remedy  in  its  nature,  and 
one  which  is  applied  for  the  protection  of  purely  civil  rights. 
The  proceedings,  however,  are  usually  instituted  in  the  name 
of  .the  state  or  sovereign,  upon  the  relation  or  information 
of  the  attorney  general,  or  of  the  party  aggrieved.    It  is  diffi- 

(339) 
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cult  to  percei^'e  any  satisfactory  reason  why  the  proceedings 
should  not  be  conducted  as  in  ordinary  civil  actions 

*  303  for  the   protection  of  private  rights,   merely   in   tlie 

name  of  the  actual  parties  in  interest  as  plaintiif  and 
defendant,  as  is  done  in  some  of  the  states,  without  introduc- 
ing the  state  or  sovereign  power  as  the  prosecutor.  This 
method,  however,  of  instituting  the  proceedings  is  of  very 
ancient  origin,  and  seems  to  have  had  its  foundation  in  the 
theory  which  formerly  prevailed,  regarding  the  writ  of  man- 
damus as  purely  a  prerogative  writ,  issuable  not  of  right,  but 
only  at  the  pleasure  of  the  sovereign,  and  hence  issued  only 
in  his  own  name  and  as  an  attribute  of  his  sovereignty.  And 
while  the  tendency  of  the  courts  in  modern  times  is  to  disre- 
gard the  prerogative  theory  of  the  writ,  and  to  treat  it  as  an 
ordinary  writ  of  right,  issuable  as  of  course  upon  proper 
cause  shown,  many  of  the  courts  still  adhere  to  the  former 
theory,  as  far,  at  least,  as  to  consider  the  proceedings  prop- 
erly instituted  only  in  the  name  of  the  state.  Thus,  in  Ohio? 
it  is  held  that  from  the  nature  of  the  writ  as  a  command  issu- 
ing from  the  sovereign  power,  it  is  properly  prosecuted  in 
the  name  of  the  state  as  the  sovereign,  upon  the  information 
of  the  actual  party  in  interest,  and  that  the  adoption  of  the 
code  of  procedure  has  not  made  any  essential  change  in  the 
writ  or  proceedings  thereunder  in  this  respect.  *      And  in 

Iowa,  proceedings  in  mandamus  are  regarded  as  a 

*  804  prosecution,  within  the  meaning  of  the  constitution 

of  the  state  which  requires  all  prosecutions  to  be  con- 
ducted in  the  name  and  by  the  authority  of  the  state.  It  is, 
therefore,  considered  erroneous  in  that  state  that  the  proceed- 
ings should  be  conducted  in  the  name  of  an  individual  citizen, 
and  when  the  object  sought  is  to  enforce  a  duty  for  merely 
private  ends,  the  action  should  be  conducted  in  the  name  of 
the  state,  upon  the  relation  of  the  informant.  ^  The  tendencj' 
of  the  courts,  however,  is  to  regard  the  use  of  the  name  of 

'  State®.  Commissioners  of  Perry,  ^  Chance  v.  Temple,  1  Iowa,  179. 

5  Ohio  St.  497.  See  as  to  the  degree  of  interest  i-e- 
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the  sovei'eign  power  as  prosecutor  to  be  merely  nominal,  the 
remedy  being  regarded  as  essentially  a  civil  remedy,  i  And 
in  Kansas,  it  is  held,  under  the  statutes  of  the  state,  that  the 
action  of  mandamus,  like  other  civil  actions,  should  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  or,  if  in  behalf 
of  the  people,  in  the  name  of  the  proper  public  officer. * 

§  430  a.  The  proceedings  are  frequently  instituted  by  or 
in  the  name  of  the  attorney  general,  when  the  controversy  is 
one  which  affects  a  public  right.  And  in  determining  whether 
the  action  may  be  maintained  by  the  attorney  general,  the 
controlling  question  is,  whether  the  injury  which  it  is  sought 
to  redress  is  public  in  its  nature,  affecting  public  interests,  or 
whether  it  is  a  private  injury,  which  affects  only  private 
rights.  In  the  former  class  of  cases  the  proceedings  should 
be  brought  by  the  attorney  general,  but  in  the  latter  class  by 
the  persons  in  interest.*  It  has,  however,  been  held  that 
when  the  duty  whose  performance  is  sought  is  of  a  public 
natnre  and  due  from  the  respondent  to  the  public  at  large, 
but  not  to  the  government  as  such,  the  proceeding  may  be 
brought  by  private  citizens,  without  the  intervention  of  the 
attorney  general.* 

§  431.  As  regards  the  degree  of  interest  on  the  part  of 
-the  relator,  requisite  to  make  him  a  proper  party  on  whose 
information  tlie  proceedings  may  be  instituted,  a  distinc- 
tion is  taken  between  cases  where  the  extraordinary  aid  of 
a  mandamus  is  invoked,  merely  for  the  purpose  of  enforcing 
or  protecting  a  private  right,  unconnected  with  the  public 

quired  to  render  a  person  a  proper  General  v.  Boston,  123  Mass.  400. 

plaintiff  or  relator  under  the  code  *  Union  Pacific  R.  Co.  e  Hall,  91 

of  Iowa,  Moon  «.   Cort,  43  Iowa,  U.  S.  343,  affirming  S.C.  3  Dill.  515. 

503.  And  under  the  statutes  of  Ohio,  it 

'  Brower  c.  O'Brien,  2  Ind.  423.  is  held  that  a  proceeding  in  mandw- 

2  Stale  V.  Commissioners  of  Jef-  mus  to  compel  the  giving  of  notice 

ferson  Co.  11  Kan.  66;   Hagerty  «.  of  an  election  for  county  judge  may 

Arnold,  13  Kan.  307;  State  O.Faulk-  be    brought  by   a  citizen    of   the 

ner,  20  Kan.  541.  county,  without  the  attorney  gen- 

'  Attorney    General    t>.    Albion  eral.     State  v.  Brown,  88   Ohio  Su 

Academy,  52  "Wis.  409;    Attorney  344. 
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interest,  and  those  cases  where  the  purpose  of  the  application 
is  tlie  enforcement  of  a  purely  public  right,  where  the  people 
at  large  are  the  real  party  in  interest.  And  while  the 
authorities  are  somewhat  conflicting,  yet  the  decided  weight 
of  authority  supports  the  proposition  that,  where  the  relief 
is  sought  merely  for  the  protection  of  private  rights,  the  re- 
lator must  show  some  personal  or  special  interest  in  the  sub- 
ject-matter, since  he  is  regarded  as  the  real  party  in  interest 
and  his  rights  must  clearly  appear.  On  the  other  hand, 
where  the  question  is  one  of  public  right  and  the  object  of 
the  mandamus  is  to  procure  the  enforcement  of  a  public  duty, 
the  people  are  regarded  as  the  real  party,  and  the  relator  at 
whose  instigation  the  proceedings  are  instituted  need  not 
show  that  he  has  any  legal  or  special  interest  in  the 

*  305  result,  it  being  sufficient  to   show  that  he  is  a  citizen 

and  as  such  interested  in  the  execution  of  the  laws.* 

§  432.     Notwithstanding  the  strong  array  of  authority  in 

support  of  the  doctrine  as  laid  down  in  the  preceding 

*  806  section,  and  in  the  opinions  of  the  courts  cited  in  its 

support,  the  contrary  doctrine  has  been  earnestly  con- 
tended for  and  has  the  support  of  some  respectable  author- 
ities.    Thus,  it  is  held  in  Maine,  that  a  private  citizen  is 

1  County  of  Pike  v.  The  State,  11  State  «.  County  Judge  of  Marshal], 
111.303;  City  of  Ottawa*.  The  Peo-  7  Iowa,  186.  See  also  Lyon  «. 
pie,  48  111.  333 ;  School  Trustees  v.  Rice,  41  Conn.  245 ;  Peck  v.  Booth, 
ThePeople,  71111.  559;  Village  of  43  Conn.  271;  State  v.  Henderson, 
Glencoe  v.  The  People,  78  111.  883;  38  Ohio  St.  644.  See,  contra,  State 
Pumphrey  v.  Mayor  of  Baltimore,  v.  Inhabitants  of  Strong,  25  Me. 
47  Md.  145;  Stale  v.  Gracey,  11  397;  People  «.  Regents  of  Univer- 
Nev.  233;  Moses  j).  Kearney,  31  sity,  4  Mich.  98;  People  ■!).  Inspec- 
Ark.  361 ;  McConihe  v.  The  State,  tors  of  Slate  Prison,  lb.  187 ;  Heffner 
]7Fla.  338;  State «.  Board  of  County  «.  The  Commonwealth,  38  Pa.  St. 
Commissioners,  17  Fla.  707;  State  108;  Sanger  ■».  County  Commission. 
V.  Shropshire,  4  Neb.  411;  People  ers  of  Kennebec,  35  Me.  391;  Bob- 
V.  Supervisors  of  Kent  Co.  38  Mich,  belt  v.  The  State,  10  Kan.  9 ;  Turner 
421;  Hamilton  B.  The  State,  3  Ind.  ■».  Commissioners,  10  Kan.  16; 
453 ;  People  1).  Collins,  19  Wend.  56 ;  Reedy  u.  Eagle,  23  Kan.  254;  Ad- 
Hall  ®.  The  People,  57  111.  307 ;  kins  v.  Doolen,  33  Kan.  659. 
People  V.  Halsey,  37   N.  Y.  344; 
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entitled  to  a  mandamus  only  when  he  has  some  particular 
interest  or  right  to  be  protected,  independent  of  that  which 
he  holds  in  common  with  the  public  at  large.  And  when  it 
does  not  appear  that  he  has  any  interest  to  be  promoted,  or 
that  his  rights  are  in  any  degree  impaired  by  the  omission 
of  duty  complained  of,  more  than  those  of  any  other  indi- 
vidual citizen,  he  will  be  denied  the  relief,  i  So  in  Michigan, 
the  courts  have  denied  the  right  of  an  individual  citizen  to 
institute  proceedings  in  mandamus  against  public  officers  to 
compel  the  performance  of  a  public  duty,  unless  he  shows 
some  special  interest,  or  clear,  legal  right  in  the 
matter.  2  So  in  Pennsylvania,  it  is  held  that  munici-  *  307 
pal  authorities  will  be  set  in  motion  and  compelled  by 
mandamus  to  perform  a  purely  public  duty,  only  upon  the 
,application  of  some  person  actually  representing  the  public 
interests.  Thus,  a  private  citizen  will  not  be  allowed  a 
mandamus  to  compel  town  authorities  to  open  an  alley  within 
the  corporate  limits,  even  though  the  duty  of  opening  the 
alley  is  imposed  upon  the  corporation  by  an  act  of  legislature, 
and  although  the  individual  relator  shows  a  personal  interest 
in  the  matter  from  the  enhanced  value  likely  to  accrue  to  his 
adjoining  property  by  the  opening  of  the  alley.  ^  And  in 
Kansas,  it  is  held  that  mandamus  will  not  lie  at  the  suit  of  a 
private- citizen  for  the  performance  of  a  purely  public  duty, 
when  the  relator  shows  no  specific  or  peculiar  interest  in 
himself,  difierent  from  that  shared  by  the  public  at  large, 
and  that  in  such  cases  the  relief  should  be  sought  in  the 
name  of  the  public  and  by  its  legal  representative.*  How- 
ever satisfactory  the  reasoning  of  the  courts  in  the  states  here 
referred  to  may  appear,  the  undoubted  weight  of  authority 
supports  the  doctrine  as  laid  down  in  the  previous   section, 

1  State  «.  Inhabitants  of  Strong,      28  Pa.  St.  108. 

25  Me.  297.  *  Eobbett  b.  The  State,  10  Kan.  9 ; 

2  Peoples.  Regents  of  University,  Turner  b.  Commissioners,  10  Kan. 
4  Mich.  98;  People  b.  Inspectors  of  16;  Reedy  i).  Eagle,  23  Kan.  254; 
State  Prison,  lb.  187.  Adlsins  v.  Doolen,  23  Kan.  659. 

•Heflfner  !).  The  Common-wealth, 
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and  the  distinction  there  noticed  is  too  well  established  to  be 
easily  overthrown. 

S  433.  In  conformity  with  this  distinction  between  cases 
of  public  and  of  private  right,  it  is  held  that  a  private  citizen 
may  properly  be  the  relator  in  proceedings  by  mandamus,  to 
compel  the  authorities  of  a  municipal  corporation  to  maintain 
a  bridge  and  to  keep  it  open  for  the  passage  of  boats,  these 
duties  being  required  by  law  of  the  corporation.  *  So  when 
the  writ  is  sought  to  compel  highway  commissioners  to  com- 
ply with  their  duty  in  the  opening  of  a  public  road,  the 
question  being  one  of  public  and  not  of  private  right,  the 
people  are  the  real  party  in  interest,  and  the  relator  need  not 
show    any  personal  interest.      In  all  such  cases,  the 

*  308  refusal  of  the  officers  to  act  is  no  more  the  concern  of 

one  citizen  than  of  another,  and  it  is  the  right,  if  not 

the  duty  of  every  citizen  to  interfere  and  see  that  the  public 

grievance  is  remedied.*      So  it  is  held  that  in   such 

*  809  matters  of  public  right  as  the  canvassing  of  election 

returns,  any  citizen  may  be  a  relator  in  an  application 
for  mandamus.  3     And  the  rule  as  sometimes  stated,  that  the 
relator  must  show  an  individual  right  to  the  thing  sought,  is 
to  be  taken  as  applicable  only  to  cases  where  individual  inter- 
ests are  affected,  and  it  has  no  reference  to  cases  where 

*  310  the  interest  is  common  to  the  whole  community,  or  to 

'  City  of  Ottawa  v.  The  People,  terest  in  llie  result.  It  is  enough 
48  111.233.  "  When  the  remedy  is  that  he  is  interested,  as  a  citizen,  in 
resorted  to  for  the  purpose  of  en-  having  the  laws  executed,  and  the 
fopcing  a  private  right,  the  person  dnty  in  question  enforced."  Per 
interested  in  having  the  right  en-  Brbese,  C.  J. 
forced  must  he  the  relator.  The  re-  ^  People  «.  Collins,  19  Wend.  5fi ; 
lator  is  considered  the  rea>  party,  Hall  ■».  The  People,  57  111.  307.  But 
and  his  right  to  the  relief  must  see,  contra,  Heifner  v.  The  Com- 
clearly  appear ;  but  where  the  ob-  monwealth,  28  Pa.  St.  108 ;  Hanger 
ject  is  the  enforcement  of  a  public  i).  County  Commissioners  of  Keune- 
right,  the  people  are  regarded  as  bee,  25  Me.  291. 
the  real  party,  and  the  relator  need  'State  v.  County  Judge  of  Mar- 
not  show  that  he  has  any  legal  in-  shall,  7  Iowa,  180. 
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the  public  at  large,  i  At  the  same  time  it  is  regarded 
aa  especially  appropriate,  when  the  proceedings  affect  a  par- 
ticular public  interest  of  the  state,  that  the  officer  entrusted 
with  the  management  of  such  interest  should  be  the  relator. 
Thus,  when  mandamus  is  sought  to  compel  the  performance 
of  a  duty  affecting  the  finances  of  the  state,  it  is  especially 
appropriate  that  the  officer  particularly  charged  with  the 
management  of  its  finances  should  be  the  moving  party.  ^ 

§  434.  In  conformity  with  the  distinctions  already  noticed, 
it  is  held,  where  proceedings  are  instituted  in  mandamus,  to 
compel  the  treasurer  of  a  public  fund  to  pay  an  order  drawn 
upon  him,  that  the  relator  should  be  the  real  party  in  inter- 
est, namely,  the  holder  of  the  order,  and  not  the  party  by 
whom  it  was  drawn,  and  that  if  granted  upon  the  relation  of 
the  latter,  the  writ  should  be  quashed.  For  example,  where 
the  writ  is  sought  upon  the  relation  of  the  board  of  education 
of  a  city  to  compel  the  city  treasurer  to  pay  certain  orders, 
drawn  by  the  board  in  favor  of  a  contractor  for  the  erection 
of  school  buildings,  the  board  having  parted  with  their  in- 
terest in  the  funds  by  drawing  and  delivering  the  orders,  are 
not  proper  parties  to  institute  proceedings  to  compel  payment, 
where  the  real  party  in  interest  sees  fit  to  acquiesce  in  the 
refusal  to  pay.  ^  And  the  proper  parties  to  a  proceeding  in 
mandamus  being  the  relator  who  is  interested  in  the  perform- 
ance of  some  specific  duty  imposed  by  law,  and  the  respond- 
ent or  defendant,  at  whose  hands  the  duty  is  required,  the 
courts  will  not  permit  parties  who  are  only  collaterally  inter- 
ested to  be  joined  as  parties.*  So  it  is  a  sufficient 
objection  to  granting  the  writ  that  too  many  parties  *  311 
have  joined  in  the  application.  Thus,  where  different 
claimants  of  money  due  from  the  state,  join  in  proceedings 
for  mandamus  to  compel  the  payment  of  the  money,  alleging 
their  claims  to  be  separate,  the  application  will  be  refused.  ^ 

'  People  V.  Halsey,  37  N.Y.  344.  *  State  v.  Smith,  7  Kich.  N.  S.  375. 

2  State  V.  Hamilton,  5  Ind.  310.  '  Hecliart  v.  Roberts,  9  Md.  41. 

8  State  V.  Haben,  23  "Wis.  GOO. 
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S  435.  A  board  of  county  commissioners,  acting  as  an 
administrative  body,  or  as  a  quasi  corporation,  with  certain 
limited  powers  and  duties  prescribed  and  fixed  by  law,  are 
not  proper  parties  to  compel  by  mandamus  a  turnpike  com- 
pany to  keep  in  repair  a  bridge  forming  a  part  of  the  com- 
pany's road,  when  such  commissioners  are  vested  by  law  with 
no  supervision  or  control  over  such  matters.^ 

§  436.  In  some  of  the  states,  the  degree  of  interest  neces- 
sary to  make  one  a  proper  party  to  institute  the  proceedings 
is  iixed  by  statute.  And  it  is  held  that  the  effect  of  a  statute, 
which  provides  that  the  writ  may  be  issued  upon  the  informa- 
tion, imder  oath,  of  the  party  beneficially  interested,  is  not 
to  render  any  person  a  competent  relator,  regardless  of 
whether  he  has  any  right  or  interest  to  be  protected,  but  only 
to  warrant  the  writ  in  behalf  of  the  public,  through 
*  312  its  officers,  for  the  enforcement  of  a  public  duty,  or  in 
behalf  of  a  private  citizen  whose  interests  are  to  be 
affected,  or  whose  rights  are  to  be  enforced.  ^  But  under 
such  a  statute,  it  is  held  that  voters  in  certain  townships, 
whose  votes  have  been  rejected  in  the  canvass  of  an  election 
upon  the  location  of  a  county  seat,  and  who  have  thus  been 
deprived  of  a  voice  in  the  election,  are  parties  beneficially 
interested  within  the  meaning  of  the  act,  and  hence  proper 
relators  to  compel  a  re-eanvass  ot  the  election.  *  Where,  how- 
ever, it  is  provided  by  statute  that  the  writ  of  mandamus 
shall  issue  on  the  application  of  the  party  beneficially  inter- 
ested, it  is  held  that  a  private  citizen,  having  no  other  inter- 
est in  the  subject-matter  than  that  pertaining  to  all  citizens, 
is  not  entitled  to  the  writ  to  compel  a  board  of  county  super- 
visors to  order  an  election  upon  the  question  of  a  removal 
of  the  county  seat.^ 

§  437.     Proceedings  for  mandamus  being  strictly  in  the 

'  State  1).    Zanesville    Turnpike  '  State  v.  Bailey,  7  Iowa,  390. 

Co.  16  Ohio  St.  308.  «  Linden  v.  Board  of  Supervisors, 

2  State  «.  County  Juclge  of  Davis  45  Cal.  6. 
Co.  2  Iowa,  280. 
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nature  of  a  personal  action,  it  follows  necessarily  tliat  they 
die  with  the  person  in  whose  behalf  they  have  been  insti- 
tuted. They  can  not,  therefore,  be  prosecuted  by  the  per- 
sonal representatives  of  the  relator  after  his  death,  i  If, 
however,  the  proceedings  are  instituted  by  a  public  officer  in 
his  official  capacity,  for  the  public  benefit,  as  to  obtain  pos- 
session and  custody  of  a  building  pertaining  to  him  by  virtue 
of  his  office,  the  action  does  not  abate  by  the  termination  of 
his  office,  but  may  be  prosecuted  by  his  successor.  ^ 

§  438.  When  it  is  sought  by  mandamus  to  compel 
a  board  of  education  to  admit  a  minor  child  to  the  *  313 
privileges  ot  tlie  public  schools,  while  the  proceedings 
are  in  reality  for  the  benefit  of  the  child,  the  father  is  the 
proper  party  to  make  the  application,  being  the  natural 
guardian  of  the  child  and  charged  with  his  education.  ^  So 
a  parent  has  such  an  interest,  both  as  a  tax-payer  and  as  a 
.  parent,  as  to  enable  him  to  maintain  proceedings  in  man- 
damus to  compel  the  school  authorities  to  allow  his  children 
to  use  in  the  public  schools  the  text-books  wiiich  have  been 
la,wfully  selected  for  use.  And  the  action,  in  sucli  case,  may 
be  brought  in  the  name  ot  the  state  upon  the  relation  of  the 
parent,  without  the  intervention  of  the  attorney  general.* 

§  439.  Where  the  interests  of  several  relators  seeking 
redress  by  mandamus  are  separate  and  independent,  they  can 
not  join  in  one  and  the  same  writ,  biit  should  have  separate 
writs,  according  to  their  several  interests. ^  Thus,  where 
difierent  members  of  the  common  council  of  a  city,  who  have 
been  removed  from  their  offices,  seek  by  mandamus  to  be 
restored,  they  can  not  all  join  in  one  writ,  since,  their  inter- 

1  Booze  «.  Humbird,  27  Md.  1.  Rep.  10;  King  v.  Mayor  of  King- 

'  Felts  V.  Mayor   and  Aldermen  ston-upon-Hull,  8  Mod.  Rep.  209 ; 

of  Memphis,  2  Head,  650.  Same  «.  Same,  11   Mod.  Rep.  382 ; 

'  People  V.  Board  of  Education  Kingu.  Town  of  Andover,  12  Mod. 

of  Detroit,  18  Mich.  400.  Rep.  332;  Anon.  2  Salk.  436.    And 

*  State  t.  Board  of  Education,  35  see   Hoxie    v.    Commissioners    of 

Ohio  St.  3C8.  Somerset,  25  Me.  338. 

»  King  V.  City  of  Chester,  5  Mod. 
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ests  being  several  and  independent,  a  joint  restitution  can 
not  be  awarded  them.^  And  when  two  persons  have  been 
severally  awarded  damages,  for  injuries  sxistained  by  them 
individually  in  the  laying  out  of  a  road  across  their  respec- 
tive lands,  in  which  tliey  have  no  common  interest,  it  seems 
that  they  can  not  join  in  an  application  for  a  mandamus  to 
compel  the  county  authorities  to  pay  such  damages.* 


II.    Parties  Against  ■whom   the  Weit  is  Geanted. 

§  440.  Writ  should  run  to  person  who  is   to   perform    duty;    official 
capacity;  joinder  of  respondents. 

441.  Writ  may  run  to  successors  in  office ;  the   general  rule  and  its 

illustrations. 

442.  Mandamus  to  municipal  corporations,  joinder  of  respondents. 

443.  Change  of  municipal  officers,  effect  of. 

444.  Board  ot  county  commissioners. 

445.  Mandamus  to  pay  interest  on  municipal-aid  bonds,  railway  need 

not  be  a  party. 

446.  Mandamus  to  courts,  how  addressed. 

447.  Writ  not  granted  where  it  does  not  appear  who  is  to  make  return. 
447  a.  Member  of  official  board  proper  relator  against  the  boai'd. 

§  440.  As  regards  the  joinder  of  parties  respond- 
*  314  ent  in  writs  of  mandamus,  the  first  general  principle 
to  be  observed  is,  that  the  writ  should  run  to  the  per- 
son or  body  whose  duty  it  is  to  perform  the  act  required.^ 
It  will  not,  therefore,  lie  to  one  person  to  command  another 
to  do  the  required  act.*  Nor  is  it  the  practice  to  make  any 
other  persons  parties  respondent  than  the  officer  whose  con- 
duct is  complained  of.^     And  when   the  purpose  of  the  writ 

'  King  V.  City  of  Chester,  5  Mod.  Mayor  of  Derby,  3  Salk.  436 ;  Far- 

Bep.  10.  rell  v.  King,  41  Conn.  443. 

''Hoxie  B.  Commissioners  of  Som-  *  Regina  v.  Mayor  of  Derby,  3 

erset,  35  Me.  333.  Salk.  436. 

'People  V.  Common  Council  of  'Fry  v.  Reynolds,  33  Ark.  450. 
Ne\?  York,  3  Keyes,  81 ;  Regina  v. 
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is  to  secure  the  performance  of  an  official  duty  by  a  public 
officer,  it  should  be  addressed  to  him  in  his  official  and  not 
in  his  private  capacity.  ^  But  if  the  jjetition  or  application 
for  the  mandamus  is  against  two  officers  jointly,  and  it  can 
not  be  sustained  as  to  one  of  them,  it  necessarily  fails  as  to 
both.*  Where,  however,  several  writs  have  been  asked 
against  several  persons  in  one  and  the  same  rule  to  show 
cause,  it  has  been  held  that  a  peremptory  mandamus  might 
be  allowed  as  to  one  and  denied  as  to  the  others.  ^ 

§  441.  It  would  seem  to  be  proper,  in  all  cases  where 
the  aid  of  mandamus  is  invoked  to  compel  the  performance 
of  official  duties  by  public  officers,  after  the  expiration  of 
their  term  of  office,  that  the  proceedings  should  be  carried 
on  against  the  successor  of  the  officer,  since  the  action  is 
brought  against  him  in  his  official  and  not  in  his  in- 
dividual capacity.*  Thus,  where  the  duty  of  assess-  *  315 
ing  and  levying  a  special  tax  is  imposed  by  law  upon 
a  public  officer,  the  statute  fixing  the  duty  not  being  limited 
to  any  particular  incumbent  of  the  office,  the  duty  will  be 
treated  as  obligatory  upon  successors  in  th,e  office,  and  its 
performance  may  be  required  of  them  by  mandamus.  ^  And 
^yhere  proceedings  in  mandamus  are  instituted  against  a  state 
auditor,  to  compel  him  to  issue  his  warrant  upon  the  state 
treasurer,  for  the  payment  of  an  indebtedness  due  from  the 
state,  the  resignation  of  the  auditor  and  the  ajjpointment 
and  qualification  of  his  successor,  present  no  defense,  either 
in  abatement  or  in  bar  of  the  action,  which  may  be  carried  on 

1  Chance  J).  Temple,  1  Iowa,  179.  Madison,  15  Wis.  30;   Maddox  v. 

'  People  i).  Yates,  40  111.  126.  Graham,  3  Met.  Ky.  56;  Clark  d. 

'  State  V.  Supervisors  of  Beloit,  McKenzie,  7  Bush,  523 ;  Hardee  v. 

20  Wis.  79.  Gibbs,  50  Miss.  802 ;  State  v.  Puck. 

*  See  Lindsey  ».  Auditor  of  Ken-  ett,  7  Lea,  709;    People  v.    Super- 

tucky,  3  Bush,  231 ;  Bassett  v.  Bar-  visors  of  Barnett,  100  111.  332.    But 

bin,  11  La.  An.  672;  Commissioners  see,  contra,  United  States  v.  Bout- 

of   Columbia  «.   Bryson,    18    Fla.  well,  17  Wal.  604. 

281 ;  Pegram  «.    Commissioners  of  ^  Bassett  «.  Barbin,   11  La.  An. 

Cleaveland,  65  N.  C.   114;  State  v.  673. 
Gates,  23  Wis.  210;  State  v.  City  ot 
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against  the  successor,'  it  being  substantially  a  controversj 
between  the  relator  and  the  state. ^  Where,  however,  the 
officer  goes  oi^t  of  office  before  the  determination  of  the  man- 
damus proceedings,  and  before  judgment  therein,  and  the 
action  is  not  revived  against  his  successor,  it  is  improper  for 
the  court  to  give  judgment  against  him  as  if  he  were  still  in 
office,  and  to  award  a  peremptory  mandamus  against  both  him 
and  his  successor  in  office,  since  he  may  properly  object  that 
he  no  longer  possesses  the  power  to  execute  the  commands 
of  the  writ.  2 

§  442.     Questions  of  considerable  importance  have 

*  316  arisen    in    determining  upon  the  proper  joinder   of 

parties  respondent,  in  cases  of  mandamus  to  munici- 
pal corporations.  The  doctrine  of  the  kings  bench,  estab- 
lished at  an  early  perit)d,  seems  to  have  been  that  the  man- 
damus should  be  directed  to  the  body  politic  by  its  corporate 
name,  and  it  was  held  that  if  the  writ  was  not  thus  directed, 
but  ran  to  the  mayor  and  aldermen  of  the  municipality,  it 
might  be  quashed.  ^  But  in  this  country,  the  doctrine  is 
well  established,  that  in  cases  of  mandamus  to  coerce  the 
performance  of  a  duty  incumbent  upon  a  municipal  corpora- 
tion, such  as  the  duty  of  levying  a  tax  to  provide  for  the  pay- 
ment of  a  judgment  against  the  municipality  upon  its  bonds, 
the  writ  may  properly  run  to  the  mayor  and  aldermen  of  the 
corporation,  without  being  directed  to  the  municipality  in  its 
corporate  name.*  And  when  the  municipal  corporation  is 
composed  of  several  distinct  bodies  or  organs,  the  writ  should 
be  addressed  to  that  particular  branch  of  the  municipal  gov- 
ernment, whose  province  and  duty  it  is  to  perform  the 

*  317  particular  act,  or  to  put  the  necessary  machinery  in 

'  Lindsey  v.  Auditor  of  Kentucky,  of  Atingdon,  Ld.  Raym.  559. 

3  Bush,  231.  *  Mayor  «.  Lord,  9  Wal.  409 ;  Peo- 

'^  Secretary     v.  McGarrahan,    9  pie  ®.   Mayor  of  Bloomington,  G3 

"Wal.  398.  111.  207,  5  Chicago  Legal  News,  136. 

2  Regina  v.  Mayor  of  Hereford,  2  And  see  People  ».  Common  Council 

Salk.  701.    And  see  Kings.  Taylor,  of  New  York,  3  Keyes,  81. 
3  Salk.  231.  But  see  King  ».  Mayor 
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motion  to  secure  its  performance.  ^  So  when  the  duty 
whose  performance  is  sought  is  incumbent  upon  a  municipal 
body,  such  as  a  common  council,  or  a  board  of  county  com- 
missioners, and  not  upon  its  members  individually,  the  writ 
is  properly  directed  to  such  municipal  body  in  its  corporate 
capacity.^  So,  too,  the  writ  should  be  directed  against  the 
entire  board  of  municipal  officers,  and  a  failure  in  this  respect 
is  sufficient  ground  for  dismissal.*  And  when  mandamus  is 
sought  against  the  authorities  of  a  city,  and  the  duty  whose 
performance  is  sought  requires  the  action  of  the  mayor  as 
well  as  of  the  city  council,  the  writ  should  run  both  to  the 
mayor  and  to  the  council.* 

§  443.  Proceedings  by  mandamas  against  municipal  offi- 
cers, to  compel  the  performance  of  their  official  duties,  being 
virtually  proceedings  against  the  corporation,  a  change  in  the 
membership  of  the  officers  does  not  so  change  the  parties  as 
to  abate  the  proceedings,  the  municipal  body  being  a  contin- 
uous one,  and  the  writ  being  addressed  to  the  officers  in  their 
official  capacity,  rather  than  as  individuals.^  Indeed,  this 
principle  has  been  carried  to  the  extent  of  allowing  proceed- 
ings in  mandamus  against  a  municipal  officer,  in  his  official 
capacity,  upon  whom  due  service  of  process  has  been  made, 
to  be  continued  against  his  successor,  without  compelling  the 
party  aggrieved  to  begin  de  novo.  *  So  when  the  duty  whose 
performance  is  sought  is  obligatory  upon  municipal  officers 
as  a  body,  without  regard  to  the  persons  composing  such 
body,  the  names  of  the  individual  officers  may  be  treated  as 
surplusage.     And  in  such  case  the  court  may  properly  disre 

'  People  «.  Common  Council  of  '  Lyon  v.    Eice,  41    Conn.  245 , 

New  York,  3  Keyes,  81.  Peck  ».  Booth,  43  Conn.  271. 

2  Commissioners  v.  Sellew,  99  U.  *  Farnsworth  v.  City  of  Boston, 

S.  624;  Village  of  Glencoe  ».  The  131  Mass.  173. 

People,  78  111.  382.    But  the  fact  ^  Commissioners  of  Columbia  «. 

that  the  writ  is  directed  against  Bryson,  13  Fla.  281. 

such  officers   as  individuals  con-  '  State «;.  City  of  Madison,  15  Wis. 

stituting  the  board  has  been  held  to  30 ;  State  v.  Gates,  22  Wis.  310.  And 

be  no  ground  for  demurrer.     State  see  Lindsey  v.  Auditor  of  Kentucky, 

J).  Wright,  10  Nev.  167.  3  Bush,  331. 
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gard  any  change  in  the  persons  composing  the  body.  ^  And 
when  the  jurisdiction  is  involved  against  the  mayor  and  com- 
nnon  council  of  a  city,  to  compel  the  performance  of  an  official 
duty,  required  of  them  by  law,  it  is  no  objection  to  the  alter- 
native mandamus,  tliat  it  does  not  show  who  compose  the 
common  council,  since,  if  the  peremptory  writ  should  finally 
issue,  it  would  be  directed  to  the  mayor  and  common 
*  318  council,  whoever  they  might  be,  commanding  them  to 
do  the  act  required.* 

8  44:4.  "Where  it  is  provided  by  statute,  that  all  acts  and 
proceedings  by  or  against  a  county  in  its  corporate  capacity, 
shall  be  in  the  name  of  a  board  of  county  commissioners,  by 
whom  all  the  corporate  functions  of  the  county  are  to  be  exer- 
cised, such  board  of  commissioners  retains  its  perpetuity, 
notwithstanding  changes  in  its  individual  members.  Where, 
therefore,  mandamus  is  sought  to  compel  the  performance  of 
an  official  duty  by  such  commissioners,  the  writ  is  properly 
directed  to  the  board,  and  the  diiferent  members  composing 
it  are  bound  to  obey  the  mandate  of  the  court.  ^ 

S  445.  In  case  of  mandamus  against  the  authorities  of  a 
municipal  corporation,  to  compel  the  jiayment  of  interest  on 
the  bonds  of  the  municipality,  issued  in  aid  of  its  subscrip- 
tions to  a  railway,  it  is  not  necessary  that  the  railway  com- 
pany should  be  made  a  party  to  the  proceedings,  nor  need  the 
tax-payers  of  the  city  be  joined,  nor  other  holders  of  the 
securities.* 

8  446.  Where  the  aid  of  a  mandamus  is  invoked  against 
an  inferior  court,  it  would  seem  to  be  sufficient,  ordinarily,  to 
address  the  writ  either  to  the  court  as  such,  or  to  the  indi- 
vidual judges  composing  it.'  But  where  there  are  other 
judges  authorized  to  hold  the  terms  of  the  court,  the  manda- 

1  SheafF  v.  The  People,  87  111.  189.  *  Maddox  v.  Graham,  2  Met.  Ky. 

2  State  V.  City  of  Milwaukee,  25      56. 

Wis.  122.  6  St.     Louis     County    Court    v. 

'  Pegram   v.    Commissioners   of      Sparks,  10  Mo.  118. 
Cleaveland,  65  N.  C.  114. 
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mus  should  be  addressed  individually,  since  in  case  of  diso- 
bedience to  the  writ  the  power  of  enforcing  obedience  is 
exercised  over  the  judges  personally,  i 

§  447.  The  fact  that  it  does  not  appear  who  is  the  proper 
person  to  make  return  to  an  alternative  mandamus,  if  granted, 
is  a  strong  objection  to  the  issuing  of  the  writ,  and  where  the 
very  object  of  the  proceeding  is  to  determine  this  question, 
the  application  will  be  refused.  ^ 

§  447  a.  The  technical  rule  that  a  person  can  not  bring 
an  action  against  an  official  board  of  which  he  is  a  member 
does  not  apply  to  proceedings  in  mandamus.  A  member  of 
such  a  board  may,  therefore,  in  a  proper  case,  maintain  such 
proceedings  against  the  board  to  enforce  the  performance  of 
an  ofBcial  duty.* 

1  Hollister  «.  Judges,  8  Ohio  St.      Ad.  &  E.  561. 
201.  »  Cooper  v.  Nelson,  38  Iowa,  440. 

"  Queen    «.    Dolfi;elly  Union,    8 
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CHAPTEE    YII. 

OF  THE  PLEADINGS  IN  MANDAMUS. 

I.    Gbnehal   Principles   Gotbkning  the  Pleadings,    .    .    §  448 

II.    The  Return   to  the  Alternative  Writ, 457 

III.    Pleadings  Subsequent  to  the  Eeturn, 488 


I.     Geneeal  Pkikciples  Goveening  the  Pleadings. 

g  448.  The  general  rules  of  pleading  applicable  to  mandamus ;  the  statute 
of  Anne  and  its  effect. 

449.  Alternative  writ  should  make  out  prima  facie  case ;  effect  of  demur- 

rer to  the  writ. 

450.  Requisites  of  the  petition. 
450  a.  Right  of  interpleader. 

451.  Alternative  mandamus  open  to  usual  modes  of  pleading  applicable 

to  declaration. 

452.  Plea  in  abatement  waived  by  plea  to  the  merits. 

453.  Rule  in  California  as  to  pendency  of  other  proceedings. 

454.  Defects  in  substance  in  alternative  writ,  when  taken  advantage  of; 

information  not  subject  to  demurrer. 

455.  Effect  of  motion  to  quash  petition  standing  in  lieu  of  alternative 

writ. 

456.  Requisites  of  application  to  compel  issuing  of  tax  deed. 

§  448.  The  general  principles  and  rules  of  pleading  may 
be  said  to  prevail  in  cases  of  mandamus,  as  far  as  applicable 
to  the  subject-matter,  and  in  the  absence  of  statutory  regula- 
tions to  the  contrary,  the  practitioner  must  still  resort  to  and 
be  governed  by  the  rules  established  at  common  law.  Prior 
to  the  passage  of  the  statute  of  Anne,i  the  utmost  strictness 

>  9  Anne  Ch.  30,  see  Appendix,  A. 

(354) 
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was  required  in  the  pleadings  upon  applications  for  manda- 
mus, since  the  application  was  determined  solely  upon 
the  alternative  writ  and  the  return,  the  relator's  *  320 
only  remedy,  if  denied  the  relief,  being  by  an  action 
for  a  false  return.  The  effect  of  the  passage  of  the  statute 
of  Anne  was  to  assimilate  the  proceedings,  in  cases  falling 
within  its  provisions,  to  ordinary  actions  at  law,  tlie  relator 
setting  forth  his  right  or  cause  of  action  in  certain  formal 
modes,  to  which  the  respondent  set  up  his  defense  by  way  of 
return,  the  relator  then  being  at  liberty  to  plead  to  or  traverse 
the  return,  and  the  respondent  might  then  reply,  take  issue 
or  demur. »  The  pleadings  were  thus  made  to  conform  sub- 
stantially to  those  in  ordinary  actions  at  law,  and  subsequent 
legislation  in  England  rendered  the  likeness  still  more  com- 
plete. In  some  of  the  states  of  this  country,  the  statute  of 
Anne  has  been  recognized  by  judicial  decisions,  as  forming  a 
part  of  the  system  of  laws  adopted  by  the  colonies  from  the 
mother  country,  while  in  others  its  provisions  have  been 
substantially  re-enacted,  eo  that  in  most  of  the  states  of  the 
Union  it  forms  a  component  part  of  the  law  regulating  tlie 
subject  of  mandamus.  This  important  statute  may  be  said  to 
bear  the  same  relation  to  tlie  law  of  mandamus  in  America, 
as  the  original  statute  of  frauds  to  the  law  of  contracts,  and 
it  has  formed  the  basis  of  most  of  the  legislation  in  this 
country  upon  the  subject  of  pleadings  in  mandamus.  ^ 

'See  3  Black.  Com.  205;   Com-  visors,   51  Misg.    543.     As  to  the 

mercial  Bank  v.  Canal  Commission-  pleadings  and  practice  in  Indiana, 

ers,   10  Wend.  36.     See,  as   to   the  see  Smith  v.  Johnson,  69  lud.  55 ; 

etfect  of  the  code  of  procedure  upon  Commissioners  of  Clarke  Co.  v.  The 

the    writ    of   mandamus   and  the  State,  61  Ind.  75;    Commissioners 

pleadings  and  procedure  therein,  of  Boone  Co.  v.  The  State,  61  Ind. 

Weber  v.  Zimmerman,  33  Md.  45.  379 ;  Gill  i>.  The  Stale,  73  Ind.  366 ; 

2  As  to  the  pleadings  and  practice  Potts  «.  The  State,  75  Ind.  336.    See 

in  mandamus  in  Mississippi,   see  as  to  the  pleadings  under  the  Ohio 

State  Board  of  Education  v.  West  code  of  procedure,   and   as  to  the 

Point,  50  Miss.  688 ;  Jones  «.  Gibbs,  effect  of  a  motion  to  quash  the  writ, 

51  Miss.   401 ;    Haskius  ■».  Super-  Fornoflf  ■».  Nash,  33  Ohio   St.  335. 

visors,  51  Miss.  406;  Beard  u.  Super-  As  to  the  right  of  third  persons  to 


.356  SIANDAMUS.  [PAUT  I. 

S  M9.  The  alternative  writ  of  mandamus  is  nsually 
regarded  as  standing  in  the  place  of  the  declaration,  in  an 
ordinary  action  at  common  law.*  Testing  this  writ,  there- 
fore, by  the  ordinary  rules  of  pleading,  its  first  requisite  is, 
that  it  should  make  out  &  prima  facie  case  entitling  tlie  party 
aggrieved  to  the  extraordinary  aid  of  the  court.  ^      It  follows, 

also,  as  in  ordinary  actions,  that  a  demurrer  to  the 
*  321  writ  brings  before  the  court  the  whole  merits  of  the 

controversy,  and  the  court  will,  on  demurrer,  proceed 
to  examine  accordingly.*  But  it  is  sufficient  if  the  alterna- 
tive writ  contains  all  the  allegations  necessary  to  call  into 
action  the  power  of  the  court.  And  where  the  material  facts 
on  which  the  relator  founds  his  application  tor  relief  are  thus 
fully  set  forth,  so  that  they  may  be  admitted  or  traversed, 
and  they  are  admitted  by  demurrer  to  be  true,  the  only 
remaining  question  for  the  court  to  decide  is  as  to  the  law 
applicable  to  the  admitted  facts.  * 

8  450.  It  is  incumbent  upon  the  person  seeking  the  extra- 
ordinary aid  of  a  mandamus,  to  set  up  in  his  petition  or 
application  to  the  court  for  the  writ  all  the  facts  specifically, 

interplead  in  proceedings  in  man-  Sheridan,  43  N.  J.  L.  83;  Smith  «. 
damus  under  the  statutes  of  Illinois,  Johnson,  69  Ind.  55.  But  in  Wis- 
see  Winstanley  «.  The  People,  93  consin,  it  is  held  that  the  petition 
111.403.  As  to  the  right  to  inter-  on  which  the  alternative  writ  issues 
plead  in  Missouri,  see  State  «.  performs  the  office  of  the  declara- 
Burkhardt,  59  Mo.  75.  See  as  to  tion.  State  «.  Lean,  9  Wis.  279. 
the  pleadings  under  the  code  of  ^  Peoples.  Hatch.  33 111.  139;  Peo- 
procedure  in  Kansas,  Crans  ».  pie  v.  Mayor  of  Chicago,  51  111.  28. 
Francis,  34  Kan.  750.  As  to  the  In  People  d.  Hatch,  Bebese,  J.,  de- 
pleadings  in  Wisconsin,  see  State  «.  livering  the  opinion,  says:  "The 
Jennings,  56  Wis.  113.  As  to  the  alternative  writ  stands  in  the  place 
pleadings  and  the  making  up  of  of  a  declaration;  it  is  the  declara. 
issues  of  fact  in  Michigan,  see  Eos-  tion  of  the  relator,  and  as  in  an 
common  «.  Midland  Supervisors,  49  ordinary  case  commenced  by  a  dec- 
Mich.  454.  laration,  the  plaintiff  is  bound  to 
1  People  v.  Hilliard,  29  111.  418 ;  state  a  case  'prima  facie  good,  so  is 
People  D.  Hatch,  33  111.  139 ;  Silver  a  relator  in  this  proceeding." 
«.  The  People,  45  111.- 337;  People  ».  'Peoples.  Mayor  of  Chicago,  51 
Mayor  oi  Cliicago,  51  111.  38;  Peo-  111.  28. 
pie  ».  Salomon,  46  111.  336 ;  State  v.  *  People  v.  Hilliard,  29  111.  418. 
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which,  if  true,  would  be  necessary  to  entitle  him  to  the  relief 
sought,'  and  he  must  show  a  clestr prima  facie  case  to  warrant 
the  alternative  writ.  ^  And  the  relator  should  set  forth  in 
the  petition  or  application,  as  well  as  in  the  alternative  writ 
itself,  all  the  facts  upon  which  he  relies  for  the  relief  sought, 
and  these  should  be  stated  so  distinctly  and  clearly  that  the 
respondent  may  either  admit  or  deny  them,  so  that  an  issue 
may  be  framed  on  the  facts  alleged  as  the  foundation  for  the 
relator's  claim  to  relief.  ^  He  must  also  show,  not  only  that 
he  has  no  other  specific  remedy,  but  that  he  has  a  specific 
right.*  But,  while  mandamus  is  never  granted  where  other 
adequate,  legal  remedy  exists,  it  is  not  absolutely  necessary 
that  the  petition  should  state,  in  so  many  words,  that  the 
relator  is  without  other  adequate  remedy,  if  such  appears 
to  the  court  to  be  the  actual  fact."  The  relator  must  also 
specify  clearly  and  distinctly  the  particular  act  or  acts  whose 
performance  is  sought.*  And  the  matter  of  inducement 
stated  in  the  alternative  writ  should  include  everything  neces- 
sary to  show  jurisdiction  over  the  subject  of  the  writ  and  to 
warrant  its  mandate,  and  these  facts  should  be  stated  with 
precision  and  in  an  issuable  form.'  The  application  should 
also  be  limited  to  one  cause  of  action,  and  distinct  rights  of 
different  pei-sons  can  not  be  joined  in  the  same  proceeding.^ 
§  450  a.  The  right  of  third  persons,  not  parties  to  the 
action,  to  interplead  in  proceedings  in  mandamus  rests  wholly 
upon  statute,  no  such  right  existing  at  common  law.  Under 
a  statute  authorizing  persons  other  than  the  original  defend- 
ants, who,  may  be  interested  in  the  subject-matter,  to  be 
made  defendants  and  to  plead,  answer  or  demur,  as  if  origin- 
ally joined,  the  right  to  interplead  is  limited  to  persons  who 

»  State  V.  The  Governor,  39  Mo.  *  State  v.  Everett,  52  Mo.  89. 

388.  '  People  c.  Billiard,  29  111.  418. 

2  State  V.  Helraer,  10  Neb.  25.  *  State  «.  Oavanao,  30  La.  An.  237, 

8  State  0.  Everett,  53  Mo.  89 ;  Peo-  '  State  u.  Slieridan,  43  N.  J.   L. 

pie  «.  Glann,  70  111.  233;  People  v.  83. 

Davis,  93  111.  133;  Lavalle'D.  Soucy,  *  Haskins     ».     Supervisors,    51 

96  111  467.  Miss.  406. 
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may  properly  be  made  defendants,  and  the  statute  does  not 
warrant  the  introduction  of  additional  plaintiffs  seeking 
affirmative  relief. i  And  in  Missouri,  it  is  held  that  the  gen- 
eral provisions  of  the  practice  act,  authorizing  all  persons 
interested  in  the  subject-matter  in  controversy  to  be  made 
parties,  do  not  apply  to  proceedings  in  mandamus.  When, 
therefore,  the  action  is  brought  against  an  officer  of  a  county, 
the  county  itself,  although  interested  in  the  controversy,  will 
not  be  allowed  to  interplead.  ^ 

S  451.  The  alternative  writ  beinfif,  as  we  have  seen,  in 
the  nature  of  a  declaration  at  law,  it  is  open  to  all  the 
modes  of  pleading  applicable  to  a  declaration.  Hence  its 
allegations  may  be  traversed,  or  may  be  confessed  and 
avoided  by  alleging  facts  which  go  to  avoid  the  effect  of  the 
writ,  or  they  may  be  met  by  raising  questions  of  law, 
"  322  upon  the  facts  stated  in  the  writ,  by  way  of  demurrer.  ^ 
And  it  follows  from  the  general  analogy  between  the 
pleadings  in  mandamus  and  in  ordinary  actions  at  law,  that 
A  plea  taking  issue  upon  immaterial  facts,  and  which  neither 
traverses  nor  confesses  and  avoids  material  allegations,  is  bad 
upon  demurrer.* 

§  452.  If  the  respondent  pleads  to  the  merits  of  the 
controversy,  instead  of  relying  upon  facts  which  he  might 
properly  have  pleaded  in  abatement,  he  thereby  waives  his 
plea  in  abatement.  And  while  the  pendency  of  another  suit 
involving  the  same  subject-matter,  would  seem  to  be  a  good 
plea  in  abatement  to  the  alternative  writ,  yet  the  respondent 
can  not  rely  upon  snch  plea,  while  he  at  the  same  time  asks 
judgment  of  the  court  irpon  the  merits  of  the  controversy, 
by  setting  up  facts  upon  which  ho  relies  as  showing  that  a 
peremptory  writ  should  not  be  allowed.  ^ 

§  453.     In  California,  the  courts  still  adhere  to  the  doctrine 

1  Winstanley  v.  The  People,  93  *  State  ».  Eaton,  11  "Wis.  29. 
111.402.  6  Silver  v.  The    People,  45  111. 

2  State  V.  Burkhardt,  59  Mo.  75.  227. 
"  People  V.  Salomon,  46  111.  336. 
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that  the  writ  of  mandamus  is  a  high  prerogative  writ, 
issuing  in  the  name  of  the  sovereign  power,  and  hence  *  323 
they  refuse  to  entertain  a  plea  in  abatement,  alleging 
the  pendency  of  another  action  involving  the  same  issues 
raised  in  the  mandamus  proceeding,  i  So  in  proceedings  by 
mandamus  to  compel  the  making  of  a  subscription  to  tlie 
stock  of  a  railway  company,  a  plea  that  proceedings  in  quo 
warranto  are  pending  against  the  persons  claiming  to  com- 
pose the  company,  shows  no  defense  to  the  action,  and  will  be 
stricken  from  the  tiles.  ^ 

§  454.  It  is  held  that  any  defects  in  substance  in  the 
alternative  writ  may  be  taken  advantage  of  at  any  time  before 
the  granting  of  the  peremptory  writ,  even  after  return  made.^ 
But  wliere,  under  the  practice  of  a  state,  proceedings  for 
mandamus  are  begun  by  the  filing  of  an  information,  the 
object  of  which  is  to  make  known  to  the  court  the  ground  of 
complaint  and  to  ask  the  relief  soiight,  such  information  is 
not  regarded  as  a  pleading  to  which  a  demurrer  will,  lie,  its 
purpose  being  to  inform  the  court  of  the  ground  of  action.* 

S  455.  As  a  matter  of  convenience  to  the  parties,  it  is 
frequently  stipulated  that  the  petition  or  application  for  the 
alternative  writ  may  stand  in  place  of  the  writ  itself.  In 
such  cases,  a  motion  to  quash  the  petition  has  the  effect  of 
fully  presenting  for  the  decision  of  the  court  all  questions 
raised  by  the  petition,"  as  well  as  their  sufficiency  to  entitle 
the  relator  to  the  desired  i-elief.  In  other  words,  the  petition 
standing  in  place  of  the  alternative  writ,  the  motion  to  quash 
performs  the  same  office  as  a  general  demurrer  to  the  writ, 
and  brings  the  law  of  the  case  fully  before  the  court.  It  fol- 
lows, therefore,  that  all  the  facts  which  are  well  pleaded  are 
admitted  by  the  motion,  and  the  question  presented  for  the 
determination  of  the  court  is,  whether  enough   is  shown  in 

•  County  of  Calaveras  v.  Brock-  '  People  v.  Supervisors  of  Fulton, 

way,  30  Cal.  325.  14  Barb.  53. 

2  Oroville   &  Virginia  R.  Co.  v.  *  State  v.  Board  of  Equalization, 

supervisors  of  Plumas,  37  Cal.  354.  10  Iowa,  157. 
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the  petition  to  entitle  the  relator  to  a  peremptory  writ.i      So 
a  motion  to  set  aside  and  discharge  a  rule  to  show  cause 

wliy  a  peremptory  mEDndamus  should  not  issue,  oper- 
*  324  ates  as  a  demurrer,  and  the  statements  of  the  relator 

in  such  case  are  taken  as  true  for  the  purposes  of  the 
motion.  2  And  upon  such  motion,  the  court  will  not  investi- 
gate facts  outside  of  the  record.* 

S  456.  Where  the  aid  of  a  mandamus  is  invoked  to  com- 
pel the  issuing  of  a  deed  of  lands  sold  for  unpaid  taxes,  it  is 
not  requisite  that  the  application  should  state  all  the  facts 
necessary  to  show  that  the  proceedings  for  the  collection  of 
the  tax  were  regular,  so  that  the  deed,  if  issued,  would  avail 
the  party  seeking  it.  It  is  only  necessary,  in  such  case,  to 
state  the  relator's  right  and  the  corresponding  duty  of  the 
respondent  in  general  terms.* 


II.  The  Retuen  to  the  Alternative  Wjjit. 

§  457.  The  return    defined;    common-law  remedy  by  action  for  false 
return ;  effect  of  statute  of  Anne. 

458.  General  features  ot  the   statute  of  Anne;    statute  of  William; 

statute  of  Victoria. 

459.  Effect  of  statute  of  Anne  as  to  traversing  return. 

460.  Functions  of  the  return  and  its  requisites. 

461.  Intendment  in  construing  return. 
463.  "When  return  taken  as  true. 

463.  Pleading  several  matters  of  defense  in  return. 

464.  Great  strictness  required  in  returns  at  common  law. 

465.  Return  necessary  where  respondent  obeys  the  writ;  requisites  of 

such  return. 

466.  Two  courses  open  to  respondent ;  direct  traverse,  and  plea  in  con- 

fession and  avoidance. 

467.  General  rule  as  to  traversing  return ;  applications  of  rule  to  man- 

damus to  municipal  corporations. 

468.  Conclusiona  of  law  should  not  be  traversed. 

'  People  «.  Salomon,  51  111.  40.  '  State  «.  Supervisors  of  Sheboy- 

2  State   V.    Common    Council   of      gan,  30  Wis.  104. 
Milwaukee,  20  Wis.  87.  '  Kidder  v.  Morse,  36  Vt.  74. 
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469.  Matters  of  law  not  traversable  need  not  be  stated  in  return. 

470.  Rule  for  testing  return  by  way  of  traverse. 

471.  Degree  of  certainty  requisite  in  return. 

473.  Argumentative  return  bad ;   facts  should  be  stated  and  not  conclu- 
sions from  facts. 

473.  Return  by  way  of  confession  and  avoidance ;   general  principle. 

474.  Degree  of  precision  required ;  rule  applied  to  mandamus  to  cor- 

rect amotion  from  municipal  corporation. 

475.  Any  cause  existing  at  time  of  return  may  be  shown. 

476.  Illustrations  of  rule  allowing  several   consistent  defenses  to  be 

Interposed  in  return. 

477.  Return  quashed  where  matters  of  defense  are  inconsistent. 

478.  Return  sufiicient  if  certain  upon   its  face ;  negative  pregnant  not 

allowed ;  rule  applied  to  mandamus  against  municipal  corpora- 
tions. 

479.  Return  of  discretionary  powers  of  public  officers  against  whom 

writ  is  granted. 

480.  Mandamus  to  municipal  corporations  and  officers,  by  whom  return 

should  be  made. 

481.  Requisites  of  return  to  mandamus  to  correct  amotion  from  cor- 

porate office  or  membership. 
.483.  Pendency  of  bill  for  injunction  to  restrain  proceedings  in  man- 
damus not   a   good  return. 

483.  Not  duly  elected,  when  a  good  return  to  mandamus  to  restore  to 

office. 

484.  No  money  in  treasury,  when  a  good  return. 

485.  Record  of  board  of  public  officers,  when  taken  as  return. 

486.  Return  in  case  of  alias  and  pluries  writ. 

487.  Return  need  not  be  verified  by  oath  of  respondent. 

§  457.  The  return  to  an  alternative  writ  of  man- 
damus may  be  defined  as  the  legal  statement  or  *  325 
formula  by  which  the  respondent  answers  the  writ, 
showing  either  a  compliance  with  its  mandate,  or  an  excuse 
for  not  complying  therewith,  or  that  the  relator  is  not  entitled 
to  the  relief  sought.  At  the  common  law,  and  prior  to  the 
statute  of  Anne,  no  pleadings  were  allowed  in  mandamus 
beyond  the  return,  and  the  court  proceeded  to  summarily 
hear  and  dispose  of  the  application  upon  the  alternative  writ 
and  the  return,  the  latter  being  taken  as  conclusive.  The 
return  not  being  traversable,  the  only  remedy  of  the  relator 
in  case  it  proved  false,  was  by  an   action  on  the  case  for  a 
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false  return.  1  This  remedy,  however,  he  was  not  at  liberty 
to  adopt  until  judgment  had  upon  the  sufficiency  of 
*  326  the  return.  2  To  obviate  this  inconvenience,  and  for 
the  purpose  of  obtaining  speedier  justice,  as  well  as 
to  assimilate  the  pleadings  in  mandamus  to  the  ordinary 
common-law  pleadings,  the  statute  9  Anne,  Ch.  20,*  was 
enacted,  regulating  the  pleadings  in  mandamus  in  all  cases 
relating  to  municipal  corporations  and  their  officers,  and  by 
a  more  recent  enactment  its  provisions  were  extended  to  all 
cases  of  mandamus.* 

8  458.  Most  of  the  states  of  this  country  have  either 
adopted  the  substantial  provisions  of  this  statute  by  express 
legislative  enactment,  or  have  recognized  its  binding  force  by 
judicial  decisions,  and  a  correct  understanding  of  its  pro- 
visions is  of  the  highest  importance  in  attempting  to  delineate 
the  law  of  mandamus,  as  it  prevails  both  in  England  and 
America.  The  statute  authorizes  the  person  suing  or  prose- 
cuting any  writ  of  mandamus,  in  any  of  the  cases  therein 
specified,  to  plead  to  or  traverse  all  or  any  of  the  material 
facts  contained  in  the  return,  to  which  the  respondent  may 
reply,  take  issue,  or  demur.  Such  further  proceedings  are 
then  to  be  had,  as  might  have  been  had  at  common  law  if 
the  relator  had  brought  his  action  on  the  case  for  a  false  re- 
turn. In  case  a  verdict  is  found  for  the  relator,  or  judgment 
is  given  for  him  upon  demurrer,  or  by  nil  elicit,  or  for  want 
of  a  replication  or  other  pleading,  he  is  entitled  to  his  dam- 
ages and  costs,  and  a  peremptory  writ  of  mandamus  shall 
issue  without  delay,  as  might  have  lieen  done  at  common 
law  if  the  return  were  adjudged   insufficient.*     The  eflPect 

1  See  Enfield  v.  Hall,  1  Lev.  part      II,  238. 

II.  238 ;  Universal  Chul-ch  v.  Trus-  '  See  Appendix,  A. 

tees,  6  Ohio,  445 ;  State  v.  Wilniing-  *  1  Wm.  4,  Ch.  21. 

ton  I!<-idge   Co.   3    Harring.   540;  ^See  Appendix,  A.    The  condi- 

Weher  ».  Zimmerman,  23  Md.  45;  tion  of  the  pleadings  in  mandamus, 

Lunt  v.  Davison,  104  Mass.  498;  both  before  and  after   the    statute 

Johnson  D.  The  State,  1  Geo.  271.  of  Anne,  as  well  as  the  true  con- 

2  Enfield    v.  Hall,  1    Lev.   Part 
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of  tlie  statute  was  to  assimilate  pvoceedings  in  manda-  *  327 
mus  to  those  in  ordinary  personal  actions,  and  although 
it  did  not  abolish  the  common-law  remedy  by  an  action  on 
the  case  for  a  false  return,  it  yet  rendered  this  remedy  practi- 
cally obsolete,  by  substituting  in  its  stead  a  more  expeditious 
form  of  procedure,  by  which  complete  relief  was  afforded  in 
one  and  the  same  proceeding,  without  compelling  the  relator 
to  resort  to  his  collateral  remedy  by  an  action  for  a 
false  return.     JSTeither  the  statute  of  Anne,  however,  *  328 
nor  the  act  of  1  Wm.  IV,  Ch.  21,  extending  the  pro- 
visions of  the  former  act  to  all  cases  of  mandamus,  gave  to 
the  relator  the  right  of  demurring  to  the  return,  in  order 
that  the  decision  of  the  lower  court  upon  its  validity  might 
be  reviewed  upon  writ  of  error.     This  defect  in  the  English 
procedure  was  supplied  by  the  act  of  6  &  7  Yict.  Ch. 
67,  Vv'hich  provides  that  in  all  cases  in  which  the  rela-  *  329 
tor  desires  to  question  the  validity  of  the  return,  he 
shall  do  so  by  demurrer,  in  like  manner  as  in  ordinary  per- 
sonal actions,  and  upon  judgment  thereon  any  party  aggrieved 
is  authorized  to  prosecute  a  writ  of  error. ^ 

§  459.  It  will  thus  be  seen  that  proceedings  in, mandamus 
in  England,  which  at  common  law  were  arbitrary,  cumbrous 
and  unsatisfactory,  have  gradually  been  moulded  into  uniform- 
ity with  the  proceedings  in  ordinary  personal  actions,  and 
are  subject  to  the  same  general  principles,  in  as  far  as  con- 
cerns the  pleadings  necessary  to  bring  the  parties  to  an  issue, 
and  to  procure  a  final  determination  upon  their  rights.  And 
in  this  country,  as  well  as  in  England,  proceedings  in  man- 
damus are  now  usually  regarded  as  in  the  nature  of  an 
action,  to  which  the  parties  may  plead  as  in  other  actions.  In 
those  states  in  which  the  statute  of  Anne  is  in  force,  the  re- 
turn to  the  alternative  writ  may  be  traversed,  and  this  right 
of  traversing  the  return  is  regarded  as  in  lieu  of  the  former 

struction  of  this  important  act,  are      Barn.  &  Ad.  255. 
very  lucidly  set  forth  in  King  v.     ,    '  See  Appendix,  B. 
Mayor  &  Aldermen  of  London,  3 
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action  for  a  false  return.'  But  in  the  absence  ot  statutory 
authority,  allowing  a  traverse  to  the  return,  it  ■^vcald  seeai 
that  the  common-law  rule  still  prevails^  where  the  statute  of 
Anne  has  not  been  adopted,  and  the  relator  is  left  to  his 
remedy  by  action  for  a  false  return.  ^ 

§  460.  The  proper  function  of  the  return  is  to 
*  330  show,  not  merely  what  would  be  'A  prima  facie  right  in 
the  respondent,  in  the  absence  of  any  allegation  to  the 
contrary,  but  to  show  a  right  to  refuse  obedience  to  the  writ 
in  view  of  the  allegations  which  it  contains,  and  if  it  fails  to 
do  this  it  is  demurrable.  ^  Unless,  therefore,- the  alternative 
writ  is  quashed,  the  respondent  is  bound  to  make  return, 
and  to  set  forth  either  a  positive  denial  of  the  truth  of  the 
allegations  contained  in  the  writ,  on  which  the  relator  founds 
his  claim  for  relief,  or  to  state  other  facts  sufficient  in  law 
to  defeat  relator's  right,  since  the  court  has  already  deter- 
mined upon  the  application  for  the  alternative  writ,  that  the 
facts  stated  are  prima  facie  true,  and  that  they  entitle  the 
relator  to  the  relief  sought.'*  And,  in  general,  the  return 
should  contain  positive  allegations  of  facts,  and  not  mere 
inferences  from  facte.  ^ 

§  461.  It  wowld  seem  that  in  as  far  as  any  presumption 
or  intendment  is  exercised  in  construing  a  return,  it  should 
ordinarily  be  in  favor  of  and  not  against  its  sufficiency.    And 

1  Johnson  v.  The  State,  1  Geo.  271.  his  action  for  a  false  return,  does 

2  Green  v.  African  Methodist  So-  not  prevail,  and  that  the  rights  of 
cipty,  ]  S.  &K.  254;  Commonwealth  the  parties  may  be  determined  in 
11.  Commissioners  of  Lancaster,  G  one  and  the  same  controversy. 
Binn.  5;  Commissioners  Courts.  '  State  ».  Lean,  9  Wis.  279. 
Tarver,  31  Ala.  661;  State  «.  Wil-  'Levy  -d.  Inglisb,  4  Ark.  65; 
mington  Bridge  Co.  3  Harring.  540.  Canova  ii.  Commissioners,  18  Fla. 
But  see  Fitzhugh  v.  Custer,  4  Tex.  513.  And  see  as  to  the  sufficiency 
391,  where  it  is  held  that  even  in  of  the  return,' Springfield  s.  County 
the  absence  of  any  statute  similar  Commissioners,  10  Pick.  59. 

to  the  statute  of  9  Anne,  Ch.  30  and  '  Commonwealth  ii.  Commission- 

1  "Wm.  IV,  Ch.  31,  the  common-law  ers  of  Allegheny,  87  Pa.  St.  277; 

rule  of  considering  the  return  con-  Same  ®.  Same,  lb.  287. 
elusive  and  remitting  the  relator  to 
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the  courts  will  not,  for  the  purpose  of  invalidating  a  return, 
presume  possible  or  even  probable  facts,  which  do  not 
appear.  1  Where,  however,  the  return  fails  to  answer  *  331 
the  important  facts  alleged  in  the  petition,  every  in- 
tendment and  presumption  will  be  made  against  it.^  Eut 
as  regards  the  sufficiency  of  the  return,  it  is  enough  that  it 
contains  a  full  and  certain    answer   to    all    the    allegations 

o 

expressly  made,  and  that  it  discloses  a  fair,  legal  reason  why 
the  mandamus  should  not  be  obeyed.  ^ 

§  462.  Where  the  statute  of  Anne  does  not  prevail,  the 
return  is,  in  conformity  with  the  common-law  rule,  to  be 
received  as  true  for  the  piirj)oses  of  the  case,  until  proven 
false  in  an  action  for  a  false  return,  and  if  it  contain  mat- 
ters sufficient  to  prevent  the  granting  of  the  peremptory 
writ,  that  writ  is  refused.*  And  when  the  relator  fails  to 
traverse  any  of  the  allegations  of  the  return,  they  are  to 
he  taken  as  true  for  the  purposes  of  the  application  for  a  per- 
emptory mandamus,  the  relator  only  being  entitled  to  the 
peremptory  writ  on  the  ground  that  he  has  disproved  the 
truth  of  the  return,  just  as  at  common  law,  when  he  had 
established  its  falsity  by  an  action  on  the  case  for  a  false  re- 
turn. ^  So  if  the  relator  does  not  traverse  the  return,  but 
moves  for  a  peremptory  writ  upon  the  alternative  writ  and 
the  return,  he  submits  his  right  to  relief  upon  the  facts  dis- 
closed in  the  alternative  writ  and  the  return. « 

§  463.  It  is  generally  competent  for  the  respondent  to  set 
forth  in  his  return  several  distinct  and  separate  defenses,  at 

'  Springfield  v.  County  Commis-  Grant,  17  Miss.  77 ;  Beaman  v.  Board 

sioners,  10  Pick.  59.    See  further,  of  Police,  43  Miss.  237;   Swan  v. 

upon  the  same  subject,  Brosius  v.  Gray,    44   Miss.    393;     Carroll    «. 

Reuter,  1  Har.  &  J.  551.  Board  of  Police,  28  Miss.  38. 

2 People  s.  Kildufl,  15  111.  503.  'Tucker  v.  Justices  of  Iredell,  1 

"  Springfield  ».  County  Commis-  Jones,  451 ;  Beard  «.   Supervisors, 

sioners,  10  Pick.  59.  51  Miss.  542;  JeflFerson  Co.  i).  Arrgbi, 

*  Commonwealth  «.  Commission-  51  Miss.  667. 

ers  of  Lancaster,  6  Binn.  5.    And  *  Beard  v.  Supervisors,  51   Miss, 

see  Commissioners  Court  v.  Tarver,  542 ;    Jefferson  Co.  n.  Arrghi,  51 

21  Ala.  661;    Board    of   Police  e.  Miss.  667. 
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his  option,  provided  they  are  consistent  with  each  other,  i 
and  if  he  prevails  on  eitlaer  of  them,  the  peremptory  writ  will 
be  refused.  2  And  where  the  statutes  of  a  state,  regulating 
civil  practice  and  procedure,  authorize  defendants  to  plead  as 
many  matters  as  they  may  think  necessary  to  their  defense, 
the  provision  is  held  equally  applicable  to  proceedings  iu 
mandamus,  and  the  respondent  may,  therefore,  set  up  in  his 
return  as  many  separate  defeases  as  he  sees  lit  J  It  is,  how- 
ever, important  that  the  several  defenses  relied  upon 
*  332  iu'the  return  should  be  consistent  with  each  other; 
since,  as  we  shall  hereafter  see,  if  they  be  inconsistent 
or  repugnant,  the  court  may  quash  the  entire  return  and 
grant  the  peremptoly  writ,  even  though  some  of  the  matters 
stated  might  be  sufficient  as  an  independent  return.*  Or,  it 
is  within  the  discretion  of  the  court  to  quash  such  portions 
of  the  return  as  it  may  deem  insufficient,  and  to  allow  the  rest 
to  remain.  5 

S  464.  At  common  law,  the  utmost  strictness  was  required 
in  returns,  and  the  courts  in  construing  them  exacted  the 
highest  degree  of  certainty  known  to  the  law.  It  is  not  too 
much  to  assert,  that  in  no  branch  of  the  law  was  more  tech- 
nical precision  required  in  pleading  than  in  returns  to  writs 
of  mandamus.'  The  reasons  for  requiring  this  strictness  may 
be  found  in  the  fact  that  it  was  necessary,  in  order  that  tlie 
party  injured  might  have  sufficient  ground  on  which  to  base 

'  Ex  parte  Selma  &  Gulf  R.  Co.  46  ^  King  v.  Mayor  of  Cambridge,  3 

Ala.  330;  Ex  parte  Candee,  48  Ala.  T.  R.  456. 

386.    And  see  Commissioners  Court  ^  See  Harwood  «.  Marshall,  10 

®.  Tarver,  21  Ala.  661.  Md.  451 ;   Opinion  of  Holt,  J.,  in 

'Ex  parte  Selma  &  Gulf  R.  Co.  Rex  d.  Abingdon,  12 Mod.  Rep.  401. 

46  Ala.  230.     And  see  Regina  v.  In  Harwood  «.   Marshall,  it  is  said 

Mayor  of  Norwich,  Ld.  Raym.  1244.  that  "  there  is  no  branch  of  the  law 

^  Commissioners  Court  t>.  Tarver,  in  which  more  technical  precision 

21  Ala.  661.  and  nice  discrimination  are  found, 

*  Regina  v.  Mayor  of  Norwich,  than  in  the  rules  which  govern  the 

Ld.  Raym.  1244;  King  i).  Mayor  of  construction  of  returns  to  writs  of 

York,  5  T.  R.  66 ;  Ex  parte  Candee  mandamus  at  common  law." 
48  Ala.  386. 
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his  action  for  a  false  return,  if  it  were  false,  and  be.3anse  the 
return  could  not  be  helped  by  pleading,  i  And  an  addi- 
tional reason  may  possibly  be  found  in  the  fact  that  no  intend- 
ment was  made  in  favor  of  the  return.  Notwithstanding  the 
statute  of  Anne,  the  court  of  kin^s  bench  still  maintained 
the  rigor  of  the  common-law  rule  for  a  considerable  period  of 
time,  holding  that  the  statute  in  no  manner  took  away  the 
necessity  of  strict  pleading.  And  a  repugnant  and  contra- 
dictory return  is  bad,  notwithstanding  the  statute.^ 

§  465.  Since  the  mandatory  clause  of  the  alternative  writ 
always  commands  the  respondent  to  perform  the  required  act 
or  duty  in  the  alternative,  that  is,  either  to  perform  the  act, 
or  to  show  cause  why  it  should  not  be  done,  it  is  at 
once  obvious  that  the  respondent  has  his  option,  either  *  333 
to  question  the  sufficiency  of  the  writ  in  law  or  in 
fact,  or  to  comply  with  the  mandate  of  the  court  and  perform 
the  act  required.  By  adopting  the  latter  course,  however,  the 
respondent  does  not  necessarily  absolve  himself  from  the 
duty  of  making  return  to  the  alternative  writ,  and  it  would  seem 
to  be  the  correct  practice  in  such  case  to  make  return  that 
the  mandate  of  the  court  has  been  obeyed.*  Thus,  in  an 
early  case  in  the  court  ot  kings  bench,  where  a  mandamus 
had  been  issued  to  the  judge  of  the  prerogative  court,  to 
compel  the  granting  of  administration,  upon  a  motion  to 
supersede  the  writ  on  affidavit  that  administration  had  been 
granted  before  the  writ  was  taken  out,  the  motion  was  denied, 
the  court  holding  that  the  facts  relied  upon  in  support  of  the 
motion  should  be  set  forth  by  way  of  return.*  Where  the 
respondent  yields  obedience  to  the  writ,  it  is  sufficient  to  set 
forth  by  way  of  return  a  succinct  statement  of  his  compli- 
ance, following  the  mandatory  clause  of  the  writ,  and  stating 

1  See  opinion  of  Holt,  J.,  in  Rex         'See  Anon.  1  Barn.  E.  B.  362; 
V.  Abingdon,  13  Mod.  I^ep.  401.  Rex  v.  Lord  of  Milverton,  3  Ad.  & 

2  Queen  f.  Mayor  of  Pomfret,  10      E.  286,  n. 

Mod.  Rep.  107.  *  Anon.  1  Barn.  K.  B.  362. 
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lus  performance  of  the  duty  as  by  the  writ  commanded,  i 
And  upon  mandamus  to  justices  of  the  peace,  to  proceed  and 
give  judgment  in  a  cause  pending  before  them,  it  is  sufficient 
to  allege,  by  way  of  return,  that  they  have  heard  and  deter- 
mined the  matter.  2 

S  466.  If  the  respondent  does  not  see  fit  to  question  the 
sufficiency  of  the  alternative  writ  in  point  of  law,  either  by 
motion  to  quash,  demurrer,  or  other  appropriate  procedure 
for  that  purpose,  and  if  he  does  not  elect  to  obey  the  mandate 
of  the  writ,  but  desires  to  contest  the  application  upon  its 
merits,  two  courses  are  open  to  him.  First,  he  may  traverse 
the  suggestion  or  supposal  of  the  alternative  writ,  the  prac- 
tical eifect  of  which  method  of  procedure  is  equivalent  to  a 
plea  of  the  general  issue  in  ordinary  personal  actions.  Or, 
secondly,  he  may  plead  matter  by  way  of  excuse  or  justifica- 
tion for  his  refusal  to  obey  the  mandate  of  the  court,  in  which 
event  he  places  himself  in  the  attitude  of  a  defendant  in  an 

ordinary  personal  action,  who  intei'poses  a  plea  by 
*  334  way  of  confession   and   avoidance.     And  the  general 

principles  governing  these  two  generic  classes  of  pleas, 
as  applied  in  the  usual  course  of  proceedings  in  civil  actions, 
are  believed  to  be  equally  applicable  to  returns  in  manda- 
mus. In  either  event,  the  object  of  the  pleadings  is  to  pro- 
duce a  definite  issue,  upon  which  the  merits  of  the  controversy 
may  be  determined,  and  final  judgment  rendered.  An 
extended  discussion  of  the  principles  of  pleading  governing 
pleas  by  way  of  direct  traverse,  and  in  confession  and  avoid- 
ance, would  be  foreign  to  the  purpose  of  the  present  work, 
and  it  is  only  proposed  to  consider  here  such  principles  as 
liave  been  directly  applied  in  the  cases  upon  mandamus, 
leaving  the  reader  to  pursue  a  discussion  of  the  more  general 
principles  in  the  various  treatises  on  pleadings  at  common 
law,  and  under  the  codes  of  procedure  adopted  in  the  diiferent 
states. 

'  King  «.  Parish  of  Lowton,  11  ^  Com.  Dig.  tit.  Mandamus,  D.  3. 

Mod.  Rep.  301. 
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§  467.  "When  the  respondent  desires,  in  his  return,  to 
traverse  the  suggestion  or  supposal  of  the  alternative  writ, 
the  general  rule  is,  tliat  he  should  follow  the  suggestion 
itself,  and  if  he  pursues  this  in  terras  substantially  as  alleged, 
the  traverse  will  ordinarily  be  deemed  sufficient. i  It  is, 
however,  important  to  observe  that  the  return  should  not  be 
in  mere  general  terms,  without  alleging  specifically  the  facts 
relied  upon.  And  where  the  alternative  writ  is  granted  to  a 
municipal  corporation,  commanding  the  corporate  authorities 
to  restore  an  officer  whom  they  have  removed,  it  is  not  a 
sufficient  return  to  allege  generally,  that  the  relator  has 
obstinately  and  voluntarily  refused  obedience  to  the  orders 
and  regulations  made  by  the  municipal  authorities,  contrarj' 
to  the  duties  of  his  office  and  to  his  official  oath.  Such  a 
return  will  be  considered  as  too  general  in  its  terms  to  con- 
stitute a  justification  for  the  removal,  and  the  particular 
regulations  which  have  been  violated  should  be  set  forth,  s 
And  upon  similar  reasoning,  a  return  of  removal  for  neglect 
of  diity  is  bad,  which  fails  to  set  forth  the  particular  instances 
of  neglect  relied  upon.^  So  upon  mandamus  to  com- 
pel the  election  of  a  corporate  officer,  the  return  should  *  335 
either  deny  the  right  of  election  mentioned  in  the 
alternative  writ,  or  should  show  an  election  in  accordance 
therewith,  and  a  return  setting  up  a  different  right,  under 
which  it  is  alleged  the  election  was  held,  is  insufficient.* 

8  468.  Another  important  principle  of. pleading,  applica- 
ble in  testing  the  sufficiency  of  a  return  by  way  of  traverse  to 
the  alternative  writ,  is,  that  mere  conclusions  of  law,  result- 
ing from  statements  of  fact  in  the  alternative  mandamus,  can 
not  be  traversed.  ^  Indeed,  the  principle  as  thus  stated  is 
but  the  application  of  the  common-law  doctrine  with  respect 

1  Com.  Dig.  tit.  Mandamus,  D.  3;  *  Ilex.  v.  Corporation  of  Maiden, 
Bac.  Abr.  tit.  Mandamus,  I ;  Rex  ».      Ld.  Raym.  481. 

Penrice,  Stra.  1235.  '^  King  v.  Mayor  of  York,  5  T.  R. 

2  Kings.  Mayor  &  Burgesses  of  66;  See  also  Rex  «.  Liverpool,  Burr. 
Doncaster,  Ld.  Rayni.  1505.  723;  Rex  d.  Mayor  of  Lyme  Regis, 

3  Bac.  Abr.  tit.  Mandamus,  I.  Doug.  149. 
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to  traverses  generally,  that  they  must  be  taken  upon  matters 
of  fact,  and  not  of  law.  The  reason  for  the  rule  is  found  in 
the  fact  that  a  traverse  of  the  law  contained  in  the  preceding 
pleading,  constitutes,  in  effect,  an  exception  to  the  sufficiency 
of  that  pleading  in  point  of  law,  and  is,  therefore,  properly 
within  the  scope  of  a  demurrer,  rather  than  of  a  traverse. i 
The  rule  under  consideration  has  been  frequently  applied  in 
cases  of  mandamus  to  municipal  corporations.  And  where, 
on  proceedings  to  compel  municipal  authorities  to  certify  the 
election  of  an  ofHcer,  the  alternative  writ  set  forth  in  detail  all 
the  proceedings  of  the  election,  and  concluded  with  an  allega- 
tion that,  by  reason  of  the  premises,  the  relator  was  elected 
to  the  office,  by  a  majority  of  the  persons  present  who  had  a 
legal  right  to  vote  at  the  election,  a  return  that  the  relator 
was  not  elected  to  the  office,  was  held  bad,  as  being  merely 
matter  of  consequence  or  conclusion,  and  not  properly  subject 
to  traverse.  2 

§  469.  Again,  it  is.  to  be  observed  that  the  courts  will 
themselves  take  notice  of  such  propositions  of  law  as  necessa- 
rily grow  out  of  the  facts  alleged  in  the  return,  and  since 
matter  of  law  is  not  ordinarily  traversable   in  pleadings,  it 

need  not  be  alleged  in   the   return.     The  principle  as 
*  336  here    stated,   is    well    illustrated   in  cases  of  mandii- 

mus  to  municipal  corporations  to  restore  officers  who 
have  been  removed.     And  where  the  law   is   regarded  as 

o 

clearly  settled,  that  the  power  of  amotion  rests  in  the  corpo- 
ration at  large,  as  a  necessary  incident  to  its  existence,  it  is 
unnecessary  to  allege  in  the  return  the  existence  of  such 
power,  since  it  is  purely  a  matter  of  law  and  hence  not 
traversable.  * 

§  470.  It  has  been  laid  down  as  a  test,  in  considering  the 
sufficiency  of  a  return  by  way  of  traverse,  to  determine 
whether,  if  the  supposal  of  the  writ  be  true  aiid  if  it  be  sufli- 

>  Steph.  PI.  191.  "  King  v.  Mayor  of  Lyme  Regis, 

2  King  «.  Mayor  of  York,  5  T.  R.      Doug.  149. 
66. 
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ciently  averred,  an  action  for  a  false  return  could  be  main- 
tained against  the  respondent.     Or,   in  other  words,  if  the 
facts  averred  in  the  return  may,  on  a  strict  construc- 
tion, be  true,  consistently  with  the  truth  of  the  facts  *  337 
?Jlegfid  in  the  writ,  the  return  has  been  held  vicious.' 

§  471.  The  English  courts  still  adhere  to  the  earlier 
decisions,  to  the  extent  of  exacting  a  considerable  degree  of 
particularity  in  the  return,  and  while  it  is  conceded  that  the 
mandatory  part  of  the  writ,  requiring  the  performance  of  the 
duty  which  it  is  sought  to  coerce,  may  be  in  more  general 
terms,  it  is  held  that  the  return  should  be  very  minute  and 
particular,  in  showing  why  the  respondent  has  not  done  that 
which  he  was  commanded  to  do.^  Both  in  England  and  in 
this  country,  however,  the  rigor  of  the  ancient  rule,  as  to  the 
degree  of  certainty  required,  has  been  somewhat  relaxed,  and 
it  is  now  the  generally  received  doctrine  that  certainty  to  a 
certain  intent  in  general  is  sufficient;  that  is,  such  a  degree  of 
certainty  as  iipon  a  fair  and  reasonable  construction  may  be 
called  certain,  without  resorting  to  possible  facts  whicli  do 
not  appear.*     And  it  has  been  held  that  the  same  degree 

'  Harwood  «.   Marshall,   10   Md. .  2.   Certaiuty  to  a  certain  mtent  in 

451.  general,  as  in  counts,  replications, 

'i  Queen  D.  Southampton,  1  B.  & S.  etc.,  and   so  in  indictments;  3.  To  a 

5,  opinion  of  Ckompton,  J.  certain  intent  in  every  particular, 

^  Per    BuLLBB,  J.,    in    King    v.  which  is    necessary    in   estoppels. 

Mayor  of  Lyme  Regis,  Doug.  140 ;  The  second  of  those  sorts  is  all  that 

Commonwealth  v.    Commissioners  is  requisite   here,  and  I  take  it  to 

of  Allegheny,  37  Pa.  St.  277 ;  Society  mean  what,  upon  a  fair  and  reason- 

D.  Commonwealth,  53  Pa.  St.  135.   In  ahle   construction,  may    he   called 

King  ■».  Mayor  of  Lyme  Regis,  the  certi  in,  without  recurring  to  possi- 

ru!e  as  to  the  degree  of  certainty  hie  facts,  which  do  not  appear.    *    * 

required  in  the  return,  is  stated  by  If   the  return    be   certain    on  the 

Btjller,   J.,  as  follows:    "I  agree  face  of  it,  that  is  sufficient,  and  the 

that,  in  these  returns,  the  same  cer-  court  can  not  intend  facts  inconsis- 

taintyis  required  as  in  indictments,  tent  with    it,    for  the   purpose  of 

or  returns  to  writs  of  habeas  corpus.  making  it  bad.     *    *     If  presump- 

Lord  Coke  has  distinguished  cer-  tions  were  to  be  allowed,  certainty 

tainty  in  pleading  into  three  sorts:  in  every  particular  would  be  neces- 

1.    Certainty   to  a  common  intent,  sary,  and  no  man  could  draw  a  valid 

which  is  suflBtcieat  in  a  plea  in  bar ;  and  sufficient  return." 
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of  certainty  required  i,n  declarations  and  other  pleadings  at 
law  is  sufficient.  1 

§  472.  No  principle  of  the  law  of  mandamus  is  better 
established  than  that  an  argumentative  return,  like  any  other 
argumentative  pleading,  is  bad.  The  facts  relied  upon 
*  338  should  be  set  forth  clearly  and  positively,  and  not  by 
way  of  argument  or  inference.  In  other  words,  facts 
should  be  stated  and  not  mere  conclusions  or  inferences  from 
facts,  since  a  defective  or  incomplete  statement  of  facts  will 
not  be  aided  or  supplied,  either  by  intendment  or  inference.  ^ 
Nor  will  the  necessary  facts,  not  stated,  be  inferred  or 
intended  from  the  facts  actually  set  forth.  ^  And  a  return 
is  faulty  which  states  mere  conclusions  of  law,  without 
stating  the  facts,  so  that  the  court  may  judge  of  their  suffi- 
ciency.* And  where  the  return  alleges  by  way  of  defense 
the  pendency  of  other  proceedings  relating  to  the  same  sub- 
ject-matter, and  in  the  same  court,  the  allegations  should  be 
so  clear  and  particular  that  the  relator  may  reply  thereto,  and 
the  court  may  determine  whether  such  other  proceedings  are 
legal  and  sufficient.  ^  As  an  illustration  of  the  rule  that  an 
argumentative  return  is  bad,  where  the  [writ  issued  to  the 
mayor  of  a  municipal  corporation,  commmanding  him  to 
swear  in  a  town  clerk,  a  return  that  upon  an  election  the 
relator  had  seventeen  votes,  and  another  person  eighteen,  and 
that  the  other  person  had  been  sworn,  was  held  bad.^  Indeed, 
the  court  of  kings  bench  has  always  insisted  upon  a  strict 
application  of  the  rule  as  here  stated.  And  upon  mandamus 
to  correct  an  improper  amotion  from  a  municipal  office,  the 

1  Brosius  V.  Eeuter,   1  Har.  &  J.      Ohio  Grove  Town,  51  111.  195. 

551.  '  Brosius  «.  Reuter,  1  Har.  &  J. 

2  Brosius  V.  Keuter,  1  Har.  &  J.      551. 

551 ;    Commonwealtli    ®.    Commis-  *  Harwood   v.   Marshall,  10  Md. 

sionei-s  of  Allegheny,  37  Pa.  St.  277 ;  451. 

Society  v.  Commonwealth,  53  Pa.  ^  State  v.  Jones,  10  Iowa,  65. 

St.  135;  Queen  ■».  Mayor  of  Here-  «  Queen  «.  Mayor  of  Hereford,  6 

ford,  6  Mod.  Rep.  309 ;  Harwood  «.  Mod.  Rep.  309. 

Marshall,  10  Md.  451;    People  v. 
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return  should  set  out  with  precision  all  the  facts  necessary  to 
show  that  the  relator  was  removed  in  a  legal  and  proper 
manner,  and  for  a  legal  cause.  It  is  not  sufficient  to  allege 
these  matters  merely  as  conclusions  of  law,  but  the  facts  on 
which  such  conclusions  are  founded  should  be  alleged, 
so  that  the  court  may  itself  determine,  as  well  upon  the  cause 
of  amotion,  as  the  propriety  and  regularity  of  the  proceed- 
ings. >  But  it  is  sufficient  that  the  traverse  in  the 
return  be  as  particular  as  the  suggestion  in  the  writ  *  339 
which  is  traversed,  and  where  the  return  denies  the 
title  shown  in  the  writ,  in  terms  not  more  general  than  those 
in  which  the  title  is  asserted,  it  is  a  sufficient  return  and  will 
bo  sustained  on  demurrer.  ^ 

§  473.  We  have,  thus  far,  considered  the  rules  applicable 
to  a  return  by  way  of  direct  traverse  of  the  matters  alleged 
in  the  alternative  mandamus.  It  more  frequently  happens, 
however,  that  the  respondent,  instead  of  traversing  the  sup- 
posal  or  matter  of  inducement  alleged  in  the  alternative 
writ,  is  desirous  of  stating  matter  which  will  excuse  or  justify 
his  refusal  to  comply  with  the  mandate  of  the  court.  In 
such  cases,  the  return  is  in  the  nature  of  a  plea  in  confession 
and  avoidance,  and  resort  may  be  had  to  the  general  common 
•  law  rules  applicable  to  pleas  of  this  nature,  in  testing  the 
sufficiency  of  the  return.  "When  this  species  of  return  is 
adopted,  the  respondent  should  state  in  direct  and  positive 
terms  the  matters  of  excuse  or  justification  relied  on,  and  if 
he  fails  to  meet  this  requirement,  and  presents  a  merely  argu- 
mentative return,  it  maybe  quashed  for  insufficiency,  and  an 
alias  mandamus  may  issue,  in  order  that  the  suggestion  or 
supposal  of  the  writ  may  be  fully  and  plainly  answered.* 
And  in  an  early  case  in  the  kings  bench,  where  an  alterna- 

'    '  See  Rex  «.  Liverpool,  Burr.  723.  '  Queen  «.  'Mayor  of  Dover,  11  Ad. 

Seefurther,  upon  tlie  same  subject,  &  E.  N.  S.  360,  affirmed  on  erroi, 

Society  v.  Commonwealth,  53  Pa.  lb.  378. 

St.  125 ;  Commonwealtb  v.  The  Ger-  '  Queen  v.  Baines,  3  Salk.  233. 
man  Society,  15  Pa.  St.  251. 
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tive  mandamus  had  been  granted  to  justices  of  the  peace,  to 
compel  them  to  execute  a  statute  of  forcible  entry,  a  return 
by  the  justices  that  they  had  procured  the  wrong-doers  to  be 
indicted  for  a  forcible  entry,  was  held  insufficient,  since  it 
constituted  no  answer  to  the  mandate  of  the  court,  and  the 
respondents  were  ruled  to  make  a  further  return,  i 

S  474.  It  is  also  incuftabent  upon  the  respondent,  who 
seeks  to  excuse  or  justify  his  non-execution  of  the  writ,  by 
a  return  in  the  nature  of  a  plea  of  confession  and  avoidance, 
to  state  the  facts  relied  upon  with  such  precision  and 
certainty,  that  the  court  may  be  fully  advised  of  all  the 
particulars  necessary  to  enable  it  to  pass  judgment  upon  the 
sufiiciency  of  the  return.     And  upon  mandamus  to  restore 

members  of  a  common  council  who  had  been  removed 
*  340  from  their  office,  a  return  that  the  members  of  the 

council  were  chosen  yearly,  and  that  before  the  coming 
of  the  writ  they  were  chosen  and  continued  for  a  year,  at  the 
end  of  which  time  they  were  duly  removed  from  their  office 
by  the  election  of  others,  was  held  bad  for  uncertainty,  since 
it  should  have  shown  the  precise  time  of  the  election. ^  So 
upon  mandamus  to  restore  the  relator  to  the  office  of  capital 
burgess  in  a  municipal  corporation  or  borough,  from  which 
he  had  been  removed,  a  return  alleging  as  the  ground  of 
relator's  amotion  his  non-attendance  at  a  meeting,  to  which 
he  was  called  for  the  election  of  a  capital  burgess,  with  an 
averment  of  the  right  of  such  election  in  the  capital  burgesses, 
being  the  common  council,  was  held  bad,  since  it  did  not 
allege  with  sufficient  certainty  that  the  common  council  was 
composed  of  all  the  capital  burgesses,  and  it  would  be  diffi- 
cult to  maintain  an  action  thereon,  as  for  a  false  return.* 

§  475.  The  alternative  writ  of  mandamus,  being  itself  in 
the  nature  of  a  rule  to  show  cause,  any  cause  which  exists  at 
the  time  fixed  for  making  return  or  showing  cause,  is  avail- 

'  King  V.  Long,  Barn.  K.  B.  83.  '  King  v.  Mayor  of  Lyme  Regis, 

2  King  V,  City  of  Chester,  5  Mod.      Doug.  177. 
10. 
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able  as  an  answer  to  the  mandate  of  the  writ.  And  this 
principle  holds  good,  even  though  the  issuing  and  serving 
of  the  alternative  writ  be  regarded  as  the  commencement  of 
an  action,  and  any  fact  which  occurs  after,  service  of  the 
alternative  mandamus,  if  of  such  a  nature  as  to  constitute  a 
sufficient  answer  to  the  mandate  of  the  court,  may  be  set 
forth  in  the  return  by  way  of  defense.  Thus,  to  a  mandamus 
directing  a  eomrnissioner  of  highways  to  open  a  certain  road, 
it  is  a,  sufficient  return  that  since  service  of  the  writ  the  road 
has  been  discontinued,  by  due  proceedings  at  law  for  that 
purpose.  1 

§  476.  It  has  already  been  shown,  that  it  is  competent  for 
the  respondent  in  his  return,  to  allege  as  many  distinct  and 
several  matters  as  he  may  deem  necessary  for  his  defense, 
provided  such  matters  are  not  inconsistent  with  or  repugnant 
to  each  other.  ^  In  the  application  of  this  principle,  ques- 
tions of  much  nicety  have  occurred  in  determining 
what  matters  might  properly  be  included  in  a  return,  *  341 
without  repugnance  or  inconsistency.  Thus,  upon 
mandamus  to  the  mayor  and  aldermen  of  a  city,  to  admit 
and  swear  one  as  an  alderman,  a  return  alleging  that  the 
relator  was  not  duly  elected,  and  that  a  tribunal  authorized 
to  decide  upon  his  election  had  adjudged  it  to  be  void,  was 
held  to  be  a  good  return,  since  the  matters  alleged,  although 
distinct  from,  were  perfectly  consistent  with  each  other.*  So 
where  the  mandate  of  the  writ  was  to  admit  and  swear  the 
relator  to  a  certain  office,  the  writ  alleging  that  he  was  duly 
elected,  and  that  he  thereby  became  entitled  to  be  sworn,  a 
return  alleging  that  he  was  not  duly  elected,  and  that  he  was 
not  entitled  to  be  sworn  in,  because  he  had  not  been  previ- 
ously approved  of  by  the  proper  authority,  was  held  good, 
since,  there  being  a  duplicity  in  the  writ,  there  must  neces- 

'  People     V.     Commissioner    of  v.  Pawcett,  Burr.  2041. 

Higliways,  1  N.  Y.  Sup.   Ct.  Hep.  *  Rex  v.  Mayor  and  Aldermen  of 

193.  London,  9  B.  &  C.  1. 

2  See  §  463,  ante.  See  also  Wriglit 
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sarily  be  a  duplicity  in  the  return.*  Again,  where  the  alter- 
native writ  was  granted  to  restore  one  to  the  office  of  sexton 
of  a  parish,  and  it  was  returned  that  he  was  not  duly  elected 
according  to  the  ancient  custom,  and  further,  that  there  was 
a  custom  for  the  inhabitants  to  remove  at  pleasure,  pursuant 
to  which  they  had  removed  the  relator,  the  court  held  the 
two  matters  of  defense  to  be  consistent,  and  sustained  the 
return.  2  So  where  it  was  returned  to  a  mandamus  to  admit 
one  to  the  office  of  common  councilman,  that  he  was  ineligi- 
ble to  the  office,  and  further,  that  he  was  not  duly 
*  342  elected,  as  by  the  writ  supposed,  the  allegations  were 
held  not  inconsistent.  ^ 
§  477.  If  the  several  matters  of  defense,  relied  upon  by 
the  respondent  in  his  return,  are  adjudged  to  be  inconsistent 
or  repugnant,  the  court  will  quash  the  entire  return  and 
award  a  peremptory  mandamus.*  Thus,  where  a  mandamus 
to  compel  municipal  authorities  to  certify  the  election  of 
relator  as  municipal  recorder,  alleged  that  the  authorities, 
being  duly  assembled  on  a  given  day,  elected  the  relator,  and 
the  return  denied  that  they  were  duly  assembled  on  that  day 
for  the  purpose  of  an  election,  and  afterwards  alleged  that 
they  were  assembled  that  day  and  elected  an  officer,  the  mat- 
ters alleged  wei-e  held  to  be  so  inconsistent  with  each  other 
as  to  warrant  the  court  in  quashing  the  entire  return.^  So 
to  a  mandamus  to  admit  one  to  the  position  of  alderman,  a 
return  alleging,  among  other  things,  that  the  relator  was 
elected  by  the  ward,  but  refused  by  the  mayor  and  aldermen, 
and  alleging  further,  that  he  was  not  elected,  was  held  bad 
because  of  repugnancy,  because  the  court  was  unable  to  dis- 
cern which  was  to  be  believed,  and  therefore  a  peremptory 

'  "Wright  v.  Fawcett,  Burr.  2041.  «.   Mayor  of  Cambridge,  2  T.  E. 

^  Rex  V.  Churchwardens  of  Taun-  456 ;  Regina  v.  Mayor  &  Aldermen 

ton  St.  James,  Cowp.  413.  of  Norwich,  2  Salk.  436 ;  Queen  a, 

*  King  0.  Mayor  of  Cambridge,  3  Mayor  of  Pomfret,  10  Mod.  Rep. 

T.  R.  456.  107 ;  Bx  parte  Candee,  48  Ala.  386. 

«  King«.  Mayor  of  York,  5  T.  R.  "  King  ».  Mayor  of  York,  5  T  R 

66;  opinion  of  Bullkr,  J.,  in  Rex  66. 
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mandamus  was  granted^!  So,  too,  where  the  writ  com- 
manded the  mayor  and  bnrgesses  of  a  city  to  restore  a  bur. 
gess  to  his  position,  and  the  return  set  forth,  first,  that  the 
relator  was  elected  and  qualified,  second,  that  he  was  removed 
for  non-attendance,  and  third,  that  his  election  was  null  and 
void,  the  return  was  adjudged  bad,  by  reason  of  the  repugnant 
and  contradictory  matter  alleged  therein.  ^ 

§  478.  While,  as  we  have  already  seen,  great  strictness 
was  required  at  common  law  as  to  the  certainty  requisite  in 
a  return,  it  was  always  sufficient  if  the  return  were  cer- 
tain upon  its  face,  and  the  court  would  not  intend  facts  incon- 
sistent with  it,  for  the  purpose  of  making  it  bad.*  In 
the  earlier  English  cases,  frequent  decisions  are  to  be  *  343 
found  where  returns  were  held  bad,  because  of  that 
description  of  uncertainty  known  as  negative  pregnant,  that 
is,  such  a  form  of  negative  assertion  as  necessarily  implied 
or  carried  with  it  an  affirmative.  For  example,  upon  man- 
damus to  restore  one  to  the  office  of  town  clerk,  a  return 
non  fuit  dehito  admissus  was  held  bad,  the  proper  return  in 
such  case  being  non  fuit  admissus  generally.  And  in  sup- 
port of  the  distinction  the  court  relied  upon  the  fact,  that, 
upon  the  return  as  made,  the  party  aggrieved  would  be 
deprived  of  his  action  on  the  case  for  a  false  return.^  So  a 
return  of  non  fuit  dehito  modo  electus  was  adjudged  bad, 
the  proper  return  being  non  fuit  electus.^  So,  too,  upon 
mandamus  to  a  municipal  corporation  to  restore  a  recorder, 
the  writ  alleging  that  the  corporators,  being  duly  assembled, 
proceeded  to  the  election  of  a  recorder,  a  return  that  they 
were  not  duly  assembled  to  proceed  to  the  election  of  a  re- 
corder, was  held  bad  as  being  a  negative  pregnant,  since 
such  a  return  might  mean  that  they  were  duly  assembled  for 

'  Eegina  «.  Mayor  &  Aldermen  *  Hereford's  case,  Sid.  209. 

of  Norwich,  3  Silk.  436.  '  Cripp's    case,     reported    with 

'  Queen  ii.  Mayor  of  Pomfret,  10  Hereford's  case,  Sid.  209,  210.  And 

Mod.  107.  see  King  v.  City  of  Chester,  5  Mod. 

'  Per  BnLi.BK,    J.,    in    King  ».  Kep.  10. 
Mayor  of  Lyme  Regis,  Doug.  149. 
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some  purpose,  tLough  not  for  the  purpose  of  electing  a 
recorder.!  It  is  to  be  observed  generally,  however,  with 
reference  to  the  rule  against  a  negative  pregnant,  that  in 
modern  times  it  has  received  no  very  strict  construction,  and 
many  cases  have  occurred  where  the  courts,  relying  upon 
various  grounds  of  distinction  from  the  general  rule,  have 
held  that  form  of  pleading  to  be  unobjectionable.^ 

§  479.  In  considering  the  law  of  mandamus  as  applicable 
to  public  officers  entrusted  with  the  performance  of  duties  of 
a  public  nature,  we  have  repeatedly  seen,  throughout  the 
preceding  pages,  that  as  to  all  matters  entrusted  to  or  rest- 
ing in  the  discretion  of  such  officers,  mandamus  is  ne-ver 
granted,  where  the  effect  of  the  writ  would  be  to  interfere 
with  the  exercise  of  such  official  discretion.     It  is  important, 

however,  to  observe,  that,  notwithstanding  this  well 
*  344  established  principle,  where  officers  are  entrusted  by 

law  with  the  performance  of  certain  duties  of  a  public 
nature,  and  are  authorized  and  required  to  do  such  matters 
and  things  in  carrying  out  their  duties  as  they  may  from 
time  to  time  deem  necessary,  upon  mandamus  to  compel 
their  action,  they  can  not  by  way  of  return  rnerely  rely  upon 
their  discretionary  powers  and  allege  that  they  have  done 
what  they  deemed  necessary,  without  specifying  what  they 
have  done.  Thus,  where  commissioners  for  the  improvement 
of  a  river,  were  authorized  and  required  by  law  to  construct 
such  works  and  to  do  such  things  in  connection  therewith  as 
should  "from  time  to  time  be  deemed  necessary,  proper,  or 
expedient,"  upon  mandamus  to  compel  the  commissioners  to 
put  the  banks  of  the  river  in  a  state  of  stability  and  security, 
a  return  that  they  had  done  such  things  as  were  "  from  time 
to  time  deemed  necessary,  proper,  or  expedient,"  following 
the  words  of  the  statute,  was  held  unintelligible  and  insuf- 
ficient, since  it  failed  to  show  that  anything  had  in  fact  been 
done,  and    the   allegations  of  the   return  might  have  been 

1  King  V.  Mayor  of  York,  5  T.  R.  '  Steph.  PI.  383. 

60. 
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strictly  true,  and  yet  nothing  whatever  have  been  done  by  the 
commissioners.! 

§  480.  At  common  law,  a  return  to  a  mandamus 
directed  to  the  ofiicers  of  a  municipal  corporation,  as  *  345 
to  the  mayor  and  other  officers,  was  good,  although 
not  signed  by  the  mayor  or  attested  by  the  corporate  seal, 
since,  if  the  return  was  false,  an  action  might  be  brought 
against  the  whole  body  politic  for  a  false  return,  and  against 
any  particular  person  for  procuring  such  return  to  be  made.  ^ 
But  where  the  writ  is  directed  to  an  entire  municipal  corpo- 
ration, it  should  be  answered  by  a  majority  of  the  officers,  and 
it  is,  therefore,  insufficient  for  the  mayor  to  make  return 
without  the  consent  of  such  majority.  ^  In  such  case,  how- 
ever, the  court  will  not,  upon  affidavits,  examine  whether  the 
return  of  the  mayor  was  actually  made  with  the  consent  of 
the  requisite  majority,  but  will  accept  the  return  and  leave 
the  parties  aggrieved  to  their  remedy  against  the  mayor,  if 
the  return  be  falsified.  *  And  where  the  alternative  writ 
is  directed  against  a  board  of  municipal  officers,  such  *  346 
as  county  supervisors,  they  should  make  return  in  their 
corporate  and  not  in  their  individual  capacity.  In  such  case, 
the  return  of  a  single  member  of  the  board,  or  of  several 
members,  in  his  or  their  individual  capacity,  can  with  no 
more  propriety  be  considered  the  answer  of  the  board,  than 
could  the  return  of  a  like  number  of  private  citizens.  And 
where  one  return  is  filed  purporting  to  be  that  of  the  board 
itself,  and  another  is  filed  purporting  to  be  that  of  individual 
members  of  the  board,  the  latter  will  be  stricken  from  the 
files.  5  So  where  the  writ  issues  to  several  officers  of  a  coimty 
as  a  body,  the  return  should  be  made  by  them  in  the  same 
capacity,  and  if,  instead  of  this,  diff'erent  returns  are  presented 

1  King  1).  The  Ouze  Bank  Com-      13  Mod.  Rep.  308. 

missioners,  3  Ad.  &  B.  544.  *  Rex  v.  Mayor  of   Abingdon,  3 

2  Lydston  v.  Mayor  of  Exeter,  13      Salk.  431. 

Mod.  Rep.  126.  ^  People  ■».   Supervisors  of  San- 

2  King  V.  Borougli  of  Abingdon,      Francisco,  27  Cal.  655. 
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by  different  meniLers  of  tlie  body,  whicli  are  inconsistent 
with  and  repugnant  to  each  other,  the  proper  course  is  to 
direct  snch  returns  to  be  withdrawn  from  the  files,  and  to 
require  the  officers  to  make  return  as  a  body,  i  In  general, 
all  the  parties  to  whom  the  alternative  writ  is  directed  should 
make  return,  and  where  the  writ  ran  to  the  aldermen,  bailiffs 
and  commonalty  of  a  municipal  corporation,  but  the  return 
was  by  the  bailiffs  and  capital  burgesses,  without  the  com- 
monalty, it  was  adjudged  bad.^  But  where  an  alternative 
mandamus  is  awarded  against  a  board  of  municipal  officers 
whose  t^rm  has  expired,  commanding  the  performance  of  an 
official  duty,  and  the  writ  is  directed  to  them  by  name,  it  is 
sufficient  that  the  return  be  made  by  them  as  the  late  officers, 
showing  that  they  had,  while  in  office,  performed  the  duty 
requii-ed.  * 

§  481.  Upon  mandamus  to  restore  one  to  an  office  in  a 
municipal  corporation,  the  alternative  writ  suggesting  an 
amotion  by  the  corporators,  or  by  some  of  them,  a  return 
that  the  relator  was  never  removed  by  them,  or  any  of  them, 
is  sufficient,  even  though  he  may  have  been  removed  by  their 
predecessors,  since  the  present  officers  are  not  obliged 
*  347  to  show  this  fact.*  It  is  also  a  sufficient  return  to  the 
writ  commanding  the  restoration  of  relator  to  a  corpo- 
rate office,  that  he  has  been  restored,  even  though  it  be  shoT,-n 
to  the  court  that  he  has  been  again  removed  for  misde- 
meanors in  office.  5  But  it  is  not  a  good  return  to  such  writ 
that  the  relator  consented  to  be  turned  out  of  the  office.' 
And  where  the  writ  issues  to  restore  one  to  a  corporate  office, 
from  whicli  he  claims  to  have  been  wrongfully  removed,  a 
return  that  he  was  not  duly  elected,  admitted  and  sworn,  is 
not  sufficient,  since  the  material  suggestion  in  the  writ  is  the 

'McCoy  «.  Justices  of  Harnett  *  Kings.  Town   of  Colchester,  2 

Co.  4  Jones,  180 ;  State  ».  McMillan,  Keh.  ]  88. 

8  Jones,  174.  ^Reginau.  Ipswich  Corporation, 

2  King  V.  The  Baily,  1  Kfeb.  33.  Ld.  Eaym.  1333. 

'  State  V.  Griscoili,  8  Halst.  136,  «  Kegina  v.  Lane,  Ld.  Ray m.  1804. 
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removal,  and  the  return  sliould  answer,  not  the  words,  bin 
the  material  part  of  the  writ.*  And  in  cases  of  man- 
damus to  compel  the  restoration  of  persons  who  have  *  348 
been  wrongfully  removed  from  the  enjoyment  of  their 
franchise  as  members  of  an  incorporated  association,  the  re- 
turn should  show  all  the  facts  necessary  to  the  conviction  and 
removal,  both  as  regards  the  cause  of  disfranchisement  and 
the  mode  of  proceedings.* 

§  482.  The  fact  that  the  respondent  in  the  proceedings 
for  mandamus  has  exhibited  a  bill  in  equity  against  the 
relator,  praying  an  injunction  to  restrain  further  proceedings 
upon  the  application  for  the  mandamus,  which  injunction  has 
been  refused,  can  not  be  taken  as  a  return  to  the  writ,  or  as 
suiEcient  excuse  for  not  making  return.  ^ 

§  483.  Where  the  alternative  writ  has  been  granted  to 
compel  the  swearing  in  of  two  persons,  claiming  to  have 
been  elected  as  church-wardens,  a  return  that  they  were  not 
duly  elected  is  bad,  unless  it  shows  that  neither  of  them  was 
elected,  since  the  writ  should  be  complied  with  as  far  as  pos- 
sible, and  if  either  of  the  two  were  duly  elected,  he  should  be 
sworn.-*  But  where  the  writ  issues  to  admit  one  to  the  office 
of  church-warden,  and  contains  a  recital  that  he  was  duly 
elected  thereto,  a  return  that  he  was  not  duly  elected  is  a 
good  return,  since  it  is  competent  for  the  respondent  to  deny 
any  material  allegation  in  the  writ,  and  the  relator  having 
stated  the  foundation  of  his  right  in  the  alternative  manda- 
mus, this  may  be  denied  in  the  return.  ^ 

§  484.  It  is  always  a  sufiBcient  return  to  a  mandamus  to 
an  officer,  entrusted  with  the  drawing  of  warrants  or  payment 

'King  ■!).  ?[ayor  of  Lyme  Regis,  'Neuse  River  Navigation  Co.  ■». 

Doug.  79.    And  see   King  «.  Har-  Commissioners   of   New  Berne,  6 

wood,  8  Mod.  Rep.   380.     But  see  Jones,  304. 

Efcx  V.  Lambert,  13  Mod.  Rep.  2;  -^  Regina  «.    Guise,    Ld.   Raym. 

Queen  ii.  Twitly,  7  Mod.  Rep.  83.  1008.    But  see  Regina  «.  Twitty,  3 

2  Society  v.   Commonwealth,    53  Salk.  484 

Pa.  St.  135;  Commonwealth  «.  The  i^King  v.   Williams,   8   Barn.  & 

German  Society,  15  Pa.  St.  351.  Cress.  681. 
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of  claims  upon  the  public  treasury  for  services  rendered, 
that  there  is  no  money  in  the  treasury  belonging  to  the  fund 
on  which  the  warrant  is  to  be  drawn,  or  out  of  which  payment 
is  to  be  made,  since  the  courts  will  not  command  the 
*  349  doing  of  an  act  which  is  beyond  the  power  of  the  re- 
spondent.! Jfor  is  such  officer  required  by  any  rule 
of  pleading  to  go  further  in  his  return,  and  show  why  such 
a  state  of  things  exists. ^  But  where  the  writ  directs  a  town 
officer  to  levy  a  tax,  to  provide  funds  for  the  payment  of  an 
indebtedness  against  the  town,  the  fact  that  there  is  no  money 
in  the  treasury  constitutes  no  return  to  the  writ,  since  its' 
very  object  is  to  procure  money.* 

S  485.  Where  the  writ  issues  to  a  board  of  public  officers, 
such  as  county  commissioners,  in  case  of  failure  to  make 
return  the  record  of  the  official  proceedings  of  such  board, 
being  produced  to  the  court,  may  be  received  as  a  return  and 
may  be  acted  on  accordingly.  It  would  seem,  therefore,  in 
such  case,  that  no  actual  and  formal  return  need  be  made,  the 
court  being  otherwise  informed  of  the  facts  necessary  for  its 
action.* 

§  486.  In  case  an  alias  and  pluries  mandamus  have 
issued,  the  return  should,  in  strictness,  be  to  the  phiries, 
since  the  respondent  is  in  contempt  for  disobeying  the  two 
former  writs;  yet  if  any  damage  has  resulted  therefrom,  a 
return  to  the  original  writ  may  be  allowed.  ^ 

§  487.  It, has  been  held  to  be  unnecessary,  in  practice,  that 
the  return  should  be  verified  by  the  oath  of  the  respondent, 
since  it  is  taken  as  true  for  the  purposes  of  the  case,  in  the 
absence  of  any  statute  allowing  it  to  be  traversed,  and  the 
party  injured  must  seek  his  remedy  by  an  action  for  a  false 
return. * 

1  Dodd  V.    Miller,  14  Ind.   433;  *  Street  «.  County  Commissioners 

Hayne  ».   Hood,  1   Rich.  N.  S.  16;  of  Gallatin,  Breese,  Beeoher's  edi- 

Mitchell  V.  Speer,  39  Geo.  56.  tion,  50. 

2Dodd  V.  Miller,  14  Ind.  433.  ^Anon.  11  Mod.  Rep.  265. 

^  Huntington  v.  Smith,  35    Ind.  ^  Commissioners  Court  v.  Tarvev, 

486.  SI  Ala.  661. 
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III.     Pleadings  Subsequent  to  the  Eetuen. 

§  488.  Defective   return,  how   taken   advantage  of;   motion  to   quasli; 
demurrer. 

489.  When  whole  return  quashed. 

490.  Demurrer  to  return  not  allowed  at  common  law;  nor  under  statute 

of  Anne;  the  concilium. 

491.  Statute  of  Victoria  authorizing  demurrer  to  return. 
493.  Functions  of  a  demurrer  to  the  return. 

493.  Demurrer  to  return  carried  back  to  first  defective  pleading. 

494.  Demurrer  must  he  interposed  in  first  instance. 

495.  Kule  where  the  return  is  good  in  part  and  had  in  part;  demurrer 

and  plea  not  allowed  at  the  same  time. 

496.  Pleadings  which  may  be  interposed  to  the  return ;   effect  of  plead- 

ing to  return. 

497.  No  reply  allowed  to  return  under  code  of  procedure. 

§  488.  Two  available  methods  are  now  generally 
recognized,  by  which  the  prosecutor  or  relator  may  *  850 
take  advantage  of  a  defective  return,  and  may  test  its 
sufficiency  in  point  of  law:  the  one  by  motion  to  quash,  the 
other  by  demurrer.  The  former  method  is  usually  resorted 
to  only  when  the  return  is  manifestly  bad,  by  reason  of  some 
defect  apparent  upon  its  face,  or  by  reason  of  its  containing 
several  matters  of  defense  which  are  inconsistent  with  or  re- 
pugnant to  each  other,  i  The  latter  method  is  adopted 
where  the  defects  are  less  obvious,  and  when  it  is  desired 
to  present  the  legal  objections  to  the  return  by  a  more  formal 
argument.  2  The  doctrine  of  the  kings  bench  would  seem  to 
be,  that  it  is  discretionary  with  the  court,  either  to  quash 
the  return  at  once  on  motion  for  that  purpose,  or  to  have  the 
cause  set  down  for  argument.*     And  while  the  court  has  the 

'  See  King  «.  Mayor  of  York,  5  T.  "  See  Silverthorne  v.  Warren  R. 

K,  60 ;  Rex  v.  Mayor  of  Cambridge,  Co.  4  Vroom,  173. 

a  T.  R.  458;  Regina  v.  Mayor   &  'Per  Denman,  C.  J.,  in  King  v. 

Aldermen  of  Norwich,  2  Salk.  436;  St.  Katherine   Dock    Company,   4 

Queen   v.   Mayor   of   Pomfret,    10  Barn.  &  Ad.  360. 
Mod.  Rep.  107 
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undoubted  riglit  to  quash  the  entire  return,  if  the  several 
matters  alleged  are  inconsistent  or  repugnant,  yet  if 
*  351  there  be  no  inconsistency  in  the  diiferent  parts  of  the 
return,  the  court  may,  in  its  discretion,  qnash  some 
portions  of  it,  where  it  is  complicated,  and  allow  the  rest  to 
stand  for  trial,  i  And  if  the  return  shows  sufficient  reason 
for  refusing  the  relief,  although  it  is  evasive  and  irresponsive 
in  other  respects,  it  should  not  be  quashed  as  an  entirety.  ^ 
Where,  however,  important  questions  of  law  are  presented  by 
the  return,  requiring  judicial  investigation  for  their  correct 
solution,  the  courts  will  hesitate  to  dispose  of  such  questions 
upon  a  motion  to  quash  the  return,  and  in  such  case,  it  is 
regarded  as  the  better  practice  to  present  the  questions 
involved  by  demurrer  to  the  return.  ^  And  where  a  return  is 
presented  which  is  issuable  and  triable,  and  is  in  bar  of  the 
i-emedy  sought,  it  is  error  to  sustain  a  motion  to  quash.* 

§  489.  It  would  seem,  where  two  causes  returned  to  a  man- 
damus are  inconsistent,  that  the  M^hole  must  of  necessity  be 
quashed,  since  the  court  can  not  know  which  to  believe,  and 
the  objection  therefore  goes  to  the  whole  return,  the  case  being 
regarded  as  analogous  to  that  of  a  declaration  at  common 
law,  in  which  two  inconsistent  counts  are  joined.  ^  If,  how- 
ever, the  allegations  of  the  return,  to  which  objection  is  taken 
on  the  ground  of  inconsistency^,  are  merely  matters  of  surplus- 
age, they  will  not  have  the  effect  of  vitiating  the  return. 
Thus,  upon  mandamus  to  restore  one  to  a  municipal  office,  a 
return  by  the  corjDoration  that  the  relator  had  continued  in 
office  until  the  25th  of  December,  and  also  that  he  was 
removed  on  the  21st  of  August,  was  held  not  to  be  repugnant, 
the  contradiction  extending  only  to  matter  of  surplusage,  and 
tlierefore  being  immaterial.* 

'  Eex  -D.  Mayor  of  Cambridge,  3  *  School  Inspectors  «.  The  People, 

T.  R.  456.  SO  111.  531. 

"  Legg  V.  Mayor  of  Annapolis,  ^  See  opinion  of  Buller,   J.,  in 

43  Md.  203.  Rex  v.  Mayor  of  Cambridge,  3  T. 

'  Silverthorne  v.  Warren  R.  Co.  4  R.  456. 

Vroom,  173,  «  Lord  Hawley's  case,  Vent.  143, 
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^  490.  At  common  law,  the  pi'osecutor  or  relator  in  pro- 
ceedings in  mandamus  coiild  not  test  the  sufficiency  of  the 
return  to  the  alternative  writ  by  way  of  demurrer.  Nor  was 
this  right  given  by  the  statute  of  Anne,i  which,  although  it 
allowed  the  relator  to  plead  to  or  traverse  the  return,  and  the 
respondent  to  take  issue  or  demur  to  such  plea  or  traverse, was 
silent  as  to  the  right  of  demurrer  on  the  part  of  the 
relator.  This  deficiency,  or  want  of  any  procedure  *  352 
for  testing  the  legality  and  sufficiency  of  the  return, 
other  than  by  motion  to  quash,  seems  to  have  given  rise  to 
the  practice  of  allowing  the  relator,  where  he  desired  to  dis- 
pute the  sufficiency  of  the  return,  to  move  for  a  concilium, 
and  argue  the  validity  of  the  return  in  point  of  law.  The 
motion  for  the  concilium  was  regarded  as  in  the  nature  of  a 
demurrer,  and  the  party  making  the  motion  occupied  sub- 
stantially the  same  position  as  a  defendant  in  a  personal 
action,  who  demurred  to  a  declaration.  Indeed,  the  concilium 
would  seem  to.  have  been  merely  a  device  resorted  to  in  order 
to  supply  the  place  of  a  demurrer,  its  functions  and  effect 
being  substantially  the  same.^  Such  was  the  condition  of 
the  pleadings  at  common  law,  as  well  as  under  the  statute  of 
Anne,  the  anomaly  being  presented  of  the  respondent,  under 
that  statute,  having  the  right  of  demurrer,  while  the  relator 
was  denied  that  right. 

§  491,  The  method  of  procedure  by  the  motion  for  a  con- 
cilium being  attended  with  many  inconveniences,  and  it  being 
deemed  desirable  to  give  the  relator  the  right  to  test  the  suffi- 
ciency of  the  return  by  demurrer,  so  that  the  decision  of  the 
court  below  as  to  such  siifficiency  might  be  reviewed  on 
writ  of  error,  a  statute  was  finally  enacted  in  England  for  the 
purpose   of  obviating   the   inconveniences   arising  from  the 

'  9  Anne,  ch.  SO.     See  Appendix,  London,  3  Barn.  &  Ad.  255.     See 

A.     And  see  Barney  v.  The  State,  also  King  v.  Oundle,  1  Ad.  &  E. 

43  Md.  480.  283. 

2  King  V.  Mayor   &  Aldermen  ot 

25 
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former  system  of  pleading. ^  This  statute,  after  reciting  the 
statute  of  Anne,^  and  the  statute  of  "William  lY,*  extending 
the  provisions  of  the  former  act  to  all  cases  of  mandamus, 
neither  of  which  statutes,  nor  any  other  act,  gave  the  relator 
the  right  to  demur  to  the  return,  enacted  that  in  all  cases, 
where  the  person  prosecuting  any  writ  of  mandamus  desired 
to  object  to  the  validity  of  the  return,  he  shou:ld  do  so  by 
way  of  demurrer,  according  to  the  practice  and  usage  in  per- 
sonal actions,  and  that  thereupon  the  courts  should  adjudge, 
either  that  the  return  was  valid  in  law,  or  that  it  was  not 
valid,  or  that  the  writ  itself  was  not  valid  in  law.     If  the 

writ  was  held  to  be  valid,  and  the  return  invalid,  the 
*  353  court   was  required  by  its  judgment   to    award  that 

a  peremptory  mandamus  should  issue,  and  upon  sueh 
judgment  any  party  to  the  record,  deeming  himself  aggrieved 
thereby,  might  sue  out  and  prosecute  a  writ  of  error,  as 
in  ordinary  personal  actions.* 

§  492.  A  demurrer  to  the  return  questions  its  sufficiency 
as  a  defense  to  the  prayer  for  the  relief  sought.  ^  Its  pur- 
pose being  to  test  the  return  as  an  answer  to  the  allegations 
of  the  writ,  it  is  at  once  obvious  that  this  object  can  be 
attained  only  by  assuming  all  the  material  allegations  of  the 
writ  to  be  true  which  are  neither  denied,  nor  confessed  and 
avoided.'  And  all  matters  which  are  sufficiently  pleaded  in 
the  return,  are,  for  the  purpose  of  the  demurrer,  admitted  to 
be  true.'  It  follows,  also,  that  where  the  return  to  the  writ  is 
in  itself  nothing  more  than  a  demurrei-,  and  raises  no  questions 
of  fact,  but  merely  presents  questions  of  law,  no  demurrer 
thereto  is  necessary.  ^     Thus,  where  the  return  traverses  no 

>  6  &  7  Victoria,  ch.  Ixvli,  83  Eng-  51  111.  195. 

lish   Statutes  at  large,   436.      See  ^  State  v.  Lean,  9  Wis.  279. 

Appendix,  B.  '  Commonwealtb  i).  Commission- 

2  9  Anne,  ch.  20.    See  Appendix,  ers  of  Allegheny,   37  Pa.   St.   277. 

A.  Same  v.  Same,  lb.  237. 

8 1  William  IV.  ch.  21.  s  People  v.  Salomon,  46  111.  336; 

*  See  Appendix,  B.  People  v.  Miner,  lb.  387. 

'  People  V.  Ohio   Grove    Town, 
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fact  alleged  in  the  writ,  and  confesses  none  except  the  refusal 
of  the  respondent  to  perform  the  act  required,  and 
alleges  in  justification  of  his  refusal  the  unconstitu-  *  354 
tionality  of  the  law  requiring  its  performance,  the 
whole  question  involved  is  fully  presented,  either  with  or 
without  a  demurrer  to  the  return.  And  in  such  case,  the 
court,  upon  being  satisfied  of  the  constitutionality  of  the  law, 
will  grant  the  peremptory  mandamus.  * 

§  493.  The  familiar  rule  of  pleading,  that  a  demurrer 
reaches  back  to  the  first  fault  committed  by  either  party 
applies  with  especial  force  in  cases  of  mandamus.  On 
demurrer  to  the  return,  it  is  therefore  competent  for  the 
respondent  to  avail  himself  of  any  material  defect  in  the 
alternative  writ,  or  in  the  petition  upon  which  it  was  granted, 
the  demurrer  being  carried  back  to  the  first  defective  plead- 
ing. *  And  although  a  return  to  a  mandamus  which  merely 
sets  up  matters  of  evidence,  from  which  facts  may  be 
inferred,  is  obnoxious  to  a  demurrer,  yet  if  the  alter-  *  355 
native  writ  is  defective  in  substance,  judgment  may 
properly  be  given  for  respondents  on  demurrer  to  the  return, 
the  demurrer  going  back  to  the  defective  writ.*  So  where 
the  alternative  writ  is  defective,  in  not  showing  that  the  act 
which  it  is  sought  to  coerce  is  the  specific  duty  of  the  ofiicer 
at  whose  hands  its  performance  is  required,  a  demurrer  to  the 
return  will  be  sustained  as  a  demurrer  to  the  writ  itself  * 
And  where  the  relator  traverses  the  return  to  the  alternative 
writ,  and  this  traverse  is  demurred  to,  it  is  open  to  the 
respondent  to  rely  upon  any  insufiiciency  in  the  writ  in  sup- 
port of  his  demurrer.  5  But,  after  return  to  the  writ  and 
issue  tried  thereon,  the  court   will  not  quash  the  writ  upon 

'  People  v.   Salomon,  46  111.  336.  '  Commercial     Bank   e.   Canal 

2  People  1).  Ransom,  3  N.  Y.  490;  Commissioners,  10  'Wend.  26. 

Commercial  Bank  i).  Canal  Commis-  *  State  v.  McArthur,  23  Wis.  427. 

sioner's,  10  Wend.  26;  State  ».  Mc-  ^Clarke     v.    Leicestershire     & 

Arthur,  23  Wis.  427 ;  State  jj.  Cham-  Northamptonshire  Union  Canal,  6 

her  of  Commerce,  47  Wis.  670.  Ad.  &  E.  N.  S.  898. 
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grounds  which  might  have  been  urged  against  making  the 
rule  for  the  mandamus  absolute,  as  that  the  prosecutor  had 
deceived  the  court  in  obtaining  the  vs^rit.i 

S  494.  It  is  important  to  observe,  that  the  relator,  desir- 
ing to  raise  the  question  of  the  legal  sufficiency  of  the  return, 
should  demur  thereto  in  the  iirst  instance,  since,  bj  pleading 
to  the  return,  he  admits  that  the  facts  which  it  presents  con- 
stitute upon  their  face  a  sufficient  answer  to  the  alternative 
writ.  And  by  traversing  the  truth  of  the  return,  he  is  as 
completely  estopped  from  afterward  questioning  its  suffi- 
ciency in  law,  if  the  verdict  be  against  him,  as  he  M^onld 
have  been  in'  an  action  for  a  false  return  before  the  statute 
of  Anne.  2 

§  495.     If  the  return  be  bad  in  part  and  good  in 

*  356  part,  and  that  portion  which  is  unobjectionable  can  be 

separated  from  that  which  is  defective^  a  demurrer  to 
the  entire  return  will  not  be  sustained.  *  But,  under  a  statute 
regulating  proceedings  in  mandamus,  which  allows  the  relator 
to  plead  to  or  traverse  all  or  any  of  the  material  facts  stated 
in  the  return,  both  a  demurrer  and  a  plea  will  not  be  allowed 
at  the  same  time.  In  such  case,  the  whole  return  is  to  be 
considered  as  an  entirety,  like  a  count  in  a  declaration.  If, 
therefore,  the  facts  set  forth  can  not  be  traversed,  the  i-clator 

should  demur,  and  he  will  not  be  allowed  to  dissect 

*  357  the  return  and  plead  to  some  portions  and  demur  to 

the  residue.* 
§  496.  It  is  competent  for  the  relator,  under  the  statute 
of  Anne,  to  plead  to,  or  traverse  all  or  any  of  the  material 
facts  alleged  in  the  I'eturn.  The  respondent  is  then  at  lib- 
erty to  reply,  take  issue  or  demur,  as  he  may  deem  best,  the 
pleadings  being  assimilated  as  nearly  as  possible  to  those 
in  ordinary  personal  actions  at  law.  ^     The  provisions  of  the 

'  Queen  n.  Mayor  of  Stamford,  6  '  Queen  v.  Mayor  of  New  Wind- 
Ad.  &  E.  N.  S.  433.  sor,  7  Ad.  &  E.  N.  S.  908. 

'  People  v.  Board  of  Metropolitan  *  Vail  d.  The  People,  1  "Wend.  38. 

Police,  26  N.  Y.  316.  '  See  Appendix,  A. 
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statute  ot  Anne,  having  been  re-enacted  in  many  of  the  states, 
and  having  in  others  been  recognized  by  judicial  decisions  as  of 
binding  force,  are  believed  to  be  generally  applicable  in  this 
country,  when  not  abrogated  by  codes  of  procedure  or  other 
legislation  regulating  the  subject.  The  effect  of  pleading  to 
a  return  is  to  admit  that  it  constitutes,  upon  its  face,  a  suffi- 
cient answer  to  the  case  made  by  the  alternative  writ.  It 
follows,  therefore,  where  none  of  the  material  facts  stated  in 
the  return  are  disproved  upon  the  trial,  that  respondents  are 
entitled  to  judgment. ^ 

§  497.  Where,  under  the  code  of  procedure  of  the  state, 
the  pleadings  in  mandamus  are  limited  to  the  alternative  writ 
and  the  answer  or  return  thereto,  no  reply  or  pleading  will  be 
allowed  beyond  these,  and  if  such  pleading  be  filed,  it  may  be 
quashed  on  application  to  the  court.  In  such  case,  the  allega- 
tions of  fact  in  the  return,  which  are  inconsistent  with  the 
statements  of  fact  in  the  writ,  will  for  the  purposes  of  the 
proceeding,  and  for  forming  an  issue,  be  deemed  controverted 
as  upon  a  specific  denial,  without  reply.  * 

'  People  «.  Finger,  34  Barb.  341.      Ohio  St.  599. 
'  State  V.    Union    Township,    9 


CHAPTEK    VIII. 

OF  THE  PRACTICE  IN  MANDAMUS. 

§  498.  Practice  widely  divergent. 

499.  Application  peremptory  at  common  law;  statute  of  Anne. 

500.  Practice  at  common  law ;  rule  to  show  cause. 

501.  Legislation  in  England,  effect  of  on  practice. 

502.  Practice  in  this  country. 

503.  Rule  to  show  cause,  in  what  states  adopted. 

504.  Practice  in  Wisconsin ;  rule  against  several  respondents. 

505.  Mandamus  to  courts,  rule  to  show  cause  the  better  practice. 

506.  Relator  has  affirmative  on  rule  to  show  cause;  issue  of  fact,  how 

tried. 

507.  Verification  of  petition ;  distinction  as  to  private  and  public  prose- 

cutors. 

508.  Verification  by  one  of  several  joint  relators ;  omissions  not  supplied 

by  affidavit  on  the  hearing. 

509.  Affidavits  should  not  be  entitled. 

510.  Hearing  on  original  papers  and  return ;  affidavits  excluded. 

511.  Defect  in  application,   should  be  taken   advantage  of    in  first 

instance. 
513.  Decision  on  application  for  alternative  writ  not  subject  to  appeal 
or  writ  of  error. 

513.  Writ  only  issued  as  a  judicial  act;  time  of  return. 

514.  Application  should  not  be  entitled ;  its  contents. 

515.  Courts  averse  to  second  application  after  one  refusal.        *' 

516.  Time  of  making  application. 

517.  Service  of  the  writ,  on  whom  and  how  made. 
517  a.  Service  upon  railway  corporation,  how  made. 

518.  Costs,  generally  regulated  by  statute,  or  discretionary. 

519.  Amendments  allowed  to  alternative,  but  not  to  peremptory  man- 

damus. 

530.  Amendment  to  affidavits;  amended  return. 

531.  Motion  to  quash  the  alternative  writ,  nature  and  effect  of. 

533.  Grounds  of  motion  to  quash. 
538.  Motion  to  quash,  when  made. 

534.  Application  may  stand  in  lieu  of  alternative  writ;  effect  in  such 

case  of  motion  to  quash. 
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535.  Return  in  nature  of  demurrer,  effect  of  quashing. 

526.  Form  of  judgment  where  relator  fails  to  make  out  case. 

527.  Leave  to  plead  over ;  motion  for  peremptory  writ  on  pleadings ; 

leave  to  file  amended  return. 

528.  Practice  in  federal  courts. 

§  498.  The  practice  of  courts  of  general  com- 
mon-law jurisdiction,  entrusted  with  the  power  of  *  359 
granting  writs  of  mandamus,  is  so  largely  regulated 
by  statute  and  local  rules  and  usages,  both  in  England  and  in 
America,  that  it  is  a  work  of  great  difficulty  to  deduce  from 
the  adjudicated  cases  any  rules  of  practice  not  affected  by 
statute  and  of  general  application.  Indeed,  it  may  be  regarded 
as  impossible,  even  if  desirable  in  a  general  treatise  upon  the 
law  of  mandamus,  to  reduce  to  a  harmonious  system  all  ques- 
tions of  practice  touching  the  granting  of  the  writ  and  its 
form  and  contents  in  so  many  different  sovereignties,  differ- 
ing so  widely  in  the  practice  and  procedure  of  their  courts. 
And  while  some  general  features  of  the  common-law  practice 
are  still  retained,  and  some  of  its  general  rules  applied,  in  the 
different  states,  most  questions  of  practice  are  largely  regulated 
by  local  usage  or  statute.  It  is  these  general  principles  which 
it  is  proposed  to  treat  in  the  present  chapter,  it  being  pre- 
sumed that  each  practitioner  is  sufficiently  acquainted  witli 
the  local  practice  prevailing  in  his  own  state,  to  need  no 
assistance  upon  these  points  from  a  general  treatise,  even  if 
such  assistance  were  within  the  scope  of  this  work. 

§  499.  As  has  been  shown  in  discussing  the  subject  of 
pleadings  in  mandamus,  the  application  for  the  peremptory 
writ,  at  common  law,  was  a  summary  proceeding,  and  was 
heard  upon  the  return  without  further  pleadings.  The  statute 
of  Anne,i  however,  authorized  the  relator  to  plead  to  or 
traverse  all  or  any  of  the  material  facts  contained  in  the 
return,  and  the  usual  practice  now  is  to  conform  to  the  statute 
of  Anne,  in  this  respect,  in  the  absence  of  conflicting  statutes. 
Still  it  is  to  be  observed,  that  this  act  did  not  have  the  effect 

'  9  Anne,  ch.  20.    See  Appendix,  A. 
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of  abrogating  the  comTiion-law  practice,  and  the  summary 
method  of  proceeding  may  still  be  adopted.  * 

§  500.  At  common  law,  upon  a  suggestion  under  oath,  by 
the  party  injured,  of  his  own  right  and  the  denial  thereof, 

the  usual  practice  was  to  issue  a  rule  to  show  cause, 
*  360  directed  to  the  respondent  and  requiring  him  within 

a  certain  time  to  show  cause  why  a  writ  of  mandamus 
should  not  issue.  If  no  sufficient  cause  was  shown,  the  writ 
itself  was  then  issued,  at  first  in  the  alternative  form,  to 
which  the  respondent  was  required  to  make  return  by  a  cer- 
tain day,  unless  he  chose  to  perform  the  act  required.  If  he 
neither  performed  the  act,  nor  made  return  within  the  time 
fixed  in  the  alternative  writ,  the  peremptory  writ  was  then 
issued,  commanding  him  absolutely  to  do  the  act  in  question, 
and  to  this  writ  no  other  return  was  allowed  than  a  certificate 
of  obedience  to  the  mandate  of  the  court.  ^ 

§  501.  By  the  English  common-law  procedure  act  of 
1854,3  the  practice  and  procedure  in  mandamus  cases,  in 
that  country,  were  entirely  revolutionized,  and  most  of  the 
ancient  and  technical  learning  upon  these  subjects  would 
seem  to  have  been,  to  a  considerable  extent  at  least,  rendered 
obsolete  in  England.  This  statute  provides  that  the  plain- 
tiff in  any  action  in  any  of  the  superior  courts,  except  re- 
plevin and  ejectment,  may  indorse  upon  the  writ  and  copy 
to  be  served,  a  notice  to  the  defendant  that  he  intends  to 
claim  a  mandamus,  and  he  may  thereupon  claim  in  his  dec- 
laration, together  with  any  other  demand  which  may  properly 
be  enforced  in  the  action,  or  separately,  a  writ  of  mandamus 
commanding  the  defendant  to  fulfill  any  duty,  in  the  per- 
formance of  which  plaintiff  is  interested.  The  pleadings 
and  proceedings  are  assimilated  as  nearly  as  possible  to  those 
in  ordinary  actions  for  the  recovery  of  damages.  The  man- 
damus awarded  need  not  recite  the  declaration  or  other  pro- 

1  People  1).  President  &  Trustees  '  17tli  &  18th  Vict.  ch.  cxxv.  See 
of  Brooklyn,  13  Weod.  130.  Appendix,  C. 

2  3  Black.  Com.  111. 
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ceedings,  but  simply  commands  the  performance  of  the  duty, 
and  is  in  other  respects  similar  in  form  to  an  ordinary  writ 
of  execution,  except  that  it  runs  to  the  defendant  instead  of 
the  sheriif,  and  may  be  issued  in  termor  vacation,  returnable 
forthwith.  No  return  is  allowed  except  that  of  compliance, 
and  the  writ  thus  issued  has  the  same  force  and  eifect  as  a 
peremptory  mandamus  out  of  the  queens  bench.  The  statute 
also  provides  that  upon  application  by  motion  to  the 
court  of  queens  bench,  the  rule  may  in  all  cases  be  *  361 
made  absolute  in  the  first  instance,  if  the  court  shall 
see  fit,  and  the  writ  may  be  made  returnable  forthwith.  The 
provisions  of  the  common-law  procedure  act  of  1852  are 
also  extended,  as  far  as  applicable,  to  the  pleadings  and  pro- 
ceedings upon  a  prerogative  writ  of  mandamus  out  of  the 
queens  bench.  Such  are  the  leading  features  of  this  statute, 
in  as  far  as  relates  to  practice  and  procedure,  and  it  may  be 
said  to  have  entirely  changed  the  English  law  upon  this  sub- 
ject, i  And  by  the  Supreme  Court  of  Judicature  act  of  1873, 
the  practice  in  England  was  still  more  simplified,  it  being 
provided  that  a  mandamus  may  be  granted  by  an  interlocu- 
tory order  in  all  cases  in  which  it  shall  appear  just  or  con- 
venient. 2 

§  502.  The  usual  practice  in  this  country,  in  obtaining 
the  alternative  writ,  is  to  present  to  the  court  a  formal  appli- 
cation, variously  termed  a  petition,  relation  or  complaint, 
setting  forth  in  detail  the  grounds  upon  which  the  claim  for 
relief  is  based  and  praying  the  aid  of  a  mandamus.  This 
application  is  generally  verified  by  oath,  or  supported  by 
aflBdavits,  and  if  a  prima  facie  case  is  presented,  warranting 
the  relief  prayed,  the  alternative  writ  issues  commanding 
the  respondent  forthwith  to  do  the  act  required,  or  to  show 
cause  why  it  should  not  be  done.  After  the  granting  of  the 
writ  three  courses  are  open  to  the  respondent:  first,  he  may 
do  the  thing  required;  second,  he  may  in  most  of  the  states 

«  See  Appendix,  C.  25,  Subdivision  8. 

2  36  &  37  Victoria,   Chap.   66,  § 
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demur;  and  third,  he  may  make  return.  If  he  chooses  to 
demur  and  the  demurrer  is  sustained,  the  application  is  of 
course  ended.  If  his  demurrer  is  overruled,  the  respondent 
must  then  make  return,  denying  the  allegations  of  the  writ, 
or  setting  up  new  matter  constituting  a  defense  to  the  relator's 
claim.'  And  the  proceedings  are  not  to  be  assimilated  to 
proceedings  in  equity.® 

§  503.  Instead  of  issuing  the  alternative  mandamus,  as 
the  first  process  upon  the  filing  of  a  petition  showing  &  prima 
facie  case,  the  courts  in  some  states  have  followed  the  former 
English  practice  of  granting  a  rule  to  show  cause.  This 
seems  to  have  been  the  former  practice  in  ]N"ew  York,  where, 
instead  of  issuing  a  mandamus  in  the  first  instance,  the  courts 
granted  a  rule  to  show  cause,  and  the  question  of  the  relator's 
right  to  the  relief  sought,  was  then  discussed  upon  the  origi- 
nal papers  on  which  the  rule  was  obtained  and  the 
*  362  opposing  affidavits.  ^  And  in  Virginia,  it  was  form- 
erly held  to  be  an  indispensable  prerequisite  to  the 
issuing  of  a  mandamus  that  a  rule  to  show  cause  should  first 
be  granted,  although  this  might  be  waived  by  the  respondent 
appearing  and  making  return  to  the  alternative  writ*  The 
later  doctrine,  however,  in  that  state,  is  that  a  mandamus  tiisi 
may  issue,  without  any  previous   rule  to   show  cause.  ^     So 

'  See  Swan  e.  Gray,  44  Miss.  39.S ;  Ala.  209.  As  to  the  practice  in 
Keasey  e.  Bricker,  60  Pa.  St.  9.  Connecticut,  see  Cook  d.  Tannar, 
See  Slirever  v.  Livingston  Co.  9  40  Conn.  378.  And  for  an  extended 
Mo.  195;  Ex  parte  Skaggs,  19  Mo.  discussion  of  the  practice  and  pro- 
339.  In  Illinois,  the  proper  prao-  cedure,  see  Fisher  v.  City  of 
tice  is  to  present  the  application  Charleston,  17  West  Va.  595; 
in  the  form  of  a  petition,  and  a  Fisher  v.  Mayor,  17  "West  Va.  628. 
'mere  motion  will  not  suffice.  Peo-  ^^  Keasey  d.  Bricker,  60  Pa.  St.  9. 
pie  -0.  Loomis,  94  111.  587.  As  to  »  See  Commercial  Bank  v.  Canal 
the  practice  in  the  Supreme  Court  Commissioners,  10  Wend.  35;  Peo- 
of  Illinois,  in  the  exercise  of  its  pie  v.  Judges  of  Washington,  1 
original  jurisdiction  in  mandamus,  Caine's  Eep.  511. 
see  People  b.  Thistlewood,  103  *  Dinwiddle  Justices  v.  Chester- 
Ill.  139.  As  to  the  practice  in  field  Justices,  5  Call,  556. 
Alabama,  consult  Ex  parte  Candee,  ^  sights  «.  yarnalls,  13  Grat.  393. 
48  Ala.  386;    Speed  v.   Cocke,  57 
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in  "West  Yirginia,  it  is  held  that  the  court  may  award  the 
alternative  writ  upon  the  filing  of  the  petition,  without  any 
previous  rule  to  show  cause,  i  And  in  Texas,  it  is  held  that 
no  rule  to  show  cause  is  necessary,  the  alternative  writ  itself 
being  regarded  as  the  equivalent  of  a  rule  to  show  cause  why 
the  peremptory  writ  should  not  issue. ^ 

§  504.  In  Wisconsin,  it  is  held  to  be  correct  practice, 
either  to  apply  to  the  court  in  the  first  instance  for  an  alter- 
native mandamus,  or  to  ask  for  a  rule  to  show  cause  why  the 
peremptory  writ  should  not  issue,  although  a  preference  is 
expressed  for  tlie  former  course.  If,  however,  the  latter 
course  is  adopted,  the  rule  to  show  cause,  if  no  issue  of  fact 
is  tendered,  serves  the  same  purpose  and  performs  the 
same  functions  as  the  alternative  writ*  But  the  practice  of 
moving  for  several  writs  of  mandamus  upon  one  and  the 
same  nile  to  show  cause,  is  regarded  as  improper,  and  but 
one  writ  should  issue  on  such  rule.  The  fact,  however,  that 
too  much  is  asked  in  the  rule  does  not  necessarily  warrant 
the  court  in  discharging  it,  and  if  the  rule  has  been  entered 
against  several  parties,  against  whom  different  writs  are 
asked,  a  peremptory  mandamus  may  be  allowed  as  to  one 
and  refused  as  to  the  others.  But  the  rule  would  seem  to  be 
otherwise  where  the  relator  proceeds  by  an  alternative  writ 
in  the  first  instance,'*  or  where  the  application  is  made  against 
two  public  oflScers  jointly.  ^ 

§  505.     "When  the  aid  of  a  mandamus  is   sought  against 
inferior  courts,  the  better  practice  would  seem   to  be 
to  apply  for  the  rule  to  show  cause  and  to  allow  a  hear-  *  363 
ing  upon  the  motion,  in  order  that  the  parties  in  inter- 
est may  have  a  full   opportunity  of  being   heard. «     But  if, 

'  Fisher  v.  Mayor,  17  "West.  Va.  *  State  «.  Superrisors  of  Beloit, 

628.  30  Wis.  79. 

2  Murphy  «.  Wentworth,  36  Tex.  "  People  v.  Yates,  40  111.   126. 

147.  «  Mx  ■parte  Garland,  43  Ala.  559. 

'Attorney  General  D.Lum,  3  Wis.  And  see  this  case  as  to  the  general 

507 ;    Schend  v.  St.   George's    So-  practice  in  granting  writs  of  man. 

ciety  49  Wis.  237.  damus  and  rules  to  show  cause. 
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upon  the  return  of  a  rule  to  show  cause  why  a  mandamus 
should  not  issue,  to  compel  the  judges  of  an  inferior  court 
to  sign  a  particular  bill  of  exceptions,  it  is  shown  that  the 
bill  as  presented  was  not  true,  the  rule  will  be  discharged 
and  the  case  remitted,  in  order  that  the  relator  may  apply  for 
a  mandamus  requiring  the  judges  to  sign  a  bill  of  excep- 
tions, or  show  cause.  1  And  if  the  object  and  purpose  of 
the  rule  are  not  stated  with  suiScient  clearness  to  apprise  the 
respondent  of  the  actual  thing  sought,  the  court  will  vacate 
the  rule.  2 

§  506.  Upon  the  argument  of  the  motion  for  a  man- 
damus, upon  a  rule  to  show  cause,  the  relator,  being  the 
moving  party,  properly  has  the  affirmative,  and  if  the  respond- 
ent has  been  heard  in  opposition  to  the  motion,  counsel  for 
the  relator  may  be  again  heai-d  in  reply.  ^  But  if  the  cause 
shown  against  issuing  the  alternative  writ  presents  an  issue 
of  fact  upon  a  material  point,  such  issue  should  not  be  tried 
upon  affidavits,  but  the  court  should  award  an  alternative 
mandamus,  to  the  end  that  after  return  thereto  the  issue 
may  be  regularly  tried.* 

§  507.  As  regards  the  verification,  by  affidavit  or  other- 
wise, of  the  application  for  a  mandamus,  a  distinction  was 
early  taken  by  the  kings  bench,  between  cases  where  the 
writ  was  sought  in  a  matter  of  right,  and  where  it  was  based 
upon  a  supposed  failure  of  duty,  and  while  in  the  former 
class  of  cases  it  was  held  that  an  affidavit  was  not  required, 
in  the  latter  class  the  court  would  not  proceed  unless  the 
facts  were  verified  by  affidavit. '  In  this  country,  the  Englisli 
rule  requiring  the  application  to  be  supported  by  affidavits 
has  not  been  very  strictly  adhered  to,  although  it  is  held 
that  the  petition  or  application  for  the  writ,  must  contain  a 

1  State  «.  Todd,  4  Ohio,  351.  "Wayne  Co.  8  Mich.  393. 

2  Houston  v.  The  Levy  Court,  5  *  Schend  v.  St.  George's  Society, 
Uan-ing.  15.                                            49  Wis.    237.      See    also    State  v. 

^  People  V.  Throop,  13  Wend.  Mayor  of  Manitowoc,  52  Wis.  423. 
184,  note ;  People  v.  Treasurer  of         ^  Queen  v.  Cory,  3  Balk.  230. 
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statement  of  all  the  facts  necessary  to  entitle  the  injured 
party  to  the  relief  songht,  and  that  these  facts  should  be 
verified  in  some  form.*  And  when  the  petition  is  required 
to  be  sworn,  the  omission  of  the  aiSdavit  is  fatal  to  the  pro- 
ceeding. ^  So  a  verification  upon  information  and  belief 
has  been  held  insufiicient  to  warrant  the  relief.*  But  a  veri- 
fication in  the  ordinary  form  of  a  jurat  to  an  affidavit  has 
been  held  sufficient.*  And  when  the  application  is  based 
upon  the  failure  of  duty  on  the  part  of  the  authorities  of  a 
municipal  corporation,  if  the  facts  set  forth  are  not 
verified  by  jurat  or  otherwise,  the  writ  will  be  refused,  *  364 
even  though  the  facts  alleged  are  sufficient  to  make  a 
case  requiring  the  aid  of  a  mandamus.  ^  But  while  it  may 
be  necessary,  in  tlie  case  of  a  private  relator  seeking  the 
extraordinary  aid  of  a  mandamus,  to  disclose  by  affidavit  the 
essential  facts  on  which  he  relies  for  relief,  yet  the  rule  is 
otherwise  when  the  writ  is  invoked  by  the  public  prosecutor, 
in  behalf  of  the  public.  And  when  the  proceedings  are 
instituted  by  the  attorney  general,  to  secure  the  performance 
of  a  public  duty,  he  need  only  suggest  to  the  court  the  non- 
performance of  the  public  right  and  demand  the  writ  to  com- 
pel its  performance,  without  verifying  his  application  by 
affidavit.* 

§  508.  "When  the  petition  for  mandamus^  is  made  by  sev- 
eral relators  jointly  seeking  relief,  it  is  competent  for  any 
one  of  the  number  to  make  the  affidavit  verifying  the  allega- 
tions of  the  petition,  and  in  such  case  the  omission  of  the 
other  relators  to  join  in  the  affidavit  is  not  a  fatal  objection 
to  the  proceedings.''  But  when  the  relator  has  omitted  in 
the  alternative  writ  important  allegations  of  fact  necessary 
to  entitle  him  to  the  relief  sought,  he  will   not  be  allowed 

1  People  V.  City  of  Chicago,  25         *  State  v.  Wright,  10  Nev.  167. 
111.  483.'  '  People  v.   City  of  Chicago,   25 

2  State  V.  Police  Jury,  33  La.  An.      111.  483. 

29.  "  State  v.  Wilmington  Bridge  Co. 

'  State  v.  School  District  No.  3,      3  Barring.  312. 
8  Neb.  98.  '  Cannon  v.  Janvier,  3  Houst.  37. 
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upon  the  hearing  to  supply  the  omission  by  the  affidavit  or 
application  on  which  the  alternative  vrrit  was  granted.  ^ 

S  509.  In  conformity  with  the  English  rule,  it  is  held 
that  affidavits  upon  which  an  application  for  a  manda- 
*  365  mus  is  based,  should  not  be  entitled,  since  there  is  no 
cause  yet  pending.  Thus,  when  it  is  sought  by  man- 
damus to  compel  an  inferior  court  to  give  judgment  in  a 
cause  then  pending  before  such  court,  the  affidavits  in  sup- 
port of  the  application  should  not  be  entitled,  as  there  is  yet 
no  cause  pending  in  the  court  to  which  the  application  is 
made,  and  an  indictment  for  perjury  would  therefore  fail, 
since  it  could  not  be  shown  that  such  a  cause  then  existed  in 
the  court  in  which  the  affidavit  was  made.* 

S  510.  Upon  the  hearing  of  the  application  for  the  writ, 
after  return  made,  the  proper  practice  is  to  act  only  upon  the 
original  papers  and  the  return,  and  affidavits  in  behalf  of  the 
relators  which  are  intended  as  a  replication  to  the  return  are 
not  admissible.  The  objection  to  receiving  such  affidavits  is 
that  they  might  contain  new  matter,  which  respondents  should 
be  permitted  to  answer,  and  the  proceedings  might  thus  be 
prolonged  indefinitely.  ^  And  M'hen  the  case  is  heard  upon 
the  alternative  writ  and  the  return,  affidavits  upon  which  the 
alternative  writ  was  issued  will  not  be  considered.* 

^  511.  Where  the  respondent  desires  to  take  advantage 
of  any  defect  in  the  notice  of  the  application  for  a  manda- 
mus, he  should  do  so  in  the  first  instance,  since  by  making 
return  to  the  writ  he  thereby  waives  all  defects  in  the  original 
notice,  and  can  not  afterward  take  advantage  thereof.  ^  And 
when  the  alternative  writ  is  granted  after  argument  and 
upon  notice  and  depositions  taken   under  the  order  of  the 

1  McKenzie  v.  Rutb,  23  Ohio  St.      !yn,  1  Weud.  318. 

871.  *  People  v.  Supervisors  of  SuUi- 

2  Haight  v.  Turner,  3  Johns.  Rep.      van  Co.  56  N.  Y.  349. 

371 ;     People  ».    Tioga     Common  '  People  v.  City  of  Cairo,  50  111. 

Pleas,  1  Wend.  391.    See  Ex  parte  159 ;  McBane    «.   The  People,  Ih. 

La  Targe,  6  Cow.  61.  505. 
'  People  V.  Corporation  of  Brook- 
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court,  a  motion  to  quasli  the  writ  as  improvidently  grauted 
will  not  be  entertained.  ^ 

§  512.  We  have  elsewhere  seen,  that  at  common  law  a 
writ  of  error  would  not  lie  to  the  judgment  of  an  inferior 
court  awarding  or  refusing  a  peremptory  mandamus,  but  tliat 
in  England  and  in  most  of  the  states  of  this  country  the  old 
rule  has  been  departed  from,  and  writs  of  error  are  allowed. 
But  as  to  the  decisions  of  inferior  courts  granting  or  refusing 
the  alternative  writ,  the  better  considered  doctrine  is,  that  no 
writ  of  error  or  appeal  will  lie,  the  judgment  of  the  court 
being  in  no  sense  a  final  judgment  upon  a  question  of  right 
between  the  parties.  ^  And  to  warrant  an  appeal  there  must 
be  a  final  judgment  in  favor  of  the  relator  and  awarding  the 
writ,  or  a  final  judgment  in  favor  of  respondent  and  dismiss- 
ing the  petition;  and  no  such  final  judgment  being  shown 
an  appeal  will  be  dismissed.*  So  when  it  is  ordered  that  a 
peremptory  mandamus  issue,  with  liberty  to  the  relator  to 
take  issue  upon  the  allegations  of  the  return,  no  appeal  will 
be  allowed  from  such  order,  since  it  does  not  determine  the 
action.* 

§  513.    Since  the  power  of  issuing  writs  of  manda- 
mus is   one    which  pertains   to  the   court  itself,  as  a  *  36G 
judicial  act,  the  alternative  writ  can   not  properly  be 
issued  by  a  clerk   of  court  without   an   order  of  the  court 
therefor.     And  a  reasonable  time  should  be  allowed  by  the 
court  within  which  to  make  return,  and  the  clerk  should  not 

'  State  «.  Pennsylvania  R.  Co.  41  Grat.  293.     And  see  Etheridge  i). 

N.  J.  L.  250.  Hall,  7   Port.  47.     In   Ohio,   it  is 

2  Slirever  v.  Livingston  Co.  9  Mo.  held  that  the  refusal  to  grant  the 
195;  Mx  parte  8\ia.gga,  19  Mo.  339.  alternative  writ  is  not  revievt^able 
See  also  People  «.  Pairman,91  N.  upon  writ  of  error  from  the  Su- 
Y.  385.  But  in  some  of  the  states  preme  Court,  and  that  the  remedy 
an  order  of  a  court  of  record  refus-  in  such  case  is  to  apply  to  the  Su- 
ing to  award  an  alternative  man-  prenie  Court  for  the  writ.  State  -o. 
damns,  is  treated  as  a  final  order  Cappeller,  37  Ohio  St.  121. 
which  may  he  reviewed  by  an  ap-  *  Watts  v.  President,  46  Md.  500. 
pellate  court.    Ex  parte  Morris,  11  ♦  People  v.  Clyde,  69  N.  Y.  603. 
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be  allowed  to  fix  sach  time  in  his  own  discretion. ^  If  sued 
out  in  vacation,  it  has  been  held  that  the  writ  should  be 
made  returnable  to  the  next  term  of  the  court,  and  that  it 
was  error  to  make  it  returnable  at  chambers,  and  to  hear  and 
determine  the  case  at  chambers  and  grant  the  peremptory 
writ  upon  such  hearing.  ^  Being  an  extraordinary  remedy, 
however,  and  one  which  issues  only  when  the  ordinary  pro- 
cess of  the  courts  would  prove  unavailing,  it  would  seem  to 
be  competent  for  the  court  to  make  it  returnable  according 
to  the  necessities  of  the  particular  case.  And  in  the  absence 
of  any  rule  fixing  the  time  for  the  return,  it  is  left  to  the  dis- 
cretion and  judgment  of  the  court  awarding  the  writ.  ^ 

§  514.  We  have  already  seen  that  the  afiidavits,  upon 
which  the  application  for  a  mandamus  is  based,  should  not 
be  entitled,  and  the  same  rule  applies  to  the  application  or 
relation  itself,  which  should  simply  be  addressed  to  the  court 
to  which  it  is  presented,  without  being  entitled  in  any  cause, 
since  the  proceedings  at  this  stage  are  merely  ex  parte  A 
An  objection,  however,  on  the  ground  that  the  application  is 
entitled,  being  merely  formal,  should  be  taken  in  limine. 
The  application  or  relation  should  state  facts,  and  not  mere 
evidence  or  legal  conclusions  from  facts.  And  matters  of 
which  the  court  will  take  judicial  notice,  or  which  would 
properly  appear  by  way  of  defense,  need  not  be  stated,  but  it 
should  always  appear  that  the  inferior  tribunal  or  officer 
against  whom  the  writ  is  sought  is  legally  required  to  per- 
form the  desired  act.^ 

§  515.     When  the  application  has  once  been  made 
*  367  and  refused,  the    courts    are    exceedingly   averse   to 
granting  the  writ  upon  a  subsequent  application,  hold- 
ing that  the  parties  should  come  prepared  with  proper  mate- 
rials in  the  first  instance.'       And    when   a   mandamus    is 

'  People  ®.  Brooks,  57  111.  143.  And  see  Price  v.  Harned,  lb.  473. 

'  Murphy  «.  Wontworth,  36  Tex.  «  Chance  v.  Temple,  1  Iowa,  179. 

147.  6  Queen  v.  Pickles,  3  Ad.  &  E.  N. 

3  State  «.  Jones,  1  Ired.  129.  S.  599,  note  1). 
*  Chance  «.  Temple,  1  Iowa,  179. 
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refused,  on  the  ground  of  want  of  demand  and  refusal  to 
perform  the  act  sought,  it  is  held  that  the  writ  will  not  be 
granted  on  a  new  application,  even  though  it  show  a  detnand 
and  virtual  refusal,  since  the  former  apjDlication  was  denied,  i 
But  it  is  held  that  the  objection  for  want  of  demand  and 
refusal,  should  be  taken  at  the  outset  of  the  argument  upon 
the  rule  to  show  cause,  and  that  it  will  not  avail  at  a  later 
stage  of  the  proceedings,*  or  upon  an  appeal  from  a  judg- 
ment awarding  the  peremptory  writ* 

§  516.  As  regards  the  time  when  the  application  should 
be  made,  it  is  believed  to  be  the  usual  practice  under  the 
statutes  of  most  of  the  states,  to  entertain  applications  for 
the  alternative  writ  at  any  time,  either  in  term  or  in  vaca- 
tion. In  Alabama,  however,  it  is  held  tl](at,  in  the  absence 
of  statute  regulations  upon  the  subject,  the  application  should 
be  made  to  the  court  only  in  term  time,  and  that  it  is 
improperly  made  to  a  judge  in  vacation.* 

§  517.  Service  of  the  alternative  writ  is  usually  made 
upon  the  person  or  oiBcer  who  is  to  perform  the  required 
act,  or  whose  duty  it  is  to  make  return.  In  the  case  of 
municipal  corporations,  the  practice  was  early  established  of 
delivering  the  writ  to  the  mayor,  as  being  the  "  most  visible 
part"  of  the  corporation. ^  And  in  mandamus  to  a  board 
of  county  supervisors,  the  original  writ  should  be  delivered 
to  the  chairman  of  such  board,  and  a  copy  should  be  deliv- 
ered to  each  of  the  other  members.^  And  acceptance  of 
service  by  a  clerk  of  such  board,  although  stated  to  be  "  by 
order  of  the  board,"  is  insufficient.''     As  regards  the  manner 

'  Ex  parte  Thompson,  6  Ad.   &  Trustees  of  Ouray,  4  Col.  391. 

E.  N.  S.  721.  ^  Queen  ii.  Chapman,  6  Mod.  Rep. 

2  Queen  «.  Gamble,  3  Per.  &  Dav.  153;  King  v.  Mayor  of  Exeter,  13 

133,  note  d.  Mod.  Rep.  351. 

'  City  of  Chicago  v.  Sansum,  87  '  f  tate  ■».  Supervisors  of  Mineral 

VX  183.  Point,  33  Wis.  896. 

*  Ex  parte  Grant,  6  Ala.  91.    As  '  Downs  v.  Supervisors,  4  Bissell, 

to  the  power  to  issue  the  writ  in  508.                               ^ 
vacalion  in  Colorado,  see  People  v. 

26 
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of  serving  the  alternative  writ  or  the  rule  to  show  cause,  it 
would  seem,  in  the  absence  of  any  imperative  statute  requir- 
ing personal  service,  that  such  service  is  not  absolutely  neces- 
sary before  granting  the  peremptory  writ,  except  to  lay  the 
■foundation  for  proceedings  in  attachment  for  contempt 
*  368  in  violating  the  writ.  *  And  after  the  respondent  has 
made  return  to  the  alternative  writ  upon  the  merits,  he 
can  not  set  up  as  a  further  return  that  he  was  not  served  with 
any  notice  of  the  jDroceeding,  other  than  the  alternative  writ.  ^ 
Nor  is  it  necessary,  for  the  purposes  of  awarding  the  per- 
emptory writ  or  an  attachment  for  contempt  in  violating  it, 
that  the  alternative  mandamus  shoiild  have  been  served  by. 
an  officer  of  the  court,  duly  authorized  to  sei've  process,  it 
being  regarded  more  in  the  nature  of  an  ordinary  rule,  which 
may  be  served  by  an  attorney  or  other  person.^  And  it  has 
been  held  that  service  by  delivering  a  copy,  at  the  same 
time  producing  the  original,  was  good.*  And  service  by 
delivering  a  copy  of  the  original  writ  will  not  be  set  aside, 
because  the  original  was  not  served  and  was  not  shown  to  the 
person  on  whom  service  was  made.  ^  But  it  has  been  held 
that  service  by  reading  or  merely  offering  to  read  the  writ  to 
the  respondent,  the  officer  retaining  the  writ  on  which  to 
make  his  return,  like  an  ordinary  process,  was  insufficient.* 
S  517  a.  When  the  writ  is  sought  to  compel  the  perform- 
ance of  a  duty  by  a  railway  company  it  should  be  directed 
to  the  corporation  as  such,  and  should  be  served  upon  the 
officers  of  the  corporation  who  have  the  power  and  whose 
duty  it  is  to  execute  it,  and  against  whom  an  attachment 
might  issue,  if  necessary,  to  enforce  obedience  to  the  man- 
date of  the  court.'  If  the  writ  is  directed  to  a  foreign  cor- 
poration, such  as  a  railway  company,  engaged  in  business 

'  State  «.  Jones,  1  Ired.  129.  ^  Queen  v.  Birmingham  etc.  R. 

2  Edwards  «.  United   States,  103  Co.  1  El.  &  Bl.  293. 

U.  S.  471.  '  Ladue  d.  Spalding,  17  Mo.  159. 

^  People  V.  Pearson,  3  Scam.  374.  '  State  ».  Pennsylvania  R.  Co.  41 

*St.    Louis     County    Court    v.  N.  J.  L.  250;  8.  C.  42  N.  J.  L.  490. 
Sparks,  10  Mo.  118. 
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in  the  statp,  to  enforce  a  duty  growing  out  of  such  business, 
it  may  be  served  upon  any  officer  of  the  corporation  within 
the  state  upon  whom  service  could  have  been  made  at  com- 
mon law  upon  a  domestic  corporation.  In  other  words,  the 
service  should  be  upon  the  chief  officer  of  the  corporation,  or 
upon  that  select  body  within  it  whose  province  it  is  to  put 
in  motion  the  machinery  necessary  to  the  performance  of  the 
duty  in  question,  or  upon  such  superior  officer  as  would  be 
exjjected  to  execute  the  order. i 

§  518.  Questions  of  costs,  in  granting  or  withholding 
relief  by  mandamus,  are  usually  regulated  by  statute,  or  left 
to  be  determined  by  the  discretion  of  the  court,  and  are 
hence  not  susceptible  of  being  regulated  or  determined  by 
fixed  and  definite  rules.  "Where  the  application  for  the  man- 
damus is  merely  ex  parte,  it  would  seem  that  costs  should  not 
follow  its  denial.  But  where  notice  of  the  motion  is  given 
to  the  adverse  party,  which  he  opposes,  and  the  law  is  so 
plainly  against  the  relator  that  the  application  is  denied,  costs 
may  be  awarded  against  him.^  And  under  a  statute  provid- 
ing that,  unless  otherwise  directed  by  law  or  by  the  court, 
costs  shall  follow  the  event  of  every  action,  it  is  held  that 
proceedings  in  mandamus  are  not  to  be  excepted  from  the 
general  rule,  and  are  governed  by  the  statute.  ^  If,  however, 
it  appears  from  the  return  to  the  alternative  writ,  that  the 
respondent  did  not  intend  any  evasion  ot  duty,  and  that  he 
has  fully  complied  with  the  requirements  of  the  writ,  it  is 
proper  to  dismiss  the  proceedings  without  costs.* 

'  State  ».  Pennsylvania  R.  Co.  42  And  see  People  v.  Supervisors  of 

N.  J.  L.  490.     In  Nevada,  it  is  held  Columbia,  5  Cow.  291. 

tliat  when  the  proceeding  is  insli-  '  Fox  b.  Whitnej',  33  N.  H.  408. 

tuted  against  a  board  of  trustees  of  *  Stale  v.  Bonnitield,  10  Nov.  401. 

a  corporation,  while  it  would  seem  As  to  the  efiect  of  a  judgment  for 

to  be  the  better  practice  to  serve  costs  separate  from  that  awarding 

each  individual  trustee,  yet  service  the  peremptory  writ,   see   State  v. 

upon  the  president  of  the  board  is  County  Clerk  of  Manitowoc  Co.  48 

sufficient.    State  c.  Wright,  10  Nev.  Wis.  113.     See  as  to  costs,  in  South 

1(57.  Carolina,  State  ».  County  Treasurer, 

2  Ex   'parte   Root,    4    Cow.   548.  10  Rich.  N.  S.  40. 


404  MANDAMUS.  [PAKT  I. 

§  519.  In  the  matter  of  amendments,  there  would 
*  369  seem  to  be  no  reason  why  proceedings  in  mandamus 
should  not  be  governed  by  the  same  rules  which  pre- 
vail in  the  case  of  ordinary  legal  remedies.  And  the  alterna- 
tive writ  may  be  altered  or  amended  so  as  to  preserve  the 
symmetry  of  the  proceedings,  and  to  make  it  conformable 
thereto.!  The  courts  will  not,  however,  ordinarily  permit 
the  peremptory  writ  to  be  amended,  but  if  it 'demands  more 
than  the  relator  is  entitled  to  under  his  alternative  writ,  it 
may  be  set  aside,  and  the  relator  may  amend  the  alternative 
writ  and  then  be  entitled  to  a  peremptory  mandamus. ^ 

§520.  The  doctrine  is  regarded  as  well  settled  in  Ena:- 
land,  that  when  the  rule  for  the  alternative  writ  has  been  dis- 
charged, because  of  defects  in  the  affidavit  on  which  the 
application  was  based,  it  can  not  afterwards  be  granted  upon 
an.  amendment  to  the  affidavit,  the  only  recognized  excep- 
tions to  the  rule  being  in  cases  where  the  amendment  is 
merely  in  matter  of  form,  as  in  the  title  of  the  cause  or  the 
jurat.  3  But  when  the  return  is  so  defective  that  a  demurrer 
thereto  would  have  been  sustained,  but  instead  of  demurring 
a  material  issue  has  been  joined  and  tried  by  a  jury,  leave 
may  be  allowed  to  file  an  amended  return.* 

§  521.  Since  the  issuing  of  an  alternative  mandamus, 
upon  an  ex  parte  application,  is  not  at  all  conclusive  upon  the 
real  merits  of  the  controversy,  or  the  sufficiency  of  the  appli- 
cation, it  follows  that  the  respondent  should  be  allowed  an 
opportunity  of  testing  the  sufficiency  of  the  alternative  writ, 
or  of  the  application  therefor,  before  being  compelled  to 
make  return.  Such  an  opportunity  is  usually  afforded  by  a 
motion  to  quash  the  alternative  mandamus,  which  may  be 
grounded  either  upon  defects  in  substance,  or  in  form.      The 

1  State  V.  Acting  Board  of  Alder-  King,  13  Fla.  451. 

men,  1   Ricli.  N.   S.  30;   State  v.  ^  Queen  ».  Great  "Western  R.  Co. 

Gibbs,  13  Fla.  55;  United  States  ».  5  Ad.  &  E.  N.  S.  597. 

Union  Pacific    R.    Co.    4    Dillon,  *  State  «.  School  Land  Commis- 

479.  sioners,  9  "Wis.  200. 

^  Commissioners  of  Columbia  «. 
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motion  to  quasli  in  mandamns  cases,  performs  the  functions 
of  a  demurrer  to  a  declaration  in  an  ordinary  action  at  common 
law,  and  it  is  regarded  as  the  appropriate  means  of 
testing  the  snfiEiciency  of  the  application,  i     And  it  is  *  370 
held  that  the  respondent  is  not  bound  to  present  his 
objections  to  the  writ  by  return,  but  may  in  lieu  thereof  raise 
all  objections  by  a  motion  to  quash  the  alternative  writ,  and 
upon  this  motion  he  is  always  entitled  to  be  heard.  ^      If  the 
motion  to  quash  is  overruled,  the  proper  practice  is  to  allow 
'  the  respondent,  if  he  desires,  further  time  to  make 
return.  3     If  the  motion  is  sustained,  leave  may  be  *  371 
given  to  amend.* 

§  522.  Any  variance  in  substance  between  the  order  of 
the  court  and  the  terms  of  the  alternative  writ,  by  which  the 
character  of  the  act  to  be  performed  is  changed,  constitutes 
such  a  defect  as  may  be  taken  advantage  of  by  a  motion  to 
quash. 5  And  in  general  it  may  be  said  that  since  it  is 
incumbent  upon  the  relator  to  show  a  clear  right  to  the  relief 
before  it  is  awarded,  a  motion  to  quash  the  alternative  man- 
damus will  be  sustained  when  he  fails  to  show  such  right.* 
So  if  the  alternative  writ,  as  well  as  the  petition  on  which  it 
is  granted,  is  defective  in  substance,  a  motion  to  quash  will 
be  sustained.''  But  in  Iowa,  it  is  held  that  when  it  appears 
from  the  petition  that  the  relator  has  a  plain  and  adeqiiate 
remedy  in  another  form  of  action,  the  objection  should  be 
raised  by  demurrer,  and  not  by  motion  to  dismiss  the 
action.  8 

§  523.  Under  the  English  practice,  all  objections  to  the 
alternative  writ„  in  limine,  should  be  raised  by  motion  to 

>  State  ■».  Lean,  9  Wis.  379.  '  State  «.  Hastings,  10  Wi?.  51S; 

2  Harwood  ii.  Marshall,   10  Md.      State  v.  Elwood,  11  Wis.  17 ;   State 
451.  «■  Slaven,  ITd.  153. 

3  State  «.  Lean,  9  Wis.  379.  '  McCoy  ».  Justices  of  Harnett,  5 
*  State  v.  Hastings,  10  Wis.  518.      Jones,  265. 

See   State  v.  Elwood,  11  Wis.  17;  »  Meyer  d.   County  of  Dubuque, 

State  V.  Slaven,  lb.  153.  43  Iowa,  593. 

8  Hawkins  d.  More,  8  Ark.  345. 
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qnash,  before  reinrn  made,  and  by  making  return  the  respon- 
dent is  iisnally  precluded  from  raising  any  objections  to  tlie 
writ  itself.  1  And  after  return  made  and  issue  tried  thereon, 
the  courts  will  not  quash  the  writ  upon  grounds  which  might 
properly  have  been  urged  against  making  the  rule  for  the 
mandamus  absolute,  as  that  the  prosecutor  had  deceived  tlie 
court  in  obtaining  the  writ.^  In  this  country,  the  tendency 
has  been  toward  a  less  stringent  pi'actice,  and  it  is  held  that 
a  motion  to  quash  for  defects  in  substance  will  lie,  even  after 
return  made.*  But  as  regards  objections  of  a  merely  formal 
and  technical  nature,  the  English  practice  still  prevails,  and  it 
is  held  that  all  such  objections  should  be  urged  by  motion  to 
quash  in  the  first  stage  of  the  proceedings,  and  they  will  not 
be  allowed  to  prevail  after  return.* 

S  524.  As  a  matter  of  convenience,  it  is  frequently  stip- 
ulated by  counsel,  that  the  petition  or  application  for  the 
alternative  mandamus  sliall  stand  for  the  writ  itself. 
*  372  In  such  cases,  a  motion  to  quash  has  the  effect  of  fully 
presenting  to  the  court  for  its  decision  the  questions 
raised  by  the  application,  and  whether  it  shows  a  right  to  the 
relief  sought.  In  other  words,  the  motion  to  quash  performs 
in  such  case  the  functions  of  a  demurrer,  and  brings  the  law 
of  the  case  fully  before  the  court.  All  the  facts  which  are 
sufficiently  pleaded  are  admitted  by  the  motion,  and  the  prin- 
cipal question  presented  is,  whether  enough  is  shown  in  the 
petition  or  application  to  entitle  the  relator  to  a  peremptory 
mandamus.  5 

§  525.  Where  the  return  to  the  alternative  wi'it  specifies 
and  sets  out  in  detail  the  objections  to  grjinting  the  relief 
sought,  such  objections  being  in  the  natiire  of  a  demurrer  to 
the  writ,  the  effect  of  quashing  that  portion  of  the  return  is 
regarded  as  equivalent  to  overruling  a  demurrer  to  the  alter- 

'  King  1).  Mayor  of  York,  5  T.  R.  '  Hawkins  v.  More,  3  Ark.  345. 

66.  «  Fuller  «.  Trustees,  6  Conn.  532. 

2  Queen  v.  Mayor  of  Stamford,  6  ^  People  v.  Salomon,  51  111.  40. 
Ad.  &  E.  N.  S.  483. 
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native  writ,  and  although  such  practice  is  deemed  irregular, 
the  court  may  treat  the  questions  presented  as  arising  on 
demurrer.! 

§  526.  As  to  the  form  of  entering  judgment,  when  the 
relator  fails  to  make  out  a  case  entitling  him  to  the  peremp- 
tory writ,  it  is  held  to  be  the  proper  practice  to  enter  the 
judgment  that  the  respondent  go  without  day,  and  that  he 
recover  of  the  relator  his  costs.  And  it  is  improper,  in  such 
case,  to  enter  judgment  that  the  writ  be  quashed,  since  such 
judgment  is  only  appropriate  when  the  petition  does  not  dis- 
close a  case  coming  within  the  legitimate  scope  of  the  writ  of 
mandamus,  or  when  it  is  informal  or  defective.* 

§  527.  Where  exceptions  to  tlie  return  are  overruled  and 
the  relator  asks  leave  to  plead  over,  his  motion  should  be 
granted,  the  proceedings  being  assimilated  as  nearly  as  possi- 
ble to  pleadings  in  ordinary  actions.  ^  And  where,  upon 
return  or  answer,  the  relator  moves  for  a  peremptory  writ 
upon  the  pleadings,  the  effect  of  such  motion  is  the  same  as 
a  demurrer  to  the  return  for  not  stating  facts  sufficient  to 
constitute  a  defense.*  So  when  respondent  submits  affida- 
vits in  opposition  to  the  motion  for  the  peremptory  writ,  and 
the  relator  proceeds  to  argue  and  submit  the  motion  without 
submitting  further  papers,  such  practice  is  equivalent  to  a 
demurrer  to  the  facts  averred  by  the  respondent.'  But, 
while  the  relator  is  entitled  to  the  benefit  of  all  admissions 
contained  in  the  return,  if  the  case  is  brought  to  argu- 
ment upon  the  alternative  writ  and  the  return,  he  can  *  373 
not  Insist  upon  facts  alleged  in  his  petition  for  the 
mandamus,  or  in  the  accompanying  affidavits. ^ 

8  528.     The  practice  in  the  United  States  courts  in  cases 

■  County  Court  of  Madison  v.  The  '  State  ■b.  Jones,  10  Iowa,  65. 

People,  58  111.  456.    As  to  the  prac-  *  People  v.  Supervisors    of   San 

tice    upon    a  frivolous  and  sham  Francisco,  27  Cal.  655. 

return,  see  People  v.  Board  of  Super-  ^  People  v.  Fsiirman,  91  N.  Y.  385. 

visoi-s,  45  Cal.  395.  "People  ■».  Commissioner  of  State 

2  TuckiH-  1).  Justices  of  Iredell,  1  Land  Office,  19  Mich.  470. 
Jones,  451. 


408  MANDAMUS.  [PABT  I. 

of  mandamus,  prior  to  the  act  of  congress  of  June  1,  1872,  ^ 
was  substantially  identical  with  the  practice  at  common  law. 
That  act  provided  that  the  circuit  and  district  courts  of  the 
United  States,  in  other  than  equity  and  admiralty  causes, 
shall  conform  as  near  as  may  be  in  their  practice  and  plead- 
ings to  the  practice  in  the  state  courts  where  they  are  situated. 
The  effect  of  this  statute,  upon  the  practice  in  cases  where 
tlie  jurisdiction  by  mandamus  is  exercised  by  these  courts, 
as  ancillary  to  their  existing  jurisdiction  conferred  by  law, 
does  not  seem  to  have  been  settled  by  any  direct  adjudication. 
It  is  held,  however,  that  this  act  does  not  apply  to  proceed- 
ings by  mandamus  in  the  federal  courts  in  case  of  a  special 
jurisdiction,  created  and  conferred  by  a  special  act  of  con- 
gress for  that  purpose,  as  under  the  act  of  March  3,  1873, ^ 
which  provides  that  the  proper  circuit  court  of  the  United 
States  shall  have  jurisdiction  to  hear  and  determine  all  cases  of 
mandamus  to  compel  the  Union  Pacific  Railway  Company  to 
operate  its  road  as  required  by  law.  And  in  cases  arising 
under  this  statute,  the  courts  will  still  be  governed  by  the 
rules  of  practice  prevailing  at  common  law.* 

'  16  Statutes  at  Large,  197.  '  United  States  v.  XJalon  Pacifio 

2 17  Statutes  at  Large,  509.  R.  Co.  3  Dill.  527. 
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OF  THE  ALTERNATIVE  WRIT. 

g  529.  Distinction  between  alternative  and  peremptory  writs. 

530.  General  nature  of  the  alternative  writ. 

531.  Origin  of  term  mandamus;  writ  bears  name  of  state  or  sovereign. 
533.  Form  of  writ;  distinction  as  to  the  discretionary  nature  of  act 

required. 

533.  Form  of  mandamus  to  courts  to  act  on  matters  within  their 

judgment. 

534.  The  same  as  to  ministerial  duties  of  court. 

535.  Form  of  writ  to  compel  auditing  of  demands  against  municipality. 

536.  General  principles  as  to  contents  of  alternative  writ. 

537.  ThesanSe;  must  show  clear  right;  facts  uecessary. 

538.  Writ  must  correspond  with  order  of  court;  defects  in  substance, 

how  taken  advantage  of.  , 

539.  Mandatory  clause ;  great  strictness  required ;  general  requisites. 

540.  Absence  of  other  legal  remedy  need  not  be  alleged. 

541.  Alternative  writ  must  follow  rule  to  show  cause. 

542.  Direction  of  the  writ;  general  rule;  rule  where  two  persons  may  do 

the  act. 

543.  Direction  to  municipal  corporation. 

544.  Direction  to  courts. 

545.  Direction  to  private  corporation,  where  inspection  of  books  is 

sought. 

546.  Conclusion  in  the  alternative;    omission  not  fatal;  defects  not 

supplied  from  return. 

§  529.  Writs  of  mandamus  as  employed  in  the 
*  374  courts  of  England  and  of  this  country,  are  divided  into 
two  general  classes,  whose  distinguishing  features  are 
clearly  marked  and  universally  recognized.  These  are  the 
alternative  and  the  peremptory  writ,  which  sustain  toward 
each  other  a  relation  somewhat  akin  to  that  of  original  and 
final  process  in  an  ordinary  action  at  law.  The  chief  points 
of  difference  between  these  two  writs,  or  rather  forms  of  the 

(409) 
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same  writ,  relate  to  the  time  when  thoy  are  issued, 
*  375  and    their  nature    as  admitting' of  answer  or  return. 

The  alternative  writ  issues  in  the  earlier  stages  of  the 
cause,  in  some  cases  upon  a  rule  to  show  cause, -in  others 
upon  a  formal  petition  or  application,  without  such  rule.i 
In  either  event,  its  purpose  is  one  and  the  same,  namely,  to 
apprise  the  respondent  of  the  nature  and  grounds  of  the  relator's 
claim  for  relief,  and  to  afford  him  an  opportunity  of  perform- 
ing the  act  required,  or  of  showing  cause  to  the  contrary.  It 
therefore  concludes  with  a  clause  in  the  alternative,  command- 
ing the  respondent  to  perform  the  duty  in  question,  or  show 
cause  to  the  court  by  a  given  day  why  he  should  not  perform 
it,  and  it  is  from  this  clause  that  the  alternative  writ  derives 
its  name.  It  follows  necessarily,  from  the  object  as  well  as 
the  structui'e  of  the  alternative  writ,  that  it  admits  of  an 
answer  or  return,  in  which  the  respondent  may  set  forth  the 
reasons  why  he  should  not  yield  obedience  to  the  mandate 
of  the  court.  The  peremptory  mandamus,  as  we  shall  here- 
after see,^  is  the  final  mandiite  of  the  court,  granted  after  full 
hearing  and  satisfactory  proof,  commanding  the  respondent 
forthwith  to  perform  the  duty  in  question.  It  is  absolute 
and  peremptory  in  its  nature,  admitting  of  no  answer  or 
i-eturn,  and  to  its  mandate  the  respondent  is  required  to  yield 
implicit  obedience,  under  pain  of  attachment  for  a  contempt 
of  court.* 

S  530.  In  its  form,  the  alternative  mandamus  is  simply 
a  command  of  the  court,  that  the  person  to  whom  it  is 
directed  shall  perform  a  particular  act  or  duty  therein  speci- 
fied, in  favor  of  the  relator  or  prosecutor,  whose  right  is 
stated  by  way  of  inducement,  or  that  cause  be  shown  to  the 
contrary  within  a  given  time.  In  its  general  features,  it  has 
been  compared  to  a  declaration  in  an  ordinary  action  at  law, 
it  being  the  province  of  each  to  notify  the  opposite  party  of 

<  See  §§  500,  502,  503,  ante.  •  See  Chapters  X  and  XI,  post. 

"  See  Chapter  X,  post. 
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the  cause  of  action,  and  of  the  particular  relief  clairaed.' 
And  the  alternative  writ  may  be  said  to  combine  the  double 
functions  of  process  and  pleading  in  the  same  cause,  to  the 
extent  that  it  serves  to  bring  the  respondent  into 
court,  as  well  as  to  apprise  him  definitely  of  the  *  376 
grounds  of  action  against  him.  Although  largely 
subject,  however,  to  the  ordinary  principles  and  rules  of  plead- 
ing, it  is  moi'e  frequently  spoken  of  as  a  process  or  writ  than 
as  a  form  of  pleading.  And  it  has  been  held  to  partake  of 
the  nature  of  an  ordinary  rule  of  court,  to  the  extent  that  it 
may  be  served  by  an  attorney  or  other  person,  ofijcial  service 
by  an  officer  of  court  not  being  required.  ^ 

§•531.  The  term  mandamus,  as  applied  both  to  the  alter- 
native and  to  the  peremptory  writ,  seems  to  owe  its  origin  to 
that  large  class  of  mandates,  or  letters  missive,  by  which  the 
sovereign  of  England  formerly  directed  the  performance  of 
any  desired  act  at  the  hands  of  his  subjects,  in  which  the 
word  ^^ mandamus"  was  always  employed.  These  mandates; 
however,  bore  no  other  resemblance  to  the  present  writ  of 
mandamus  than  the  name,  and  were  in  no  sense  judicial 
writs,  although  they  may  be  regarded,  to  the  extent  here 
indicated,  as  the  germ  of  the  present  writ.  Being  originally 
a  prerogative  writ  in  England,  and  still  preserving  many  of 
its  prerogative  features,  it  always  issues,  in  that  country,  in 
the  name  of  the  sovei-eign.  In  the  United  States,  although 
the  prerogative  theory  of  the  writ  is  generally  discarded,  ^ 
writs  of  mandamus  still  bear  the  name  of  the  state  as  prose- 
cutor, although  the  object  sought  may  be,  and  usually  is,  the 
enforcement  of  merely  private  rights.*  It  seems,  however, 
to  be  the  growing  tendency  of  the  courts  in  this  country,  to 
regard   the  use  of  the  name   of  the  state  or  sovereignty  as 

1  See  Caual  Trustees  «.  The  Peo-  States,  13  Pet.  537;  Gilman  «.  Bas- 

ple,  13  111.  354.  sett,  33  Conn.  298. 

'■*  People  v.  Pearson,  8  Scam.  274.  *  State  v.  Commissioners  of  Perry, 

See  also  State  ■».  Jones,  1  Ired.  129.  5  Ohio  St.  497;  Chance  v.  Temple, 

^  See  Commonwealtli ».  Dennison,  1  Iowa,  179. 
34  How.  66 ;  Kendall «.  The  United 
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merely  nominal,  since  the  writ  is  generally  considered  as  a 
civil  remedy.  1 

S  532.  An  important  distinction  is  to  be  observed  as 
regards  tlie  form  of  the  alternative  mandamus,  between  cases 
where  it  is  granted  to  compel  the  performance  of  a  plain  and 
■unmistakable  official  duty,  ministerial  in  its  nature  and 
involving  the  exercise  of  no  official  judgment,  and  cases 
where  it  issues  to  public  officers  merely  to  set  them  in 
*  877  motion,  and  to  compel  them  to  act  upon  matters  rest- 
ing within  their  discretion.  And  while,  in  the  former 
class  of  cases,  it  is  proper  for  the  writ  to  designate  speciii- 
cally  the  precise  act  or  thing  whose  performance  is  required, 
in  the  latter  class  the  writ  should  run  in  general  terms,  merely 
commandir,g  the  officers  to  act  upon  the  matter  in  question, 
without  directing  them  to  act  in  any  particular  manner,  or 
to  reach  any  given  result.  ^ 

§  533.  The  pi-inciple  just  considered  applies  with  equal 
force  in  determining  upon  the  form  of  the  writ  when  granted 
against  subordinate  courts,  for  the  purpose  of  setting  them 
in  motion.  And  where  the  writ  issues  to  compel  a  subordi- 
nate court  to  act  upon  some  matter  properly  within  its 
jurisdiction,  it  will  not,  in  terms,  prescribe  the  nature  of  the 
judgment  to  be  rendered,  or  the  party  in  whose  iavor  the 
court  shall  decide,  but  will  merely  command  the  court  to  pro- 
ceed and  determine  the  matter  in  controversy,  leaving  it  to 
render  such  judgment  as  it  may  deem  just.^  So  where  the 
writ  is  granted  against  the  judge  of  an  inferior  court,  to  pro- 
cure the  signing  of  a  bill  of  exceptions,  it  should  in  no  event 
command  him,  in  terms,  to  sign  a  bill  absolutely  as  presented, 
but  only  to  sign  it  after  being  duly  settled,  leaving  the  dis- 
cretion of  the  judge  untrammeled  as  to  what  the  contents  of 

'  Brower  ».  O'Biiea,  3  Ind.  423.  ill,  6  Nev.  30 ;  People  v.  Breunan, 

'  People  v.  Supervisors  of  Dutch-  39  Barb.  651. 

ess,  1   Hill,  50;    Humboldt  Co.  ■».  ^  Life    &  Fire  Insurance  Co.  v. 

County  Commissioners  of  Church-  Adams,  9  Pet.  573. 
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tlie  bill  shall  be.i  So,  too,  where  the  aid  of  mandamus  is 
sought  to  compel  an  inferior  court  to  approve  the  sureties 
upon  an  oiBcial  bond,  it  is  regarded  as  the  correct  practice  to 
so  frame  the  alternative  writ  as  to  direct  the  court  to  proceed 
and  act  upon  the  application,  and  to  hear  evidence  offered  as 
to  the  sufficiency  of  the  sureties,  and  to  approve  them  if 
sufficient.  2 

§  534.  Where,  however,  the  aid  of  mandamus  is  invoked 
to  compel  a  court  to  perform  an  act  of  a  ministerial  nature, 
concerning  which  it  is  vested  with  no  discretionary  powers, 
there  would  seem  to  be  no  impropriety  in  the  alternative  writ 
containing  a  direct  and  formal  command  to  the  court 
to  do  the  particular  thing  required.  Thus,  where  a  *  378 
subordinate  court  has  no  power  by  law  to  set  aside 
verdicts,  or  to  grant  new  trials,  and  it  is  its  plain  duty  to 
enter  judgment  upon  a  verdict  rendered,  it  is  proper  for  the 
writ  to  command  the  court  in  positive  terms  to  enter  the 
judgment.^  So  where  the  signing  of  judgment  is,  under  the 
laws  of  a  state,  a  necessary  and  absolute  duty  on  the  part  of 
the  judge,  without  which  the  judgment  cannot  be  enforced, 
the  writ  may,  in  terms,  command  the  signing  of  the  judg- 
ment, the  act  of  affixing  the  signature  being  regarded  as 
purely  a  ministerial  duty.* 

§  535.  Upon  principles  analogous  to  those  just  considered, 
the  form  of  the  writ  may  be  determined  in  cases  where  it  is 
applied  to  set  in  motion  municipal  officers,  and  to  compel  the 
auditing  of  claims  and  demands  against  municipal  corpora- 
tions. And  where  the  writ  issues  to  compel  municipal 
authorities  or  boards  to  audit  and  pass  upon  demands  against 
the  municipality,  it  should  be  limited  in  form  and  terms  to 
merely  setting  the  officers  in  motion  and  requiring  them  to 
act,  without  directing  them  to  render  any  particular  decision, 

'  People  V.  Lee,  14  Cal.  510.  45.    See  also  Lloyd  v.  Brinck,  35 

2  State  1).  Howard   Co.  Court,  41  Tex.  1. 

Mo.  247.  *  Life   &  Fire    Insurance  Co.  v. 

*  Cortleyou  v.  Ten  Eyck,  3  Zab.  Wilson's  Heirs,  8  Pet.  291. 
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i 
or  to  audit  the  demands  at  any  given  amount,  i  Wlien, 
tlierefore,  it  is  sought  to  require  sucli  officers  to  audit  a  par- 
ticular demand,  and  to  draw  their  warrant  for  its  payment, 
instead  of  directing  them  to  audit  the  demand  at  a  given  sum, 
the  direction  should  be  to  audit  the  claim  and  to  issue  their 
warrant  for  such  sum  as  they  may  allow.  ^ 

8  536.  As  regards  the  contents  of  the  alternative  writ, 
the  general  rule  is  that  it  should  contain  all  matters  necessary 
to  entitle  the  relator  to  the  relief  claimed.  In  other  words, 
it  should  allege  all  the  facts  which  go  to  constitute  the  duty, 
and  which  induce  the  obligation  on  the  part  of  respondent, 
to  perform  the  act  required. ^  And  the  gravamen  of 
*  379  the  complaint,  as  stated  in  the  inducement  of  the  writ, 
must  be  distinctly  charged,  since  the  courts  will  infer 
no  fault  or  dereliction  on  the  part  of  the  respondent  for  the 
purpose  of  sustaining  the  writ.*  But  a  mere  recital  in  the 
writ  of  a  statute,  out  of  which  it  is  claimed  the  duty  arises 
whose  enforcement  is  sought,  will  not  be  deemed  a  fatal 
objection  when  enough  is  recited  to  sustain  the  relator's  case.  ^ 
And  uf)on  mandamus  to  compel  the  making  of  certain  altera- 
tions in  public  works,  by  persons  who  are  entrusted  by  law 
with  discretionary  powers  as  to  the  extent  of  the  alterations 
required,  as  well  as  their  mode  of  performance,  it  is  sufficient 
if  the  alternative  writ  commands  the  doing  of  the  acts  in 
general  terms,  without  specifying  any  particular  alterations.^ 

^  537.     The  alternative  writ  being  regarded  as  the  foun- 
dation of  all  the  subsequent  proceedings  in  the    case,   and 

1  See  People  v.  Supervisors  of  ^  Peat's  case,  6  Mod.  Rep.  310. 
San  Francisco,  11  Cal.  42;  Furman  King  v.  Bishop  of  Oxford,  7  East, 
V.  Knapp,  19  Jolins.  Rep.  248 ;  Bright      345. 

V.  Supervisors    of    Chenango,    18  *  See  opinion  of  Dbnman,  C.  J., 

Johns.  Rep.  242;  People  v.  Super-  in  Queen  b.  Eastern   Counties  R. 

visors  of  N.  Y.  32  N.  Y.  473;  Peo-  Co.  10  Ad.  &  E.  1531. 

pie  11.  Supervisors  of  Delaware  Co.  ^  Opinion  of  Holt,  C.  J.,  in  King 

45  N.  Y.  196 ;  People  v.  Supervisors  v.  Slatford,  5  Mod.  Rep.  316. 

of  Macomb  Co.  3  Mich.  475.  ^  King  v.  Bristol  Dock  Company, 

2  Tuolumne  Co.  v.  Stanislaus  Co.  6  B.  &  C.  181. 
6  Cal.  440. 
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• 
resembling  in  this  respect  a  declaration  in  an  •rdinary  action 

at  common  law,  it  must  show  upon  its  face  a  clear  right  to 
the  relief  demanded,  and  the  material  facts  on  which  the 
relator  relies  must  be  distinctly  set  forth,  so  that  they  may 
be  admitted  or  traversed  by  the  return,  i  A  mere  general 
assertion  that  injustice  has  been  done  the  relator,  does  not 
suffice  to  meet  the  requiremeuts  of  the  rule,  but  he  should 
state  the  exact  particulars  in  which  he  claims  to  have  been 
wronged,  in  order  that  the  respondent  may  be  enabled  to 
answer  them  specifically. ^  And  the  matter  of  inducement 
stated  in  the  alternative  writ  should  include  everything 
necessary  to  show  jurisdiction  over  the  subject  of  the  writ, 
and  to  warrant  its  mandate,  and  these  facts  should  be  stated 
with  precision  and  issuably.* 

§  538.  It  is  to  be  presumed  that  all  the  material 
facts  upon  which  the  relator  founds  his  claim  to  relief  *  380 
are  stated  in  the  alternative  writ,  since  it  is  from  this 
source  only  that  the  respondent  can  learn  what  the  require- 
ments of  the  court  are,  and  what  he  is  commanded  to  do.  Great 
strictness  is,  therefore,  requisite  in  the  form  and  contents  of 
the  alternative  writ,  which  must  neither  be  enlarged  beyond 
nor  restricted  within  the  limits  of  the  order  of  the  court. 
Any  substantial  variance,  changing  the  character  of  the  act 
required  to  be  done,  will  be  fatal  and  may  be  taken  advantage 
of  on  motion  to  quash.*  And  an  alternative  mandamus 
which  does  not  allege  the  facts  upon  which  the  relator  relies, 
and  which  fails  to  apprise  the  respondent  of  the  grounds  on 
which  relief  is  sought,  is  fatally  defective,  and  the  defect 
being  in  substance,  it  is  held  that  it  may  be  taken  advantage 
of  at  any  stage  of  the  proceedings.^  The  writ  should 
also  call  the  attention  of  the  respondent  with  especial  *  381 

'  Canal  Trustees  v.  The  People,  Chester,  15  Barh.  C07. 
13  111.  254;  People  i).  Supervisors  of         '  Chance  i).  Temple,  1  Iowa,  179. 
Westchester,  15  Barb.  607 ;  McKen-         *  Hawkins  v.  More,  3  Ark.  345. 
zie  V.  Ruth,  23  Ohio  St.  371 ;  State         ^  Canal  Trustees  v.  The  People,  12 

«.  School  District  No.  9, 8  Neb.  93.  111.  254. 

2  People  V.  Supervisors  of  West- 
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certainty  and  particularity  to  the  precise  thing  wliich  he  is 
required  to  do.i 

S  539.  Especial  care  should  be  taken  in  framing  the 
mandatory  clause  of  the  alternative  mandamus,  since  the  writ 
must  be  enforced  in  the  terms  in  which  it  is  issued, 
*  382  or  not  at  all,  and  the  relator  is  concluded  by  its 
terms.  2  The  mandatory  clause  should,  therefore,  be 
supported  by  and  should  not  exceed  the  averments  of  title  or 
ri«-ht  which  form  the  inducement  of  the  writ,  and  should  be 
in  conformity  with  the  legal  obligation  of  the  respondent. 
If  it  exceeds  the  limits  of  such  legal  obligation,  it  is  void.^ 
And  an  additional  reason  for  the  strictness  exacted  in  the 
statement  in  the  mandatory  clause,  of  the  duty  required  of 
the  respondent,  is  found  in  the  fact  that,  if  the  alternative 
writ  is  awarded  for  a  purpose  partly  proper  and  partly  im- 
proper, the  court  will  not  enforce  it  by  a  peremptory  manda- 
mus as  to  that  which  is  proper,  but  will  quash  the  whole.* 
"When,  therefore,  the  alternative  writ  demands  more  than  the 
relator  is  entitled  to,  judgment  will  be  given  for  the  respond- 
ent, and  the  court  will  not  separate  and  give  judgment  for 
the  relator  as  to  a  part  of  the  requirement  of  the  writ,  and 
for  the  respondent  as  to  the  residue. '  And  when  the  man- 
datory clause,  as  prayed  for  by  the  relator,  is  so  framed  as 
to  compel  respondent  to  look  dehors  the  writ,  in  order  to 
ascertain  the  exact  duty  required  of  him,  it  is  so  defective 
that  a  peremptory  mandamus  will  not  be  awarded.*  The 
mandatory  clause,  therefore,  like  the  body  of  the  writ,  should 
expressly  and  clearly  state  the  precise  thing  which  is  re- 
quired of   the  respondent.'      So  when  the  alternative  writ 

'  People  v.  Brooks,  57  111.  142.  ^  People  t>.  Supervisors  of  Dutch- 

2  Chance  o.  Temple,  1  Iowa,  179;  es«,  1  Hill,  50. 

Harlshornt).  Assessors  of  Ellswovtli,  ^  Hartshorn  ■!).  Assessors  of  EUs- 

00  Me.  376.    And  see  State  s.  City  worth,  60  Me.  376. 

of  Milwaukee,  23  Wis.  397.  'People  v.   Brooks,  57   111.142; 

*  Chance  v.  Temple,  1  Iowa,  179.  State  ■B.Trustees  of  Town  of  Pacific, 

*  Hartshorn  v.  Assessors  of  Ells-  61  Mo.  155. 
worth,  60  Me.  376. 
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requires  the  respondent,  a  municipal  corporation,  to  do  sev- 
eral acts  in  tlie  alternative,  as  to  pay  a  certain  judgment,  or 
to  issue  bonds  for  its  payment,  or  to  levy  a  tax  upon  its  tax- 
able property  for  its  payment,  the  acts  being  distinct  in 
their  nature  and  tlie  writ  designating  neither  one  in  particu- 
lar, a  motion  to  quash  will  be  sustained.^ 

§  540.  It  has  been  shown  in  the  opening  chapter  to  be  a 
fundamental  principle  of  the  law  of  mandamus,  that 
the  relief  will  never  be  granted  where  any  other  ade-  *  383 
qnate,  legal  remedy  exists,  by  which  the  party 
aggrieved  may  obtain  full  redress.*  And  the  doctrine  was 
formerly  maintained,  in  the  court  of  kings  bench,  that  the 
alternative  writ  should  allege,  in  terms,  tlie  want  of  any  ade- 
quate legal  remedy,  as  a  foundation  for  the  exercise  of  the 
extraordinary  jurisdiction  of  the  court  by  mandamus.  ^  In 
this  country,  however,  the  doctrine  would  seem  to  be  well 
established,  that  it  is  not  necessary  to  allege  in  the  alterna- 
tive writ  that  the  relator  has  no  other  remedy,  or  that  he  is 
without  redress  by  the  ordinary  legal  methods,  it  being  sufB- 
cient  in  this  respect  that;  the  facts  stated  in  the  writ  show 
this  to  be  the  case.  In  other  words,  the  existence  or  non-ex- 
existence  of  other  adequate  remedy  is  a  conclusion  of  law, 
to  be  drawn  by  the  court  from  the  facts  stated,  and  it  need 
noL,  taerefoi-e,  be  distinctly  alleged  in  the  alternative  writ.* 
A.ndL  it  is  held  that  the  facts  showing  the  absence  of  other 
adequate  remedy  need  not  be  stated  affirmatively,  but  that  it 
is  sufKcient  to  state  them  by  way  of  recital.*' 

§  541.  Under  the  English  practice,  the  alternative  writ 
only  issued  from  the  court  of  kings  bench,  after  a  rule  to 
show  cause  had  been  made  absoluce,  against  the  person  or 
body  to  whom  the  proceedings  were  directed,  and  this  prac- 
tice has  been  i^dopted  by  some  of  the  states  of  this  country. 

1  State  V.  City  of  Milwaukee,  23      Mallett,  5  Mod.  Rep.  421. 

"Wis.  397.  *  State  v.  Jones,  1  Ired.  129 ;  Stala 

2  See  §  15,  ante.  e.  Goll,  3  Vroom,  285. 

8 King  B.  Overseers  of   Shepton  ' State  4).  Goll,  3  Vroom,  285. 
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In  all  cases  where  tliis  practice  prevails,  the  English  rule 
should  be  followed,  requiring  the  alternative  writ  to  be 
framed  in  strict  accordance  with  the  rule  as  made  absolute. 
And  a  failure  to  conform  to  the  terms  of  the  rule  in  this  re- 
spect, is  sniEcieut  ground  for  sustaining  a  motion  to  super- 
sede the  alternative  mandamus.  ^  As  illustrating  this 
principle,  where  the  rule,  as  granted  against  the  mayor  and 
aldermen  of  a  municipal  corporation,  was,  that  they  should 
assemble  and  keep  courts  and  do  the  office  of  the  corporation, 

but  the  alternative  writ,  as  issiied,  required  them  also 
*  384:  to  admit  all  those  to  their  freedom  who  had  a  right  to 

be  free  of  the  corporation,  the  writ  was  superseded 
before  return,  the  court  holding  that  there  was  no  warrant 
on  which  to  ground  it.^  And  it  would  seem  that,  after  return 
made,  such  a  discrepancy  between  the  alternative  mandamus 
and  the  rule,  constitutes  sufficient  ground  for  quashing 
the  writ.  3 

^  542.  The  proper  direction  of  the  alternative  mandamus 
is  a  matter  of  considerable  importance,  since  it  is  by  the 
direction  only  that  it  is  to  be  determined  who  shall  obey  the 
writ,  or  make  return  thereto.  The  general  rule  is,  that  it 
should  be  directed  to  those,  and  to  those  only,  who  are  to 
obey  it,  and  a  disregard  of  this  rule  is  sufficient  ground  for 
sustaining  a  motion  to  quash.*  And  where  there  are  two 
persons,  specially  designated  by  law,  either  of  whom  may  do 
the  thing  required,  it  would  seem  that  the  proceedings  should 
be  instituted  against  both,  and  that  the  alternative  writ 
should  command  them,  or  one  of  them,  to  perform  the  de- 
sired act.  5  And  where  the  writ  runs  to  an  officer,  for  the 
performance  of  a  duty  incumbent  upon  him  by  virtue  of  his 

'  RexD.Wildman,  Stra.  879 ;  King  upon-Hull,  8  Mod.  Rep.  309. 

V.  Mayor  of  Kingslon-upon-Hul],  11  *  Regina  v.  Mayor  of  Hereford,  2 

Mod.  Rep.  383;  S.  C.  8  Mod.  Rep.  Salk.  701;  King  «.  Justices  of  Not- 

209.  tingham,  SBarn.  K.  B.  56. 

2  King  V.   Mayor    of   Kingston-  ^  Opinion  of  Lord  ELLESBOROnGH, 

upon-Hull,  11  Mod.  Rep.  383.  in  King  v.  Bishop  of  London,  13 

'  See  King  v.  Mayor  of  Kingston-  East,  419. 
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official  station,  it  should  be  directed  to  him  by  his  official 
description  or  title.  ^ 

§  543.  Upon  mandamus  to  a  municipal  corporation, 
directing  the  performance  of  a  duty  incumbent  upon  the 
corporate  authorities,  while  it  is  usual  to  direct  the  writ  to 
the  whole  corporation,  it  is  only  necessary,  in  fact,  that  it 
should  run  to  such  of  the  corporate  authorities  as  are  con- 
cerned in  the  execution  of  the  thing  required.  "Where,  there- 
fore, it  is  not  in  the  power  of  others  to  put  in  execution  the 
mandate  of  the  writ,  tlieir  omission  mil  not  be  considered 
a  misdirection.  2  And  it  has  been  held  by  the  court  of 
kings  bench,  that  a  mandamus  to  compel  the  election  of  a 
town  clerk  was  bad,  M^hen  it  ran  to  the  mayor,  alder- 
men, and  common  council  of  the  municipality,  instead  *  385 
of  to  the  mayor  and  aldermen  only,  in  whom  the  right 
of  election  was.  And  the  court  will  not  compel  a  return  to 
a  writ  thus  misdirected,  but  will  supersede  the  writ,  as  having 
been  improvidently  issued  in  the  .first  instance.  ^  But  whei'e 
the  alternative  mandamus  to  elect  and  swear  in  a  mayor 
of  a  municipality  is  directed  to  the  mayor  and  burgesses, 
commanding  them  to  elect  and  swear  in  according  to  their 
authority,  the  direction  will  be  held  good,  notwithstanding 
the  power  of  election  is  in  the  burgesses  alone,  and  the  power 
of  swearing  in  in  the  mayor  alone,  since  something  is  re- 
quired by  the  writ  of  each  of  those  to  whom  it  is  directed.* 
It  seems  to  have  been  the  earlier  English  practice  to  direct 
the  writ  to  the  municipality,  as  a  body  politic,  and  by  its 
corporate  name,  and  a  misdirection  was  formerly  held  suffi- 
cient ground  for  sustaining  a  motion  to  quash,  as  where  the 
writ  ran  to  the  mayor  and  aldermen,  instead  of  to  the  cor- 
poration eo  nomine.^     In  this  country,  however,  the  earlier 

'  King    fl.    ITaiversity    of    Cam-  *  King  d.   Mayor  of  Tregony,  8 

bridge,  1  W.  Black.  547.  Mod.  Bep.  111. 

^Eex  i>.  Mayor  of  Abingdon,  3  ^Regina  ».  Mayor  of  Hereford,  2 

Salk.  700.  Salk.  701.     See  also  King  «.  Taylor, 

'  Rex  B.  Mayor  of  Norwich,  Stra.  3  Salk.  2iJl.    But  see  King  x>.  Mayor 

55.  of  Abingdon,  Ld.  Raym.  509. 
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English  doctrine  lias  not  been  followed,  and  it  is  regarded 
as  correct  practice  to  direct  the  writ  to  the  mayor  and  alder- 
men of  a  city,  as  such,  instead  of  to  the  body  politic  by  its 
corporate  name  and  title,  i 

S  544.  In  cases  of  mandamus  to  subordinate  courts,  to 
set  them  in  motion  and  to  compel  action  npon  matters 
properly  within  their  jurisdiction,  on  which  it  is  their  duty 
to  act,  it  would  seem  to  be  correct  practice  to  direct  the 
alternative  writ,  either  to  the  court  as  such,  or  to  the  indi- 
vidual judges  of  wUom  it  is  composed. ^  But  the  direction 
should  be  to  the  particular  judge  or  judges  of  the  court, 
when  there  are  other  judges  authorized  by  law  to  hold  the 
terms  of  the  court,  that  it  may  be  known  against  wliom  the 
authority  to  enforce  obedience  to  the  writ  shall,  if  necessary, 
be  exercised.  3 

§  54-5.  When  the  jurisdiction  by  mandamus  is 
*  386  invoked  against  private  corporations,  to  procure  an 
inspection  of  their  records  by  a  person  properly  enti- 
tled thereto,  the  alternative  writ  should  be  directed  to  the 
actual  custodian  of  the  books  and  records,  although  he  is 
merely  a  ministerial  officer,  acting  under  the  direction  and 
by  the  command  of  others.  Thus,  when  the  writ  is  sought 
in  aid  of  an  inspection  of  the  books  of  a  banking  corporation, 
whose  records  and  books  are  in'  the  hands  of  the  cashier,  it 
should  be  directed  to  that  officer,  although  he  is  subordinate 
to  a  board  of  directors.  In  such  case,  the  general  rule  applies, 
requiring  the  writ  to  be  directed  to  the  particular  person 
whom  it  is  sought  to  coerce,  and  the  cashier  having  charge 
of  the  books,  his  refusal  to  submit  them  to  inspection  may 
be  treated  as  his  individual  act,  and  tlie  writ  will,  therefore, 
run  to  him  in  person.     It  is  proper,  however,  in  such  case, 

>See  Mayor  «.  Lord,  9  Wal.  409.  'Hollister  v.  Judges,  8  Ohio  St. 

'  St.  Louis  County  Court  v.  Sparks,      201, 
10  Mo.  118. 
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to  direct  the  writ  also  to  the  board  of  directors,  undei"  whom 
the  cashier  acts.^ 

§  546.  The  mandatory  clause  of  the  alternative  writ 
usually  concludes  with  an  alternative  sentence,  requiring  the 
person  to  whom  it  is  directed,  in  default  of  obeying  the  man- 
date, to  show  cause  to  the  contrary,  and  this  alternative 
clause  is  one  of  the  distinguishing  features  between  the  form 
of  the  alternative  and  of  the  peremptory  writs  of  mandamus. 
It  would  seem,  however,  that  the  omission  of  the  alternative 
clause,  is  not  to  be  regarded  as  a  fatal  defect,  and  does  not 
constitute  sufficient  ground  for  sustaining  a  motion  to  quash, 
the  writ  being  mandatory  and  imperative  in  its  terms,  and  it 
being  the  duty  of  the  resj)ondent,  either  to  obey  the  mandate 
of  the  court,  or  to  make  return.  ^  It  is  important  to  observe, 
however,  that  the  sufficiency  of  the  writ  is  to  be  determined 
solely  from  its  own  contents,  and  any  defects  which  may  be 
apparent  therein  can  not  be  supplied  from  the  return.* 

'People  i>.    Throop,    13   Wead.      314. 
183.  3  Queens.  Hopkins,  1  Ad.&E. 

2  King  ».   Owen,  5    Mod.    Rep.      N.  S.  161. 


CHAPTEE    X. 

OF    THE    PEREMPTORY    WRIT. 

§  547.  General  nature  of  the  peremptory  writ. 
547  a.  Not  ordinarily  granted  in  first  instance. 

548.  Must  conform  to  the  alternative  writ. 

549.  No  return  allowed. 

550.  Legal  duty  of  respondent  must  appear;  writ  not  granted  upon 

incomplete  record. 

551.  Failure  to  make  return ;  insufficiency  of  return;  act  already  per- 

formed. 

552.  Not  issued  on  ex  •parte  application ;  when  granted  without  alterna- 

tive writ. 

553.  Rule  to  show  cause  may  take  place  of  alternative  writ. 

554.  Return  to  alternative  writ,  when  taken  as  true. 

555.  Peremptory  mandamus  to  judge  to  sign  bill  of  exceptions. 

556.  Writ  of  error  would  not  lie  at  common  law ;  remedied  by  statute 

of  Victoria. 

557.  Writ  of  ei'ror  generally  allowed  in  this  country. 

558.  Peremptory  writ  vacated  on  ground  of  fraud. 

559.  Not  granted  non  ohstante  veredicto. 

560.  Rule  where  several  defenses  are  joined  in  return. 

561.  Certainty  required  in  peremptory  writ. 
563.  Right  of  amendment  doubtful. 

563.  Writ  refused  notwithstanding  verdict. 

564.  Form  and  contents  determined  by  rules  governing  the  alternative 

writ. 

§  547.  The  peremptory  writ  of  mandarans  is  the 
*  387  final  or  absolute  mandate  of  the  court,  directing  the 
performance  of  some  official  act  or  duty  on  the  part 
of  the  respondent,  upon  his  failure  to  make  satisfactory 
return  to  the  alternative  writ  previously  granted.  It  is  the 
final  judgment  in  the  proceeding,  and  sustains  much  the  same 
relation  to  the  alternative  writ  that  a  perpetual  injunction 
hears  to  a  preliminary  or  interlocutory  injunction,  being  the 

(432) 
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final  assertion  of  the  relator's  right  and  of  the  respondent's 
duty.  At  common  law,  the  peremptory  mandamus 
was  granted  only  in  the  event  of  the  return  to  the  *  388 
alternative  writ  being  held  insufiicient  upc)n  its  face. 
And  if  the  respondent  returned  a  sufficient  cause  to  the  alter- 
native writ,  even  though  false  in  fact,  the  court  proceeded  no 
further  with  the  mandamus,  but  left  the  party  injured  to  his 
collateral  remedy,  by  an  action  on  the  case  for  a  false  return. 'i 
If,  in  such  action,  the  return  was  falsified  and  the  action  sus- 
tained, the  peremptory  mandamus  could  not  be  refused.  ^ 
But  by  the  statute  of  Anne,*  the  prosecutor  or  relator  was 
allowed  in  certain  cases,  and  by  a  subsequent  statute*  in  all 
cases,  to  plead  to  or  traverse  all  or  any  of  the  material  facts 
contained  in  the  return,  to  which  respondent  might  reply 
take  issue,  or  demur,  whereupon  such  further  proceedings 
were  allowed  as  might  have  been  had  upon  an  action  for  a 
false  return,  and  if  the  relator  succeeded  upon  the  issues 
joined,  he  was  entitled  to  a  peremptory  mandamus  forth- 
with. 

§  547  a.  A  peremptory  mandamus  being  an  extraordinary 
remedy  to  enforce  the  performance  of  a  pre-existing  duty,  or 
to  secure  a  specific  legal  right,  it  will  only  be  granted  when 
the  right  or  duty  is  clearly  established.'  If  upon  the  case 
as  presented  a  fair,  legal  controversy  is  shown,  which  should 
not  be  disposed  of  summarily,  but  only  after  full  hearing, 
the  court  will  not  grant  the  peremptory  writ  in  the  first 
instance,  but  only  the  alternative  writ.*  And  when  the  return 
sets  up  a  defense  to  the  proceeding,  it  is  error  to  award  a 
peremptory  mandamus  until  the  issues  presented  by  the  plead- 
ings are  disposed  of.''  But  when  both  parties  are  heard  upon 
the  application  for  the  writ,  or  upon  the  rule  to  show  cause, 

'  See  3  Black.  Com.  111.  52  "Wis.  423 ;  People  «.  Supervisors 

2  Buckley  v.  Palmer,  2  Salk.  480.  of  Greene  Co.  64  N.  Y.  600. 

'  9  Anne,  ch.  20,  sec.  3,  see  Ap-  •  People  v.  Supervisors  of  Greene 

pendix,  A.                                           ,  Co.  64  N.  Y.  600. 

1  William  IV.  ch.  21.  '  Gregg  «.   Pemberton,   53    Cal. 

'  State  v.  Mayor  of  Manitowoc,  251. 
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and  there  is  no  dispute  concerning  the  facts  and  the 
relator  is  legally  entitled  to  the  relief  sought,  a  peremptory 
writ  may  issue  in  the  first  instance.  ^ 

S  548.  In  its  form  and  general  features,  the  peremptory 
mandamus  differs  from  the  alternative  writ  only  in  the 
omission  of  the  alternative  clause,  substitiiting  therefor  a  per- 
emptory and  absolute  command,  against  which  no  cause  can 
be  shown.  And  it  is  a  well-settled  principle  that  the  per- 
emptory writ  must  conform  strictly  to  the  alternative  manda- 
mus, being  necessarily  limited  as  to  form  by  the  terms  of 
the  alternative  Avrit.  In  other  words,  the  courts  are  power- 
less to  award  the  peremptory  writ  of  mandamus  in  any  other 
form  than  that  fixed  by  the  alternative  v^Tit.  ^  It  follows, 
therefore,  that  if  the  alternative  writ  commands  the  doing  of 
several  things,  it  is  incumbent  upon  the  relator,  in  order  to 
entitle  himself  to  the  peremptory  writ,  to  show  that  he  is 
entitled  to  the  performance  of  all  the  things  specified,  and  if 
he  fails  in  any  substantial  part  in  establishiTig  his  title  to  any 
of  the  things  sought,  there  can  be  no  peremptory  manda- 
mus. 3  If,  however,  the  peremptory  writ  differs  from  the 
alternative  only  in  immaterial  details  as  to  the'  mode  of  per- 
forming the  duty  required,  the  substance  of  both  being  the 
same,  and  both  requiring  the  performance  of  the  same  act, 
the  variance  will  not  be  fatal.*     And  the  proper  order  of  the 

'  State  v.  Mayor  of  Paterson,  35  pie  v.  Batchellor,   53    N.  Y.  128. 

N.  J.  L.  196;  State  «.  Freeholders,  ^  Queen  v.  East  &    West   India 

85  N.  J.  L.  269;  State  v.  Board  of  Docks  etc.  K  Co.  2  El.  &  Bl.  466; 

Finance,  88  N.  J.  L.  259.     In  New  State  v.  Cheraw  &  C.  R.  Co.  16  8.  C. 

York,  it  is  held  under  a  statute  pro-  524;    Chance  «.   Temple,   1   Iowa, 

vidingthat  in  case   a  verdict  shall  179;  Price  d.  Harned,  lb. 473 ; State 

he  found  for  the  person  suing  out  ■».  County  Judge  of  Johnson  Co.  12 

the    alternative    writ  he   shall  "be  Iowa,  237.     See,  contra,  Osage  Val- 

entitled    to    the    peremptory  writ  ley  R.  Co.  v.  County  Court,  53  Mo. 

without  delay,  that  the  relator  is  156 ;  School  District  No.  1 1).  Board 

not  entitled  to  the  peremptory  wi'it  of  Education,  73  Mo.  627. 

when  the  record   shows   no  legal  ^  Queen  v.    East  &  West  India 

right,  there  being  a  mistake  in  the  Docks  etc.  R.  Co.  2  El.  &  Bl.  466. 

return  in  matters  of  fact,  resulting  *  People  v.  Dutchess  &  C.  R.  Co. 

in  a  verdict  for  the  relator.    Peo-  58  N.  Y.  153. 
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court  npon  the  hearing  of  the  application  for  the  peremptory 

writ  after  the  alternative  writ  has  been  granted,  is, 

" let  the  writ  be  peremptory,"  or   "peremptory   writ  *  389 

refused."! 

§  549.  From  the  nature  and  form  of  the  peremptory 
mandamus,  as  above  shown,  it  necessarily  follows  that  there 
can  be,  strictly  speaking,  no  such  thing  as  a  return  to  this 
writ,  since  it  admits  of  no  excuse,  palliation,  or  denial,  but 
absolutely  requires  the  performance  of  the  particular  thing 
sought,  and  only  a  certificate  of  obedience  to  the  writ  and 
of  what  has  been  done  in  its  execution  is  allowed.  ^  And  if 
the  person  to  whom  the  writ  is  directed  fails  in  this  perfect 
and  implicit  obedience,  he  is  liable  to  proceedings  in  attach- 
ment for  a  contempt  of  court.  ^  It  would  seem,  however,  to 
be  competent,  upon  proceedings  in  attachment,  to  urge  any 
objections  to  tlie  validity  of  the  peremptory  v/rit,  and  if 
sufficient  objections  are  shown,  obedience  will  not  be  enforced 
by  attachment* 

§  550.  Before  the  peremptory  writ  will  issue,  the  relator 
is  bound  to  satisfy  the  court  that  there  is  a  clear,  legal  duty 
incumbent  upon  the  respondent,  to  comply  with  all  the  re- 
quirements contained  in  the  alternative  writ.  ^  But  where 
the  facts  upon  which  the  alternative  mandamus  is  based  have 
all  been  passed  upon  by  the  court,  and  they  are  not  denied 
or  questioned  by  the  return,  the  return  will  be  deemed  insuf- 
ticient,  and  the  peremptory  writ  will  be  ordered  forthwith. « 
It  is  to  be  observed,  however,  that  a  peremptory  mandamus 
is  never  granted  upon    an  incomplete  record,  and  where  the 

'  Chance  i).  Temple,  1  Iowa,  179.  And  see,  generally,  as  to  violations 

^SBlacli.   Com.     Ill;     State    v.  'of  the  peremptory-writ   and   theii' 

Smith,  9  Iowa,  334 ;  Queen  "j.  Led-  punishment,  Chap.  XI,  post. 

gard,  1  Ad.  &  E.  N.  S.  616 ;  People  *  Queen  v.  Ledgard,   1  Ad.  &  E. 

11.  Barnett,  91  111.  422;  Stale  i).  Mc-  N.  S.  616. 

Lin,  10  Fla.  17;  State   v.   Board  of  ^^  Queen  ■».  Caledonian  R.   Co.  16 

Canvassers,  17  Fla.  9.  Ad.  &  E.  N.  S.  19. 

3  3  Black.    Com.    Ill ;    State    v.  "  People  v.  Seymour,  6  Cow.  579. 

Board  of  Canvassers,    17    Fla.    9. 
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proceedings  upon  the  alternative  writ  remairi  incomplete,  it 
will  be  withheld  nntil  the  whole  record  is  bro^ight  before  the 
court.  1  Nor  will  the  peremptory  writ  be  awarded  when  it 
would  be  fruitless  if  granted.* 

§  551,  The  fact  that  the  respondent  fails  to  make  return 
to  the  alternative  writ,  does  not  necessarily  entitle  the 
*  390  relator  to  a  peremptory  mandamus  without  taking 
steps  to  enforce  a  return,  and  in  some  of  the  states  it 
is  held  to  be  the  better  practice,  in  such  case,  to  take  the 
necessary  steps  to  enforce  a  return  before  issuing  the  per- 
emptory writ.  3  Nor  is  the  issuing  of  the  peremptory  writ  a 
necessary  consequence  of  the  respondent's  return  being  in- 
sufficient, when  such  insufficiency  is  in  the  pleadings  only,  and 
not  in  the  matter  alleged.  In  such  case  it  is  held  to  be  tlie 
better  practice  not  to  order  the  peremptory  mandamus  in  the 
first  instance,  but  to  direct  the  filing  of  a  fuller  and  more 
complete  return.'*  And  if  it  be  shown  that  the  act  which 
it  is  sought  to  coerce  has  already  been  performed,  the  per- 
emptory writ  will  not  go,  since  if  granted  it  would  neces- 
sarily prove  fruitless.^ 

§  552.  The  person  against  whom  the  peremptory  writ  is 
sought  should  always  have  an  opportunity  of  being  heard 
before  such  final  relief  is  granted  against  him,  and  it  is  error 
to  issue  a  peremptory  mandamus  upon  an  ex  parte  applica- 
tion.* And  it  is  rarely  issued  without  first  granting  the 
alternative  writ,  or  a  rule  to  show  cause.  Even  under  a 
statute  expressly  authorizing  the  issuing  of  a  peremptory 
mandamus  in  the  first  instance,  in  cases  where  the  right  is 

1  Queen  v.  Baldwin,  8  Ad.  &  E.  return,    the   alternative    clause  of 

S'lT.  the  writ  being  regarded  as  for  the 

"  State  V.  Inspectors  of  Election,  benefit    and    convenience    of    the 

17  Fla.  26.  respondents. 

3  State  B.  Baird,  11  "Wis.  260.   But  *  State  d.  Jones,  10  Iowa,  65. 

in  People  v.    Judges  of  Ulster,   1  ^  gtate  v.  Schofield,  41  Mo.  38. 

Johns.  Rep.  64,  it  is  said  to  be  un-  ^  S:van  r.  Gray,   44    Miss.   393; 

necessary  to  go  through  with  the  Armigo  d.  Territory,  1  New  Mexi- 

process  and  delay  of  rales  and  at-  co,  580. 
tachments  in    order  to  compel  a 
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clear  and  it  is  apparent  that  no  valid  excuse  can  be  given  for 
not  performing  the  duty  required,  it  is  to  be  issued  with 
grea*  caution,  and  only  upon  a  state  of  unquestionable  facts, 
such  as  leave  no  room  for  doubt  in  the  mind  of  the  court. ' 
Eut  where  the  law  fixing  the  duty  in  question  is  perfectly 
plain  and  free  from  doubt,  and  due  notice  has  been  given  to 
all  parties  in  interest,  it  has  been  held  proper  to  grant  the 
peremptory  writ  without  having  first  issued  an  alternatire 
mandamus.  2  And  where  a  plain  and  imperative  duty  is 
incumbent  by  law  upon  public  officers,  and  the  facts 
are  not  disputed,  the  court  will  not  require  the  parties  *  391 
to  go  through  with  the  form  of  an  alternative  man- 
damus, when  they  have  been  notified  and  have  been  heard  by 
counsel,  and  the  court  is  fully  satisfied  as  to  the  legal  duty.  * 
So  where  a  recorder  of  deeds  has  refused  to  record  a  deed 
properly  acknowledged  and  entitled  to  record,  which  has  been 
duly  presented  for  that  purpose,  a  peremptory  writ  has  been 
allowed  in  the  first  instance.* 

§  553.  A  rule  to  show  cause  may  properly  take  the  place 
of  the  alternative  writ,  for  the  purpose  of  laying  the  founda- 
tion for  granting  a  peremptory  mandamus.  And  when  the 
case  has  been  fully  heard  upon  the  rule  to  show  cause,  and 
the  facts  are  sufficiently  established,  or  the  cause  shown 
against  issuing  the  writ  is  insufficient,  there  can  be  no  impro- 
priety in  allowing  the  peremptory  writ  in  the  first  instance, 
especially  when  a  delay  might  render  the  interposition  of  the 
court  of  no  benefit  to  the  party  aggrieved,  and  when  the 
granting  of  the  peremptory  mandamus,  without  first 
having  awarded  the  alternative  writ,  can  not  preju-  *  392 
dice  the  parties  in  interest. '^ 

§  554.     In  several  of  the  states  the  common-law  doctrine 

1  Home  Insurance  Co.  v.  Scheffer,  *  JEx  parte   Goodell,    14   Johns. 
13  Minn.  383.                                          Rep.  335. 

2  People  ».  Pearson,  1  Scam.  458.  *  People  v.  Throop,  13  Wend.'  188 ; 
'  Commissioners  of  Knox  Co.  v.      People  v.  Brennan,   39  Barb.  533 ; 

Aspinwall,  34  How.  376;  Ex  parte      People  v.  Assessors  of  Barton, 't4 
Rogers,  7  Cow.  536.  Barb.  148. 
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prevails,  that  upon  an  application  for  a  peremptory  man- 
damns,  the  facts  embraced  in  the  return  to  the  alternative 
writ  are  to  be  taken  as  true,  until  proven  false  in  an  action 
for  a  false  return.  ^  The  doctrine,  however,  is  understood  as 
applying  only  to  such  facts  as  are  relevant  to  the  subject  of 
inquiry  before  the  court,  and  irrelevant  facts  will  not  be  con- 
sidered in  the  investia-ation.^  In  the  states  still  adherina: 
to  this  common-law  doctrine,  the  courts  usually  pass  upon  the 
case  as  presented  by  the  alternative  writ  and  the  return,  and 
investigate  no  questions  of  fact  other  than  as  thus  presented. 
If  the  return  presents  sufScient  ground  for  withholding  the 
peremptory  writ,  it  is  refused,  otherwise  it  is  granted.*  And 
where  a  traverse  is  allowed,  but  the  relator  fails  to  traverse 
any  of  the  allegations  of  the  I'eturn,  they  are  to  be  taken  as 

true  for  the  purposes  of  the  application  for  a  per- 
*  393  emptory  mandamus,  the  relator  being  only  entitled  to 

the  peremptory  writ  upon  the  ground  that  he  has 
shown  the  return  to  be  false,  as  if  at  common  law  he  had 
established  its  falsity  in  an  action  on  the  case  for  a  false 
return.*  So,  where,  in  disposing  of  the  application  upon 
the  answer  to  the  rule  to  show  cause,  the  court  regards  the 
answer  as  a  return  to  an  alternative  mandamus,  the  efl'ect  of 
moving  for  the  peremptory  writ  upon  the  pleadings,  is  to 
admit  the  truth  of  the  matters  contained  in  the  answer.^ 

§  555.  The  duty  of  the  respondent  to  whom  the  alterna- 
tive writ  is  directed,  being  to  obey  its  mandate  or  show  satis- 
factory cause  to  the  contrary,  the  court  will  not  permit  him 
to  question  its  power  in  place  of  rendering  obedience  to  the 
writ.     And  where  the  alternative  writ  has  issued,  command- 

1  Board    of  P.:lice  «.  Grant,   17      Miss.  38. 

Miss.  77;  Beaman  v.  Board  of  Po-  '  Commonwealtli  o.  Commission- 
lice,  43  Miss  237 ;  Swan  i).  Gray,  44  ers  of  Lancaster,  6  Binn.  5. 
Jiliss.  303;  Carroll  v.  Board  o    Po-  *  Tucker  «.  Justices  of  Iredell,  1 
lice,  28  Miss.  38;  Commomvealtli  t>.  Jones,  451. 

Commissioners    of     Lancaster,    6  *  Board  of  Police    v.  Grant,  17 

Binn.  5.  Miss.  77;  Bearaan  v.  Board  of  Po- 

2  Carroll  v.  Board   of  Police,   28  lice,  42  Miss.  337. 
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ing  the  judge  of  an  inferior  court  to  sign  and  seal  a  bill  of 
exceptions,  but  lie  refuses  to  make  return  thereto,  and  pre- 
sents, in  lieu  of  a  return,  an  argument  against  the  power  of, 
the  court  to  take  cognizance  of  the  case,  the  peremptory 
mandamus  will  go.^ 

§  556.  At  common  law,  a  writ  of  error  would  only  lie 
upon  a  final  judgment,  or  upon  an  award  in  the  nature  tliere- 
of,  and  the  granting  or  refusing  of  a  peremptory  mandamus 
was  not,  prior  to  the  statute  of  Anne,  nor  indeed  under  that 
statute,  if  disposed  of  in  a  summary  manner,  without  plea  or 
^demurrer,  deemed  a  final  judgment  within  the  meaning  of 
the  rule,  and  hence  error  would  not  lie.  ^  ^Neither  tlie  statute 
of  Anne,  nor  the  subsequent  statute  of  William  lY., 
extending  its  provisions,^  gave  the  relator  the  right  *  394 
of  demurring  to  the  return,  in  order  that  a  decision 
as  to  its  validity  could  be  reviewed  on  error,  but  this  omission 
was  finally  cured  in  England  by  the  passage  of  an  act  allow- 
ing a  demurrer  to  the  return  and  judgment  thereon,  upon 
which  error  may  be  brought,  and  permitting  any  party  to  the 
record  in  cases  of  mandamus  who  shall  think  himself 
aggrieved  by  the  judgment  of  the  court  to  prosecute  a  writ 
of  error,  in  like  manner  as  in  personal  actions  generally.* 

§  557.  In  this  country,  the  courts,  almost  without  excep- 
tion, regard  the  judgment  of  an  inferior  court  awarding  or 
refusing  a  peremptory  mandamus,  after  issue  joined,  as  a 
final  judgment,  which  may  be  reviewed  upon  error  or  appeal. 
But  since  the  statute  of  Anne  did  not  abrogate  the  summary 
common-law  procedure,  upon  the  return  alone  without 
further  pleadings,  and  since  the  relator  is  still  at  liberty  to 
adopt  the  old  method,  and  to  insist  upon  a  summary  hearing 

'  People  «.  Pearson,  2  Scam.  189.  The  State,  44  Conn.  376. 

2  Rex  V.  Dean  &  Chapter  of  Dub-  '  1  AVm.  IV.  ch.  21. 

lin,  Stra.  536;    S.   C.    8  Mod.    27,  «  6  &  7  Vict.  ch.  C7,   see   Appen- 

affirmed  in  Honse  of  Lords,  1  Bro.  dix,  B.    And  see  Queen  v.  Church- 

P.  C.  7P, ;  Pender  t>.  lierle,   3  Bro.  wardens,  1  App.  Ca.  611. 
I'.  C.  505  i  New  Haven  &  N.  Co.  v. 
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without  pleadings,  it  is  held,  where  this  course  is  adopted, 
that  a  writ  of  error  will  not  lie,  there  being  no  record  on 
.which  to  base  the  writ. i  In  Mississippi,  it  is  held  that  the 
refusal  of  a  peremptory  mandamus  is  not  a  matter  of  discre- 
tion, and  may  be  reviewed  on  writ  of  error.  ^  In  New  York, 
when  an  appeal  is  properly  taken  from  a  judgment  awarding 
a  peremptory  mandamus,  and  the  bond  or  undertaking  re- 
quired by  statute  is  given,  the  appeal  operates  as  a  super- 
sedeas upon  the  judgment,*  and  the  same  doctrine  prevails 
in  Missouri,*  and  in  Texas.  ^      But  in  South  Carolina,  it  is 

held  that  while  an  appeal  will  properly  lie  from  an 
*  395  order  allowing  a  peremptory  mandamus,  the  appeal 

does  not  have  the  effect  of  a  supersedeas,  and  the  man- 
damus must  still  be  executed. «  In  New  Jersey,  however,  a 
rigid  adherence  to  the  common-law  rule  is  preserved,  and  a 
writ  of  error  to  review  the  decision  of  an  inferior  court  on 
the  award  of  a  peremptory  mandamus,  is  refused  on  three 
grounds:  first,  because  in  that  state  the  proceeding  by  man- 
damus is  not  regarded  in  the  nature  of  a  civil  suit  for  the 
determination  of  a  private  right,  but  as  the  exercise  of  pre- 
rogative power;  secondly,  because  the  order  awarding  the 
writ  is  not  in  the  nature  of  a  final  judgment,  upon  a  question 
of  right  between  the  parties;  and  thirdly,  because  the  com- 
mon-law rule  denying  the  writ  of  error  has  never  been 
changed  in  New  Jersey,  either  by  usage  or  statute.''  In 
Nebraska,  proceedings  in  mandamus  can  be  reviewed  only 
upon  writ  of  error,  and  not  by  appeal. ^ 

§  558.     While,  as    we   have   already    seen,  no  return  is 

'  People  ■!).  President  and   Trns-  overruling  State  d.  Horner,  10  Mo. 

tees  of  Brooklyn,    13   Wend.  130.  App.  307. 

And    see    People    -a.    Throop,    13  =  Griffin  ■».  Wakelee,  43  Tex.  513. 

"Wend.  183.  « Pinckney  ».  Henegan,  3  Strob. 

2  Hardee  m.  Gibbs,  50  Miss.  803.  350. 

*  People    B.    Commissioners    of  'Laylon  b.  The   State,  4  Dutch. 

Highways,  25  How.  Pr.  257.     See,  575. 

contra,  People  v.  Steele,  1  Edmonds  ^  State  ».  Lancaster  Co.  13  Neb. 

Select  C.ises,  505,  508.  233. 

'State    v.    Lewis,   76    Mo.    370, 
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allowed  to  a  peremptory  mandamus,  the  courts  exacting 
implicit  and  unquestioned  obedience  to  the  writ,  yet  it  is 
competent  for  the  court  granting  the  peremptory  writ  to- 
vacate  or  set  it  aside,  when  it  was  obtained  through  fraud  or 
false  representations  on  the  part  of  the  relator.  Thus,  where 
it  had  been  agreed  between  the  parties  that  no  further  pro- 
ceedings in  an  action  for  mandamus  should  be  had  at  that 
term  of  court,  and  the  relator  then  employed  other  counsel 
and  obtained  a  mandamus,  in  disregard  of  the  agreement,  a 
motion  to  vacate  the  peremptory  writ  was  sustained.* 

§  559.  After  the  relator  has  pleaded  to  the  return,  taking 
issue  upon  all  its  allegations,  and  a  verdict  is  found  against 
him,  it  is  error  to  grant  a  peremptory  mandamus, 
since  a  judgment  non  obstante  veredicto  is  not  recog-  *  396 
nized  in  mandamus  proceedings.  When  the  relator 
has  traversed  the  truth  of  the  return,  the  granting  of  the 
peremptory  writ  is  dependent  upon  a  verdict  in  his  favor,  as 
was  the  case  at  common  law  in  an  action  for  a  false  return. 
And  failing  to  obtain  a  verdict,  he  is  not  entitled  to  a  per- 
emptory mandamus.^ 

§  560.  Since  it  is  competent  for  the  respondent  to  pre- 
sent, in  his  return  to  the  alternative  writ,  several  different 
defenses,  provided  they  are  not  inconsistent  with  or  repugnant 
to  each  other,  if  he  prevails  on  either  of  the  grounds  relied 
upon,  the  peremptory  writ  v?ill  be  refused.^  These  several 
defenses,  however,  should  be  consistent  with  each  other,  and 
if  inconsistent  or  repugnant  the  return  may  be  quashed  in 
toto,  and  the  peremptory  writ  awarded.* 

§  561.  Great  particularity  is  necessary  in  stating  in  the 
peremptoi'y  writ  the  precise  thing  which  is  required,  in  order 
that  the  respondent  may  be  definitely  apprised  of  all  that 
he  is  commanded  to  do.     And  where  a  peremptory  manda- 

'  People    V.  Evei'itt,  Coleman  &  '^x  parte  Selma  &  Gulf  R.  Co. 

Caine,  149;  S.  C.  1  Caine's  Rep.  8.  46  Ala.  230. 

2  People  ■».  Board  of  Metropolitan  •  King  v.  Mayor  of  York,  5  T.  R. 

Police,  30  N.  Y.  316.  66. 
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iniis  has  been  awarded  to  compel  the  treasurer  of  a  school 
district  to  pay  certain  orders  against  the  district,  but  the 
writ  contains  no  description  of  the  orders,  either  by  number 
or  amount,  and  this  does  not  appear  in  any  of  the  pleadings 
or  other  proceedings,  the  defect  is  fatal  and  will  warrant  the 
reversal  of  the  judgment.!  But  where  the  writ  is  directed 
to  public  officers,  commanding  the  performance  of  a  public 
duty  required  of  them  by  law,  a  reasonable  degree  of  cer- 
tainty in  describing  the  thing  to  be  performed  is  deemed 
sufficient,  especially  wlien  the  facts  are  within  the  personal 
knowledge  of  the  officers  to  whom  the  writ  is  directed.  ^ 

S  562.  The  authorities  are  not  altogether  reconcilable  as 
to  whether  a  peremptory  mandamus  may  be  amended,  but 
the  better  doctrine  seems  to  be,  that  no  amendment  should 
be  allowed.  In  any  event,  a  motion  to  amend  and  enlarge 
the  peremptory  writ,  which  fails  to  point  out  specifi- 
*  397  cally  the  particulars  in  which  it  is  alleged  to  be  defect- 
ive, will  be  disregarded.  3  And  when  the  peremptory 
mandamus  demands  more  than  the  relator  is  entitled  to  by  his 
alternative  writ,  the  better  practice  is,  instead  of  allowing  an 
amendment  to  the  peremptory  writ,  to  set  aside  the  order, 
granting  it,  and  to  allow  the  relator  to  amend  the  alternative 
writ,  that  he  may  then  be  entitled  to  a  peremptory  man- 
damus." 

S  563.  If  the  petition  on  which  the  mandamus  is  asked  is 
insufficient,  and  fails  to  make  out  a  prima  facie  case,  the 
court  will  refuse  the  peremptory  writ,  notwithstanding  the 
verdict  of  a  jury  finding  the  facts  as  alleged  in  the  petition. 
And  the  action  ot  the  court  in  denying  tlie  peremptory  man- 
damus in  such  a  case,  is  analogous  to  that  in  arresting  judg- 
ment in  an  ordinary  action  at  law.' 

'  Stale  V.  District  Township   ot  *  Commissioners  of  Columbia  «. 

Dubnque,  11  Iowa,  155.   ,  King,  13  Fla.  451. 

'^  People  i>.  Nostrand,  46  N.Y.  375.  '^People    «.    Commissioners    of 

^  State  V.  County  Judge  of  John-  Highways,  53  111.  498. 

son,  12  Iowa,  287. 
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§  564.  "With  regard  to  the  form  of  the  peremptory  writ 
and  its  contents,  it  is  to  be  tested  by  the  same  general  prin- 
ciples applicable  in  construing  the  sufficiency  of  the  alterna- 
tive mandamus,  the  principal  difference  in  form  being  the 
omission  of  the  alternative  clause  in  the  peremptory  vprit. 
For  these  principles  of  construction,  and  the  tests  to  be  ap- 
plied in  determining  the  sufficiency  of  the  writ,  the  reader  is 
referred  to  the  preceding  chapter.  >■ 

'  See  Chapter  IX,  ante, 

28 


OHAPTEE   XL 
OF  THE  VIOLATION  OP  THE  WRIT. 

§  565.  Implicit  obedience  required;  violation  punished  by  attachmenl 
for  contempt. 

566.  Literal  compliance  not  exacted. 

567.  Reversal  by  appellate  court  no  justification;  effect  of  injunction. 

568.  Irregularities  do  not  justify  violation;   right  to  mandamus  not 

considered. 

569.  Violation  by  judges  of  inferior  courts;   effect  of  resignation  of 

judge. 

570.  Violation  by  corporation  when  personal  notice  dispensed  with. 

571.  Quashing  the  writ,  effect  on  proceedings  in  attachment. 

573.  Attachment  allowed  by  kings  bench  for  failure  to  make  return. 

573.  Attachment  against  municipal    officers   for  violation;    personal 

service  not  requisite. 

574.  Attachment  directed  to  persons  guilty  of  disobedience ;   rule  as  to 

joinder  of  parties. 

575.  Injunction  from  state  court  no  justification  for  violation  of  manda- 

mus from  federal  court. 

576.  When  rule  to  show  cause  dispensed  with. 
576  a.  Proceedings  in  habeas  corpus. 

§  565.  The  granting  of  a  peremptory  mandamua 
*  398  being  the  exercise  of  one  of  the  highest  powers 
vested  in  the  courts,  implicit  obedience  is  in  all 
cases  rec[uired  to  the  mandate  of  the  writ,  and  its  violation 
constitutes  a  gross  contempt  of  the  court  out  of  which  the 
writ  issued.  The  usual  process  resorted  to,  both  in  England 
and  America,  for  punishing  persons  who  have  been  guilty  of 
violating  a  writ  of  mandamus,  is  by  proceedings  in  attach- 
ment against  the  offending  party  for  contempt  of  court.  ^ 
These  proceedings  are  substantially  the  same  as  those  resorted 

•  See  People  «.  Pearson,  3  Scam.      81i^  Pa.  St.  132. 
370;    Commonwealth    v.   Sheehan, 
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to  for  the  punisliment  of  any  other  contempt  of  court,  and 
they  are  usually  instituted  upon  sworn  allegations  setting  up 
the  fact  of  the  violation,  accompanied  by  a  rule  upon 
the  oiiender  to  show  cause  why  he  should  not  be  at-  *  399 
tached  for  a  contempt  of  court.  Differences  in  details 
of  practice  upon  proceedings  of  this  nature  exist  in  the 
different  states,  which  need  not  be  noticed  here,  it  being  pre- 
sumed that  each  practitioner  is  sufficiently  familiar  with  the 
rules  of  practice  prevailing  in  his  own  state. 

§  566.  In  the  first  place,  it  may  be  observed,  that  a  strictly 
literal  compliance  with  the  terms  of  the  writ  is  not  exacted, 
if  it  is  apparent  that  it  has  been  substantially  complied  with 
in  spirit,  and  such  a  compliance  with  the  material  require- 
ments of  the  mandate  of  the  court  will  exonerate  the 
respondent  from  further  responsibility.  An  attachment  will 
not,  therefore,  be  allowed  upon  the  ground  that  the  respon- 
dent has  not  himself  done  the  act  required  to  be  performed, 
when  it  is  shown  by  his  return  that  tlie  act  commanded  has 
been  done,  although  it  does  not  appear  that  it  was  done  by 
the  respondent  in  person.  *  And  where  a  change  has  been 
made  in  the  law  requiring  the  performance  of  the  particular 
act  which  has  been  commanded  by  mandamus,  and  the 
officer  to  whom  the  writ  is  directed,  acting  in  good  faith,  and 
according  to  his  best  judgment  as  to  the  effect  of  such  change 
in  his  legal  liability,  refuses  further  obedience  to  the  manda- 
mus, he  should  not  be  punished  by  attachment,  even  though 
mistaken  in  his  judgment.  In  such  case,  a  new  application 
should  be  made  for  a  mandamus,  that  a  new  decision  may 
be  had  upon  the  facts  and  the  law.^  And  where, 
lO  an  attachment  for  refusing  to  obey  a  mandamus,  *  400 
i  he  party  attached  shows  that  he  is  willing  to  comply 
irith  the  mandate  of  the  court,  he  will  not  be  punished  for 

'  United     States    v.    Kendall,    5  '  State  v.  Harvey,  14  Wis.  151. 

Cranch  C.  C.  385. 
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disobedience,  but   he  may  still  be  compelled  to  do  the  act 
required  by  the  writ.i 

§  567.  Obedience  to  the  writ  is  required  during  the  entire 
time  that  it  remains  in  force  and  unreversed  by  a  higher 
tribunal,  and  the  fact  that  the  proceedings  are  subsequently 
reversed  by  an  appellate  court,  affords  no  justification  for  a 
violation  of  the  mandamus  committed  before  such  reversal. ^ 
Nor"  does  the  pendency  of  a  writ  of  en-or  to  a  judgment 
awarding  a  peremptory  mandamus  justify  a  violation  of  the 
mandamus,  when  such  writ  of  error  is  not  a  supersedeas.^ 
Nor  does  it  afford  a  sufficient  excuse  for  failure  to  obey  the 
writ,  that  since  it  was  granted  the  resjiondent  has  been 
enjoined  in  another  court  from  performing  the  act  required, 
since  a  peremptory  mandamus,  when  once  issued,  can  not, 
like  an  ordinary  execution  upon  a  judgment  at  law,  be  staid 
by  injunction,  and  to  allow  such  interference  would  neces- 
sarily lead  to  a  conflict  of  jurisdiction  and  interrupt  the  whole 
course  of  judicial  proceedings.* 

§  568.  Mere  irregularities  in  practice  upon  the 
*  401  granting  of  the  peremptory  writ,  or  even  the  fact  that 
it  was  improvidently  granted,  will  not  avail  as  a  justi- 
fication of  one  who  has  violated  its  mandate.  And  it  is 
therefore  no  sufficient  objection  to  proceedings  in  attachment, 
that  the  court  issued  the  peremptory  mandamus  before  an 
alternative  writ  had  been  allowed.  The  peremptory  writ 
having  actually  been  allowed,  and  being  a  writ  whose  allow- 
ance is  within  the  discretion  of  the  court,  its  regularity  can 
not  be  questioned  by  respondents  after  they  have  had  an 
opportunity  of  being  heard  on  the  rule  to  show  cause.  ^  So 
upon  proceedings  in  attachment  for  disregarding  a  peremp- 
tory mandamus,  the  court  will  not  consider  in  mitigation  of 

'  State  v.  Smith,  9  Iowa,  334.  45.     See    also    Commonwealth  «. 

2  Kaye  v.  Kean,  18  B.  Men.  839.  Sheehan,  SIJ^  Pa.  St.  133. 

'  Tyler  v.  Hamersley,  44  Conn.  *  State  e.    Elkinton,    1    Vioom, 

393.  835. 
*  Weber  o.  Zimmerman,  23  Md. 
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the  alleged  contempt  questions  going  to  defeat  the  right  to 
the  mandamus,  which  might  have  been  urged  against  the 
relief  in  the  first  instance.  Nor  will  the  violation  be  justi- 
fied on  the  ground  of  defective  service,  when  the  respondent 
has  appeared  and  made  rpturn  to  the  writ.*  And  upon 
appeal  from  an  order  finding  appellant  guilty  of  a'  contempt 
of  court  in  violating  a  peremptory  mandamus,  no  appeal 
having  been  taken  from  the  order  awarding  the  mandamus, 
the  propriety  of  that  order  will  not  be  considered  by  the 
court.  2 

§  569.  Where  an  inferior  court  has  been  directed  by  man- 
damus to  restore  certain  cases  which  had  been  improperly 
dismissed,  and  to  proceed  to  judgment  therein,  and  the  judge 
of  such  court  withholds  judgment  until  the  following  term, 
while  considering  a  motion  for  a  new  trial,  he  is  not  guilty 
of  any  such  contempt  as  to  warrant  proceedings  in  attach- 
ment. ^  And  where  judges  of  an  inferior  court  have  rendered 
themselves  liable  to  attachment  for  contempt  in  disregarding 
a  mandamus,  but  it  is  apparent  by  their  return  that  no  inten- 
tional contempt  was  committed,  instead  of  an  attachment,  an 
alias  mandamus  will  issue.*  If  a  judge  has  already  resigned 
his  office,  while'  it  is  true  that  he  can  not  be  required  by  man- 
damus to  perform  any  judicial  act  connected  therewith,  yet 
if  he  had  refused  while  still  in  oflice  to  do  the  act  required  by 
the  mandamus,  as  to  sign  a  bill  of  exceptions,  he  may  be 
punished  by  fine  as  for  a  high  contempt  of  court,  since  the 
superior  tribunal,  having  properly  acquired  jurisdiction  over 
the  respondent  in  the  first  instance,  to  compel  him  to  perform 
the  required  act,  can  not  be  divested  of  its  power  to  punish 
for  contempt  by  his  resigning  the  ofiice.^  And  while 
it  is  conceded  that  one  important  object  to  be  attained  *  402 
in  punishing  for  the  contempt,  is  to  compel  the  party 
to  perform  the  required  act,  it  by  no  means  follows,  because 

1  People  V.  Baraett,  91  111.  422.  '  Ex  parte  Bradstreet,  8  Pet.  588. 

2  People  «.  Rochester  &  S.  L.  R.  *  Ex  parte  Woodruff,  4  Ark.  630. 
Co.  76  N.  Y.  294.  '  People  v.  Pearson,  3  Scam.  370. 
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this  can  not  be  attained,  that  no  punishment  should  be 
iniiicted.'^  But  wlien  it  is  sought  to  punish  by  attachment 
judges  of  an  inferior  court,  who  have  refused  to  obey  a  man- 
damus directing  them  to  sign  a  bill  of  exceptions,  it  should 
clearly  appear  by  the  affidavit  on  which  the  motion  for 
attachment  is  based,  that  the  persons  who  were  served  with 
the  writ  were  the  persons  who  should  have  sealed  the  bill, 
and  if  this  does  not  appear  nothing  can  be  taken  by  the 
motion.  2 

S  570.  "While  it  is  generally  requisite  that  personal  notice 
of  the  issuing  of  the  writ  should  be  shown,  in  order  to  lay 
the  foiindation  for  proceedings  in  attachment  against  a  cor- 
poration for  its  violation,  yet  if  a  statute  has  dispensed  with 
personal  notice,  by  requiring  notice  in  writing  to  be 
*  403  posted  in  some  public  place,  such  notice  in  accord- 
ance Avith  the  statute  is  suiS-cient,  j>ri7na  facie,  to  hold 
the  members  of  the  corporation.  The  rule  to  show  cause  why 
they  should  not  be  atttached  for  contempt  will  therefore  issue 
in  such  case,  leaving  respondents  to  show  by  way  of  excuse 
that  they  had  not  received  actual  notice  of  the  writ,  if  such 
were  the  case.^ 

§  571.  Where  the  writ  has  been  granted  to  restore  a  min- 
ister of  an  incorporated  church  to  his  pastoral  office,  but  he 
is  subsequently  disqualified  from  holding  his  place,  by  the 
regularly  constituted  authorities  of  the  church,  such  disquali- 
iication  has  been  held  a  sufficient  cause  for  quashing  the 
writ,  and  for  discharging  respondents  from  proceedings  in 
attachment  for  its  violation,*  And  it  has  been  held  compe- 
tent, on  proceedings  in  attachment,  to  urge  any  objections  to 
the  validity  of  the  peremptory  writ,  and  if  sufficient  objec- 
tions appear,  obedience  will  not  be  enforced.'' 

S  572.     Ordinarily  an  attachment  for  contempt  issues  only 

'  People  V.  Pearson,  3  Scam.  270.  *  'Weber  v.  Zimmermao,  23  Md. 

^  People  B.  Judges  of  Washing-  45. 

ton,  2  Game's  Rep.  97.  ^  Queen  ■».  Ledgard,  1  Ad.  &  E. 

8  King  V.  Edyvean,  3  T.  R.  353.  N.  S.  616. 
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in  case  of  violation  of  a  peremptory  mandamus,  and  the  decis- 
ions to  be  found  in  the  reports  are  chiefly  with  reference  to 
such  cases.  It  seems,  however,  to  be  the  doctrine  of  the  kings 
bench,  that  a  failure  to  make  return  to  the  original,  or  to  an 
alias  mandamus,  is  such  a  contempt  as  to  lay  the  foundation 
for  proceedings  in  attachment,'^  but  that  an  attachment  will 
not  be  granted  in  such  case  without  a  peremptory  rule  to 
return  the  alias  writ.* 

§  573.  The  jurisdiction  by  attachment,  for  contempt  in 
violating  or  disobeying  a  mandamus,  is  extended  to  officers 
of  municipal  corporations,  who  have  been  guilty  of  such  vio- 
lation in  their  official  capacity.  And  where  municipal  officers 
have  disregarded  a  mandamus,  directing  them  to  assess  and 
levy  a  tax,  to  provide  for  the  payment  of  municipal  bonds 
voted  in  aid  of  a  subscription  to  a  railway  company,  they  may 
be  punished  by  fine  and  inlprisonment,  as  in  other 
cases  of  contempt.*  And  in  the  case  of  mandamus  to  a  *  404 
municipal  corporation,  it  would  seem  that  personal 
service  of  the  writ  upon  the  corporate  officers  is  not  essential, 
to  warrant  proceedings  in  attachment  for  its  violation.  Thus, 
where  the  writ  was  served  upon  a  town  clerk,  but  on  no  other 
officers  of  the  corporation,  an  attachment  was  granted  against 
the  mayor  and  other  corporate  officers  for  failing  to  make 
return.* 

§  574.  An  attachment  for  contempt  in  violating  or  refus- 
ing to  obey  a  peremptory  mandamus,  should  be  directed  to 
all  the  persons  guilty  of  disobedience  to  the  mandate  of  the 
court.  And  where  the  peremptory  writ  has  been  granted 
against-  a  board  of  canvassers  of  elections,  composed  of  several 
distinct  and  independent  officers,  the  mandate  of  the  court 
extending  to  and  covering  them  all,  an  attachment  for  violat- 

•  See  King  v.  Mayor  of  Fowey,  Pa.  St.  263.  See  also  Unitecl  States 
5  Dow.  &  Ry.  014;  Mayor  of  Co-  d.  Supervisors  of  Lee  County,  3  Bis- 
ventry's  case,  3  Salk.  429.  sell,  77. 

2  Mayor    of   Coventry's    case,    2  *  King  v.   Mayor    of   Fowey,  5 

Salk.  429.  Dow.  &  Ky.  614. 

*  Commonwealth    v.  Taylor,   36 
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ing  the  writ  should  include  them  all.i  It  is  not  necessary, 
however,  in  proceedings  by  attachment  for  the  violation  of  a 
mandamus,  issued  to  a  board  of  municipal  officers  composed 
of  several  different  persons,  to  issue  separate  and  distinct 
writs  of  attachment  to  each  member  of  the  board,  the  proper 
practice  being  to  unite  all  the  respondents  in  one  attach- 
ment. And  if  in  such  case  separate  writs  have  issued  to  the 
individual  members  of  the  board,  the  proceedings  will  be 
consolidated  and  continued  as  a  single  attachment  against  the 
entire  board.  ^ 

§  575.  Since  the  power  of  the  federal  courts  is  supreme, 
within  the  limits  of  their  jurisdiction,  and  since,  in  cases  of 
conflict  between  the  federal  and  state  tribunals,  the  latter  must 
necessarily  yield  in  matters  resting  within  the  jurisdiction  of 
the  former,  it  follows  that  it  constitutes  no  sufficient  justifi- 
cation for  refusing  to  obey  a  mandamus  regularly  issued  by  a 
federal  court  in  a  matter  properly  presented  for  its  adjudica- 
tion, that  the  parties  to  whom  the  writ  is  directed  have  been 
enjoined  in  the  state  courts  from  performing  the  act  com- 
manded by  the  mandamus.    Thus,  where  a  circuit  court 

*  405  of  the  United  States  has  issued  its  mandamus  to  a 

board  of  county  supervisors,  directing  them  to  levy  a 
tax  in  payment  of  certain  judgments,  recovered  in  the  circuit 
court  against  the  county,  upon  its  bonds  issued  in  aid  of 
railways,  the  supervisors  can  not  take  refuge  from  a  violation 
of  the  mandamus,  under  a  previous  injunction  from  the 
state  courts,  restraining  them  from  levying  the  tax,  and 
they  will  be  attached  for  contempt,  notwithstanding  such 
injunction.* 

§  576.     It   seems  to  be  the  usual  practice,  both  in 

*  406  England  and  America,  to  require  service  of  a  rule  to 

'  State  B.  Smith,  9  Iowa,  334.  '"Legal  News,    131;  Riggs  v.  John- 

'  Durant  i).  Supervisors  of  Wash-  son  Co.  6  Wal.  166.     See  also  Uni- 

ington,  Woolworth,  377.  ted  States  v.  Silverman,  4  Dillon, 

'  United  States  v.  Supervisors  of  334. 

Lee  County,  3  Bissell,  77, 1  Chicago 
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show  cause  iipon  the  respondents,,  before  proceeding 
against  them  by  attachment  for  a  violation  of  the  writ,  and 
in  ordinary  cases  this  course  should  be  pursued.  Where, 
however,  it  is  clearly  apparent  to  the  court,  that  the  respon- 
dents have  been  guilty  of  a  willful  and  deliberate  violation 
of  the  mandamus,  and  that  it  is  their  settled  purpose  to  eon- 
tinue  in  such  violation,  the  rule  to  show  cause  may  be 
dispensed  with.  In  such  case,  although  the  parties 
may  disclaim  any  intention  to  commit  a  willful  con-  *  407 
tempt  of  court,  yet  it  appearing  by  their  return  that 
they  have  deliberately  violated  the  mandate  of  the  court,  and 
that  they  intend  to  continue  the  line  of  conduct  adopted,  in 
the  future,  a  rule  to  show  cause  could  serve  no  useful  purpose, 
since  the  only  cause  which  could  be  returned  thereto  has 
already  been  shown.  ^ 

§  576  a.  When  the  command  of  a  writ  of  mandamus  is 
in  all  respects  within  the  jurisdiction  of  the  court  by  which 
it  is  granted,  proceedings  in  attachment  for  its  violation  are 
not  reviewable  by  another  court  upon  habeas  corpus  to  pro- 
cure the  release  of  persons  committed  for  such  violation.  If, 
however,  the  command  is  in  whole  or  in  part  beyond  the 
power  of  the  court,  the  writ,  or  so  ranch  of  it  as  exceeds  the 
jurisdiction  of  the  court,  is  void.  And  in  such  case  haleas 
corpus  will  lie  to  procure  the  release  of  the  persons  so  held 
in  custody. 2 

'  United  States  v.  Supervisors  of         ^  Ex  parte  KoTvland,   104  U.   S. 
Lee  County,  3  Bissell,  77, 1  Chicago      604. 
Legal  News,  131. 
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':  577.  The  writ  originally  granted  only  by  the  kings  bench. 

578.  Jurisdiction  extended  by  statute  to  all  superior  courts  in  England. 

579.  No  court  in  United  States  corresponding  to  the  kings  bench. 

580.  Courts  usually  fixed  by  constitution  or  statutes  in  this  country. 

581.  The  jurisdiction   jjurely   original;    how   exercised  by  appellate 

courts. 

582.  Appellate  courts  may  grant  writ  in  aid  of  their  appellate  juris- 

diction. 

582  a.  Appellate  courts  may  decline  to  exercise  original  jurisdiction. 

583.  Doctrine  as  between  state  and  federal  courts. 

583  a.  The  same. 

584.  State  courts  will  not  grant  writ  to  remove  cause  from  state  to 

federal  court. 

585.  Nor  will  federal  courts  grant  writ  for  such  removal. 

586.  State  courts  may  grant  the  writ  in  aid  of  decree  or  judgment  of 

federal  court. 

587.  Jurisdiction  of  United  States  Supreme  Court  by  mandamus  exer- 

cised only  in  aid  of  appellate  powers. 

588.  Writ   granted  from  Supreme  Court  of  United  States  to  inferior 

courts. 

589.  Circuit  courts  of  United  States  devoid  of  original  jurisdiction  in 

mandamus. 
5,90.  But  may  grant  the  writ  in  aid  of  their  existing  jurisdiction. 

§  577.  The  nse  of  the  writ  of  mandamus  as 
408  a  judicial  process  or  remedy,  had  its  origin  in 
tlie  court  of  kings  bencli  in  England,  and  the 
exercise  of  the  jurisdiction  was  formerly  confined  exclu- 
sively to  that  court.  From  a  simple  missive  or  mandate 
of  the  sovereign,  issuing  directly  to  the  subject,  the 
writ  was  gradually  moulded  and  shaped  into  a  judicial  pro- 
cess of  an  extensive  remedial  nature,  which  was  freely 
granted  by  the  kings  bench,  in  the  absence  of  other  adequate 

(443) 
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and  specific  remedy.  It  was  regarded  as  the  especial  province 
of  the  court  of  kings  bench  to  superintend  all  inferior 
tribunals  throughout  the  kingdom,  and  to  enforce  at  their 
hands  the  exercise  of  such  judicial  or  ministerial  powers  as 
had  been  conferred  upon  them  by  parliament  or  by  the 
crown,  and  for  this  purpose  the  writ  under  considera-  *  409 
tion  was  regarded  as  the  most  effective  remedy.  ^ 
Deriving  its  origin  directly  from  the  king,  sitting  in  his 
own  court,  the  writ  was  always  regarded,  in  England,  as  a 
high  prerogative  remedy,  in  distinction  from  an  ordinary  writ 
of  right.  And  the  jurisdiction  is  spoken  of  as  one  of  the 
"flowers  of  the  kings  bench, "^  and  was  always  jealously 
guarded  by  that  tribunal.  Being  a  court  of  very  extended 
jurisdiction,  entrusted  with  the  superintendence  of  all  civil 
corporations  and  inferior  jurisdictions  in  the  kingdom,  ^  it  was 
natural  that  this  extraordinary  remedy  should  be  confined  to 
this  tribunal,  and  we  accordingly  find  it  shaped  by  the  decis- 
ions of  this  court  through  several  successive  centuries,  until 
it  has  attained  its  present  symmetrical  development,  and  is 
now  recognized  as  the  most  effective  of  all  the  extraordinary 
remedies  known  to  the  common  law. 

§  578.  By  the  common-law  procedure  act  of  1854,  the 
jurisdiction  by  mandamus  in  England,  was  extended  to  all 
the  superior  courts  in  the  kingdom,  which  were  authorized  to 
grant  writs  of  mandamus,  in  connection  with  or  as  ancillary 
to  any  civil  action  brought  in  such  courts,  excepting  actions 
of  ejectment  and  replevin.  The  writ  as  thus  issued  was 
given  the  same  force  and  effect  as  that  of  a  mandamus  from 
the  court  of  kings  bench,  and  the  pleadings  were  assimilated, 
as  nearly  as  possible,  to  those  in  ordinary  actions  for  the 
recovery  of  damages.  It  was,  however,  expressly  provided 
■that  the  act  should  in  no  manner  impair  or  take  away  the 
jurisdiction  of  the  court  of  kings  bench  to  grant  writs  of 
mandamus,    and  the  jurisdiction   of  that   court,    therefore, 

1  See  3  Black.  Com.  110.  v.  Joy,  Poph.  176. 

'  Per  DoDERiDGB,  J.,  in  Awdley  '  3  Black.  Com.  43. 


444  MANDAMUS.  [PAKT  I. 

remained  substantially  unchanged,  although  the  practice  and 
procedare  in  mandamus  cases  were  greatly  changed. ^  And 
by  the  supreme  court  of  judicature  act  of  1873,  the  remedy 
was  still  further  extended  and  the  procedure  simplified.  * 

8  579.  As  regards  the  courts  properly  empowered  to  grant 
this  extraordinary  remedy,  in  this  country,  it  is  to  be  observed 
in  the  first  place,  that,  under  the  American  system,  no  court, 
either   state  or  federal,  possesses  the  same  general  functions 

and  jurisdiction  as  the  court  of  kings  bench,  nor  does 
*  410  any  judicial  tribunal  known  to  our  system,  represent  the 

sovereignty  of  the  country  in  precisely  the  same  sense 
in  which  it  is  represented  in  England  by  the  kings  bench. 
And  while  this  divergence  between  the  judicial  systems  of 
the  two  nations,  has  in  no  manner  impaired  or  altered  the 
general  remedial  features  of  the  writ  of  mandamus,  which 
was  transferred  to  this  country  as  a  part  of  the  common  law, 
it  has  yet  had  the  effect  of  stripping  the  remedy  of  many  of 
its  purely  prerogative  features,  and  of  reducing  it  more  nearly 
to  a  level  with  ordinary  civil  actions  for  the  protection  of 
private  rights.  ^ 

§  580.  The  courts  empowered  to  exercise  the  jurisdiction 
by  mandamus,  in  this  country,  are  generally  fixed  by  the  con- 
stitutions of  the  various  states,  or  by  legislative  enactment 
Bot  inconsistent  therewith.  Usually  the  power  is  conferred 
upon  the  various  common-law  courts  of  original  and  general 
jurisdiction,  such  as  the  circuit  or  district  courts  throughout 
the  various  states,  and  in  many  cases  the  pleadings  and  pro- 
cedure to  be  adopted  by  these  courts  in  dispensing  the  remedy 
are  also  regulated  by  statute.  The  writ  is  also  granted,  in 
many  of  the  states,  by  the  supreme  judicial  tribunal  or  court 
of  last  resort  of  the  state,  in  some  instances  as  a  part  of  its 
original  jurisdiction,  created  and  defined  by  the  organic  law 

*  17  &  18  Victoria,  Cliap.  CXXV.      Subdivision  3. 
See  Appeudix,  C.  •  See  §  5,  ante. 

2  36  &  37  Victcria,  Cliap.  66,  §  25, 
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of  the  state,  and  in  other  cases  only  in  aid  of  its   appellate 
powers.  1 

§  581.  Bnt  in  whatever  courts  the  power  of  granting  this 
extraordinary  remedy  may  be  vested,  it  is  uniformly  regarded 
as  an  original  and  not  an  appellate  jurisdiction.  And  the 
writ  itself  is  in  no  sense  an  appellate  process,  bnt  purely  an 
original  one,  not  employed  in  the  revision  of  a  cause  already 
adjudged,  but  itself  originating  the  cause.^  It  follows,  there- 
fore, that  where  the  court  of  last  resort  of  a  state  is  limited, 
by  the  constitution  of  the  state,  to  the  exercise  of  an 
appellate  jurisdiction  only,  it  is  powerless  to  grant  the  writ 
as  an  original  proceeding,  or  to  entertain  jurisdiction  in  man- 
damus, except  as  a  necessary  incident  or  appendage 
*  411  of  its  appellate  powers.*  And  in  such  case,  the  legis- 
lature of  the  state,  being  equally  bound  with  the  courts 
by  the  constitution  of  the  state,  as  the  fundamental-and  para- 
mount law,  can  not  confer  upon  the  appellate  court  the  power 


'  In  Missouri,  the  Supreme  Court 
of  tlie  state,  altbougli  vested  with 
original  jurisdiction  in  mandamus, 
is  averse  to  its  exercise  unless  in 
cases  of  especial  importance,  pre- 
ferring that  the  application  should 
ordinarily  be  made  in  the  first  in- 
stance to  the  lower  courts.  See 
State  v.  County  Court  of  Cooper  Co. 
64  Mo.  170.  In  Pennsylvania,  under 
a  statute  authorizing  the  courts  to 
issue  writs  of  mandamus  to  all  offi- 
cers elected  or  appointed  in  and  for 
their  respective  covinties,  no  juris- 
diction is  conferred  to  grant  the 
writ  against  an  officer  of  the  state. 
Commonwealth  v.  Wickersham,  90 
Pa.  St.  311.  In  Arkansas,  it  is  held 
that  mandamus  will  not  lie  from  a 
circuit  court  to  compel  a  sheriff  to 
receive  certain  warrants  in  satisfac- 
tion of  an  execution  from  the 
Supreme  Court  of  the  state,  since 


the  court  issuing  the  execution 
alone  has  power  to  control  its  pro- 
cess. Hinkle  «.  Ball,  34  Ark.  177. 
As  to  the  circumstances  under 
which  the  Supreme  Coart  of  "Wis- 
consin will  exercise  its  original 
jurisdiction  in  mandamus,  see  State 
■u.  Supervisors  of  Juneau  Co.  38 
Wis.  554. 

2  Daniel  v.  County  Court  of  War- 
ren, 1  Bibb,  496.  See  also  King  v. 
Hampton,  3  Hayw.  (Tenn.)  59 ;  State 
•0.  Biddle,  36  Ind.  138;  Cowell  «. 
Buckelew,  14  Cal.  640. 

2  Morgan  e.  The  Register,  Hardin 
(2nd  edition),  618;  Daniel  «.  County 
Court  of  Warien,  1  Bibb,  496 ;  How- 
ell V.  Crutchfield,  Hemp.  99;  West- 
brook  V.  Wiclcs,  36  Iowa,  382; 
Whitfield  V.  Greer,  3  Baxter,  78; 
State  11.  Hall,  6  Baxter,  3.  See  also 
United  Slates  v.  Commissioners  of 
Dubuque,  Morris,  43. 
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of  granting  tlie  writ  as  an  original  proceeding. i  So 
*  412  -where  the  court  of  final  resort  of  a  state  is  vested  only 

with  appellate  powers,  it  can  not  grant  a  mandamus 
to  a  subordinate  court,  requiring  it  to  proceed  with  a  cause 
pending  therein,  since  such  a  use  of  the  writ  is  not  a  necessary 
adjunct  to  the  discharge  of  the  functions  of  the  court  as  a 
purely  appellate  tribunal,  and  would  be  the  exercise,  not  of 
an  appellate,  but  of  an  original  jurisdiction.  2  Nor  will  a 
court  of  appellate  powers,  which  is  restricted,  by  the  organic 
law  of  the  state,  to  the  granting  of  such  writs  only  as  are 
necessary  to  the  exercise  of  its  appellate  jurisdiction,  issue  a 
mandamus  to  the  officers  of  a  subordinate  court,  to  compel 
any  official  action  at  their  hands,  btlt  will  leave  the  parties 
aggrieved  to  seek  a  remedy  in  the  inferior  court  itself.^ 
Nor  will  such  court  grant  a  mandamus  to  require  the  judge- 
of  an  inferior  court  to  direct  the  parties  to  a  cause  to  give 
sufficient  surety  for  its  prosecution.* 

S  582.  The  doctrine  as  above  stated,  however,  in  no  man- 
ner impairs  the  right  of  the  courts  of  final  resort  to  issue 
the  writ,  when  necessary  in  aid  of  their  appellate  powers, 
and  in  such  cases  the  pi'oceeding  by  mandamus  is  not  re- 
garded as  an  original  one,  but  as  auxiliary  to  and  in  aid  of 
the    appellate   jurisdiction,    with  which    they    are    properly 

vested.  5  For  example,  a  court  of  purely  appellate 
■*  413  powers  may,  in  aid  of  its  apjDellate  jurisdiction  and  as 

a  necessary  incident  to  its  exercise,  grant  the  writ  to 
a  subordinate  court,  requiring  it  to  sign  and  seal  a  bill  of 
exceptions  in  a  cause  pending  in  the  appellate  tribunal  on 
appeal,  in  order  that  the  record  may  be  complete,  the  use  of 

1  Morgan  v.  The  Register,   Har-      640. 

din  (2nd  edition),  618.  *  Whitfield  «.  Greer,    3  Baxter, 

2  King   V.    Hampton,    3     Haynr.      78. 

(Tenn.)  59 ;  State  D.  Hall,  6  Baxter,  ^  United  States  i>.  Commissioners 

3;  State  ».  Biddle,  86  Ind.  138.  See  of  Dubuque,   Morris,   43;  State  i). 

aiso  Co-^'ell  v.  Buclcelew,   14  Cal.  Hall,  3  Cold.  25o.    See  also  Ing  a 

040.  Davey,  3  Lea,  370. 
'  Cowell    V.    Buckelew,    14  Cal. 
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the  writ  in  such  a  case  being  necessary  to  perfect  the  right  of 
the  appellant,  and  being  a  proper  adjunct  of  the  powers  of  the 
appellate  court. i  And  it  would  seem  that  a  court  of  appel- 
late jurisdiction  only  may  grant  a  rnandamus  to  command  an 
inferior  court  to  accept  a  proper  bond  for  the  purpose  of  per- 
fecting an  appeal  from  such  inferior  court  to  the  appellate 
tribunal.  2 

§  582  a.  Although  the  supreme  court  of  a  state  may 
have  original  jurisdiction  in  mandamus,  it  may  yet  decline 
to  exei'cise  it  and  may  remit  the  applicant  to  a  subordinate 
court,  when  this  course  seems  more  conducive  to  the  ends  of 
justice.  Thus,  when  application  is  made  to  a  supreme 
court  for  a  mandamus  to  require  the  clerk  of  an  inferior 
court  to  issue  a  process,  if  such  inferior  court  itself  has 
jurisdiction  in  mandamus,  the  supreme  court  may  decline  to 
interfere  and  leave  the  relator  to  apply  to  the  subordinate 
court.* 

§  583.  Questions  of  grave  importance  have  frequently 
arisen,  and  must  necessarily  occur  under  the  American  sys- 
tem, touching  the  relative  powers  and  jurisdiction  of  the 
federal  and  state  courts,  and  the  right  of  the  judicial  power 
of  the  one  sovereignty,  to  control  by  mandamus  the  action 
of  tribunals  or  officers  deriving  their  powers  from  the  other. 
In  such  cases,  both  the  state  and  federal  courts  are  usually 
averse  to  granting  this  extraordinary  remedy,  when  its  effect 
would  be  to  control  a  person  or  body  owing  allegiance  to  the 
other  jurisdiction,  preferring  to  leave  the  controversy  to  be 
determined  in  the  forum  to  which  it  more  properly  belongs. 
Indeed,  as  regards  officers  of  a  state,  deriving  their  powers 
wholly  from  the  state,  it  may  be  asserted,  generally,  that 
they  are  beyond  the  jurisdiction,  of  the  federal  courts  by  the 

'  State  ■».  Hall,  3  Cold.  355.    And  ^  State  v.  Breese,  15  Kan.    123. 

see  State  «.  Elmore,  6  Cold.  528;  And  see   State  v.  County  Court  of 

Newman  «.  Justices  of  Scott  Co.  1  Cooper  Co.   64  Mo.  170;    State  d. 

Heiskell,  787.  Supervisors  of  Juneau  Co.  38  Wis. 

2Ing  ».  Davey,   2  Lea,  27C.  554. 
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writ  of  mandamus,  as  an  original  process,  although,  as  we 
shall  hereafter  see,  these  courts  may  in  some  cases  grant  the 
writ  to  state  officers  in  aid  of  an  already  acquired  jurisdic- 
tion of  the  federal  tribunals.  And  the  Supreme  Court  of  the 
United  States  can  not  grant  the  writ  against  the  governor  of 
a  state,  even  for  the  performance  of  a  duty  clearly  obligatory 
upon  him  by  the  constitution  and  laws  of  the  United  States, 
sucli  as  tlie  delivery  up  to  another  state,  upon  proper  demand, 
of  fugitives  from  justice." 

§  583  a.  The  state  courts  will  not  interfere  to  supersede 
or  stay  the  action  of  officers  acting  in  obedience  to  a  writ  of 
mandamus  from  a  federal  court  having  jurisdiction  of  the 
parties  and  of  the  subject-matter,  since  such  interference 
would  necessarily  result  in  a  conflict  between  the  officers 
charged  with  executing  the  process  of  the  different  courts. 
Thus,  when  officers  are  engaged  in  levying  distress  warrants 
for  the  payment  of  a  tax  which  has  been  ordered  by  manda- 
mus from  a  federal  court,  their  action  will  not  be  superseded 
by  a  state  court.  ^ 

§  584.  The  right  of  removal  of  a  cause  from  the  state  to 
the  federal  courts,  by  a  non-resident  defendant  sued  in  the 
former,  has  afforded  frequent  occasion  for  invoking  the  extra- 
ordinary aid  of  both  the  state  and  federal  tribunals.  And 
the  doctrine  has  been  asserted,  that  the  superior  courts  of  the 
different  states  might  properly  grant  the  writ  to  sub- 
*  414  ordinate  state  courts  to  compel  such  removal,  when  it 
had  been  refused,  on  proper  cause  shown  in  conformity 
with  the  twelfth  section  of  the  judiciary  act  of  1789.  *  The 
^better-considered  doctrine,  however,  and  one  which  has  the 
support  of  the  undoubted  weight  of  authority,  is,  that  the 
appellate  courts  of  the  different  states  can  not  grant  the  writ 
to  subordinate  tribunals,  to  control,  or  in  any  manner  interfere 

'  Commonwealth  «.  Dennison,  24         '  See  Brown  ».   Crippin,  4  Hen. 

How.  66.  &  M.  173 ;  State  v.  Judge  of  Thir- 

2  Merchants  v.  City  of  Memphis,  teenth    District,    23  La.    An.    29 ; 

9  Baxter,  76.  Orosco  ».  Gagliardo,  22  Cal.  88. 
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with  their  action  upon  such  applications  for  removal,  such  a 
use  of  the  writ  being  regarded  as  an  abuse  of  its  recognized 
functions.  1  A  distinction,  however,  is  taken  in  such  cases, 
between  the  refusal  of  a  state  court  to  order  the  removal  of 
a  cause  to  the  federal  tribunal,  upon  proper  cause  shown,  and 
its  refusal  to  accept  of  surety  tendered  for  such  removal. 
And  in  the  latter  case,  the  superior  court  of  the  state  may 
grant  the  writ  to  an  inferior  court,  commanding  it  to  accept 
of  the  surety  tendered.  2  And  the  writ  will  go  from  the  court 
of  last  resort  of  a  state  to  a  subordinate  court  to  compel  it  to 
proceed  with  a  cause,  which  it  has  declined  to  hear  upon  the 
sole  ground  of  the  filing  ot  a  petition  for  removal  to  the 
federal  court  and  the  docketing  of  the  cause  there,  the  case 
not  being  properly  removable.  And  the  relief  may  be  granted 
in  such  case,  notwithstanding  the  fact  that  the  federal  court 
has  enjoined  the  parties  from  proceeding  with  the  applicatio)i 
for  mandamus  in  the  state  court.* 

§  585.  A  similar  conflict  of  authority  to  that  noticed  in 
the  previous  section,  has  existed  as  to  the  right  of  the  federal 
courts  to  issue  the  writ  of  mandamus  to  the  various  state 
courts  of  general  jurisdiction,  for  the  purpose  of  compelling 
the  removal  of  a  cause  pending  therein  to  the  federal  tribu- 
nal, and  the  existence  of  such  a  power  in  the  circuit  courts 
of  the  United  States,  has  been  asserted  as  necessary  to  the 
proper  exercise  of  their  jurisdiction.*  This  conflict  of 
authority,  however,  has  been  set  at  rest  by  recent  decisions 
of  the  federal  courts,  denying  the  jurisdiction  in  this  class 
of  cases,  and  it  may  now  be  regarded  as  the  settled  doctrine, 

'  Francisco  d.  Manhattan  Insnr-  15  Ohio  St.  377. 

ance   Co.  36    Cal.   283 ;   Shelby  ».  '  White  v.  Holt,  20  W.  Va.  793. 

Hoffman,  7  Ohio   St.  450;  State  v.  *  Spraggina  11.  County  Court  of 

Curler,    4    Nev.    445;    People    v.  Humphries,  Cooke,  160;  People  ?;. 

Judges    of    New     York   Common  Judges    of    New    York    Common 

Pleas,  3    Deiiio,    197;    People    «.  Pleas,  3  Denio,  197.     See  also  opin- 

Judge  of  Jackson  Circuit  Court,  21  ion  of  CAitPBEix,  J.,  in  People  v. 

Mich.  577.  Judge  of  Jackson  Circuit  Court,  31 

2  State  11.  Court  of  Common  Pleas,  Mich.  577. 
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that  they  will  not  issue  the  writ  to  compel  state  courts  to 
transfer  causes  to  the  federal  tribunals.  And,  although  it  is 
believed  to  be  within  the  power  of  congress  to  confer 
*  415  such  a  jurisdiction  upon  the  circuit  courts  of  the 
United  States,  yet  these  tribunals  are  powerless  to 
grant  the  writ  in  such  cases,  either  under  the  judiciary  act 
of  1789,  or  under  the  act  of  1866, i  providing  for  the  re- 
moval of  cases  from  the  state  to  the  federal  courts,  upon 
proper  cause  shown. ^ 

S  586.  It  is  proper,  however,  for  the  state  courts  to  grant 
the  writ  of  mandamus  in  aid  of  a  decree  rendered  in  the  fed- 
eral courts,  when  an  appropriate  case  for  the  exercise  of  the 
jurisdiction  is  presented. •''  And  the  state  courts  will  issue 
the  writ  to  the  authorities  of  a  municipal  corporation,  for 
the  purpose  of  compelling  the  levy  of  a  tax,  to  satisfy  a 
judgment  recovered  against  the  municipality  in  the  courts  of 
the  United  States.*  So,  too,  a  state  court  may  properly 
grant  the  writ  against  a  county  treasurer,  to  enforce  the  per- 
formance of  his  duty  in  the  payment  of  a  judgment,  out  of 
funds  collected  for  that  purpose,  although  the  judgment  was 
recovered  in  the  United  States  courts.^  But  a  mandamus 
from  a  federal  court  to  state  officers,  commanding  them  to 
levy  a  tax  for  the  payment  of  judgments,  can  have  no  effect 
when  such  officers  are  not  authorized  under  the  laws  of  the 
state  to  levy  such  tax." 

§  587.  The  jurisdiction  of  the  Supreme  Court  of  the 
United  States,  by  the  writ  of  mandamus,  is  limited,  under 
the  constitution,  to  cases  where  its  exercise  is  necessary  in 
aid  of  the  appellate  powers  of  the  court,  and  it  can  not  grant 

>  14  U.  S.  Statutes  at  Large,  306.  54. 

2  Hough  I'.  Western  Transporta-  *  State  v.   City  of    Madison,    15 

tion  Company,  1  Bissell,  435;  In  re  Wis.   30;    States.    Supervisors  of 

Cromie,  3  Bissell,  160;  Ladd  v.  Tu-  Beloit,  20  Wis.  79. 

dor,  3  W.  &  M.  326.  5  Brown  v.  Crego,  33  Iowa,  498. 

"  Conrad  v.  Prieur,  5  Rob.  La.  49 ;  *  Graham  v.    Parbam,    33    Ark. 

Benjamin    v.    Prieur,  8  Rob.  La.  676. 
193 ;  Diggs  11.  Prieur,   11  Rob.  La. 


CHAP.  XII.J  OF    THE    COUKTS.  451 

the  writ  as  the  exercise  of  an  original  Jurisdiction.  The 
constitution  having  limited  the  original  jurisdiction  of  this 
court  to  "  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  those  in  which  a  state  shall  be  a  party," 
and  having  expressly  declared  that,  in  all  other  cases,  it  shall 
exercise  only  an  appellate  jurisdiction,^  it  is  powerless  to 
grant  the  writ,  except  in  cases  where  it  is  necessary  to  the 
proper  exercise  of  its  appellate  powers.*  Nor  is  it  compe- 
tent for  the  legislative  department  of  the  government  to 
extend  this  jurisdiction,  beyond  the  limits  fixed  by  the 
constitution,  and  that  portion  of  the  judiciary  act  of  *  416 
1789,3  which  attempts  to  confer  upon  the  Supreme 
Court  the  power  to  issue  writs  of  mandamus  to  persons  hoW- 
ing  office  under  the  United  States,  is  plainly  repugnant  to 
the  constitution.  This  court  will  not,  therefore,  issue  the 
writ  to  the  secretary  of  state  of  the  United  States,  even  to 
command  the  performance  of  a  clear  and  unquestioned  duty 
on  the  part  of  that  officer,  ministerial  in  its  nature  and 
involving  the  exercise  of  no  official  discretion.* 

§  588.    The  aid  of  the  Supreme  Court  of  the  United 
States  has   seldom   been  invoked  for  the   issuing  of   *  417 
writs  of  mandamus   to   inferior  courts.     It  has,  how- 
ever, granted  tlie  writ  to  a  district  court  of  the  United  States, 
to  compel  the  latter  to  execute  its  decree,  which  a  state 
legislature  had  attempted  to  annul.  ^      And  the  writ  *  418 
has  also  been  granted   by  the  Supreme  Court,  to  tlie 
United  States  court  of  claims,  requiring  the  latter  to  hear 

•  Const.  Art.  Ill,  Sec.  II.  application  to  tlie  court  for  a  rule 
'^Marbury?).  Madison,   1  Cranch,      against  the  secretary  of   state,  to 

49_  show    cause    why    a      mandamus 

M  TJ.  S.  Statutes  at  Large,  73.  should  not  issue,  commanding  him 

*  Marbury  ».  Madison,  1  Oranch,  to  deliver  to  the  relators  their  com- 
49.     The  limits  to  the  jurisdiction  missions,  as  justices   of  the  peace 
of  the   Supreme  Court,  in  cases  of  for  the  District  of  Columbia, 
mandamus,   are    very    clearly   de-  ^  United  States  i).  Peters,  5  Cranch, 
fined  in  this  case,  which  was  an  115. 
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and  determine  a  motion  for  a  new  trial,  i  So  mandamus  lias 
been  granted  by  tlie  Supreme  Court,  to  a  district  court  of  the 
United  States  to  compel  the  latter  to  reinstate  a  case,  which 
it  had  dismissed  on  the  ground  that  the  pleadings  did  not 
disclose  the  value  of  the  matter  in  dispute,  thereby  failing  to 
present  a  case  falling  within  the  jurisdiction  of  the  district 
court.  2 

§  589.  As  regards  the  jurisdiction  of  the  circuit  courts 
of  the  United  States  in  mandamus,  it  is  to  be  observed  that 
their  power  to  grant  the  writ  is  limited,  under  the  judiciary 
act  of  1789,  to  cases  wjiere  it  is  necessary  to  the  exercise 
of  their  general  jurisdiction  as  conferred  by  law.  In  other 
words,  the  fourteenth  section  of  the  act  of  1789,  authorizing 
these  courts  to  isne  "  writs  of  scire  facias,  haieas  corpus, 
and  all  other  writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law,"  is  construed  as  a  limitation  upon  the  power  of  the 
circuit  courts  over  the  writ  of  mandamus,  confining  it  solely 
to  cases  where  the  writ  is  sought  as  ancillary  to  a  jurisdiction 
already  acquired.  They  will  not,  therefore,  entertain  pro- 
ceedings in  mandamus,  or  grant  the  writ,  in  any  case  where 
it  is  not  a  necessary  adjunct  to  the  exercise  of  a  jurisdiction 
which  they  already  possess.  ^  Nor  is  the  jurisdiction  of  the 
circuit  courts  by  way  of  mandamus  enlarged   by  the  act  of 

congress  of  1875.*     And  the  same  restriction  applies 
*  419  to  the  district  courts  of  the  United  States,  and  these 

courts  can  not  grant  the  writ  as   the  exercise  of  an 

i^.t  parts  United  States,  10  Wal.  t,.  Bell  Telephone  Co.  1  McCrary, 

699.  175.  "ilclntive  v.  Wood,  7  Crancli, 

2^.1  imrte  Bradstreet,  7  Pet.  634.  504,  Is  tlie  leading  case  in  support 

See  S.  C.  8  Pet.  588.  of  the  doctrine   of  the  text.    The 

3  Mclntire  ij.'Wood,  7  Cranch,  504 ;  opinion  of  the  court  by  Mr.  Justice 

Smith   B.   Jackson,    1  Paine,  453;  Johnson,  is  as  follows:     "  I  am  in- 

Bath  County  v.  Amy,  18  Wal.  24o;  structed  to  deliver  the  opinion  of 

Graham  v.  Norton,  15  "Wal.  437.  the  court  in  this  case.     It  comes  up 

'  American  Union  Telegraph  Co.  on  a  division  of  opinion  in  the  cir- 
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original  jurisdiction,  but  only  in  aid  of  their  existing  powers 
as  conferred  by  law.i  Tlie  authorities,  however,  clearly 
recognize  the  judicial  power  of  the  government  to  extend 
the  remedy  by  mandamus  to  its  own  officers,  treating  it  as  a 
dormant  power,  not  yet  called  into  action  or  conferred  upon 
the  circuit  courts. ^  And  the  circuit  court  of  the  District 
of  Columbia  is  invested  with  original  jurisdiction  in  manda'- 
mus,  its  powers  in  this  regard  being  greater  than  those  of 
the  circuit  courts  of  the  United  States.  ^ 

§  590.     Where,  however,  the  circuit  courts  of  the  United 
States  have  properly  acquired  jurisdiction  of  a  subject,  and 

ciiit  court  of  Ohio,  upon  a  motion 
for  a  mandamus  to  tbe  register  of 
the  Jand  office,  at  Marietta,  com- 
manding him  to  grant  final  certifi- 
cates of  purchase  to  the  plaintiff, 
for  lands  to  which  he  supposed 
himself  entitled  under  the  laws  of 
the  United  Slates.  This  court  is  of 
opinion  that  the  circuit  court  did 
not  possess  the  power  to  issue  the 
mandamus  moved  for.  Independ- 
ent of  the  particular  objections 
which 'this  case  presents  from  its 
involving  a  question  of  freehold, 
we  ai'e  of  opinion  that  the  power  of 
the  circuit  courts  to  issue  the  writ 
of  mandamus,  is  confined  exclusive- 
ly to  those  cases  in  which  it  may  be 
necessary  to  the  exercise  of  their 
jurisdiction."  In  an  earlier  case, 
also  decided  by  Mr.  Justice  John- 
son, sitting  as  a  circuit  judge.  In  the 
United  States  Circuit  Court  ior  the 
district  of  South  Carolina,  in  1808, 
a  mandamus  was  granted  to  the  col- 
lector of  the  port  of  Charleston  to 
issue  a  clearance  to  a  vessel.  Gil- 
christD.  Conector,^l  American  Law 
Journal,  429.  But  the  question  of 
jurisdiction  does  not  appear  to  have 
been  discussed  or  considered,  and 
the  case  has  never  been  recognized 


as  authoritative.  Commenting  upon 
his  earlier  decision,  Mr.  Justice 
Johnson,  in  Mclntire  v.  Wood,  7 
Cranch,  504,  above  quoted,  says :  "A 
case  occurred  some  yeai's  since  in 
the  circuit  court  of  Soath  Carolina, 
the  notoriety  of  which  may  apolo- 
gize for  making  an  observation 
upon  it  here.  It  was  a  mandamus 
to  a  collector  to  grant  a  clearance, 
and  unquestionably  could  not  have 
been  issued  but  upon  a  supposition 
inconsistent  with  tlie  decision  in 
this  case.  But  that  mandamus  was 
issued  upon  the  voluntary  submis- 
sion of  the  collector  and  the  district 
attorney,  and  in  order  to  extricate 
themselves  from  an  embarrassment 
resulting  from  conflicting  duties. 
Volenti  non  fit  injuria."  . 

'United  States  «.  Smallwood,  1 
Chicago  Legal  News,  321,  decided 
in  the  U.  S.  District  Court  for  Lou- 
isiana. 

2  See  Mclntire  «.  Wood,  7  Cranch, 
.':04;  McCluny  «.  Silliman,  2  Wheat. 
369;  McClung«.  Silliman,  6  Wlieat. 
598 ;  Kendall  v.  The  United  States, 
12  Pet.  534;  Marbury  v.  Madison,  1 
Cranch,  49. 

8  Kendall  e.  United  States,  12 
Pet.  524. 
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the  aid  of  a  mandamns  is  necessary  to  enable  them  to 
*  420  properly  carry  out  their  jurisdiction,  and  to  afford  the 

necessary  relief  to  which  the  parties  are  legally  enti- 
tled, the  right  to  issue  the  writ  is  regarded  as  clearly  estab- 
lished, the  authority  of  the  courts,  in  such  cases,  being 
derived  from  the  fourteenth  section  of  the  act  of  1789, 
already  referred  to.  Cases  of  this  nature  have  frequently 
occurred,  where  the  aid  of  mandamus  has  been  sought  to 
compel  municipal  corporations  to  provide  for  the  payment 
of  judgments  upon  municipal  bonds  and  securities,  issued  in 
aid  of  railway  and  other  kindred  enterprises  of  a  quasi- 
public  nature.  And  the  doctrine  is  clearly  established,  that 
when  sucli  judgments  have  been  recovered  in  the  circuit 
courts  of  the  United  States,  these  tribunals  may  issue  writs 
of  mandamus,  to  compel  the  municipal  authorities  to  levy  a 
tax  in  satisfaction  of  the  judgments,  the  writ  being  regarded 
a.T  the  only  remedy,  within  the  constitutional  powers  of  the 
federal  courts,  adequate  to  such  an  emergency. ^  And  in  this 
class  of  cases  the  writ  of  mandamus  is  neither  a  prerogative 
writ  nor  a  new  suit  in  the  jurisdictional  sense,  but  is  a  pro- 
ceeding ancillary  to  the  judgment  which  gives  the  jurisdic- 
tion, and  the  writ  when  issued  becomes  a  substitute  for  the 
ordinary  process  of  execution  to  enforce  a  judgment. ^ 

'Commissioners  of  Knox  Co.  v.  also  United  States  s.  Supervisors  of 

Aspinwall,    84  How.  376 ;    United  Lee  Co.  2  Bissfill,   77,   1    Chicago 

States  V.  Treasurer  of  Muscatine  Legal  News,  131 ;  Riggsu.  Jolinson 

Co.  3  Abb.  U.  S.  53;  S.  C.  suh  nom.  Co.  6  Wal.  166;   Bees  v.  City  of 

Lansing  «.  County  Treasurer,  1  Dill.  Watertown,  19  Wal.  107,  6  Chicago 

523;   Welch  v.  St.  Genevieve,   lb.  Legal  News,  221. 

130 ;  Rusch  V.  Supervisors  of  Des  ^  Rjggs  «.  Johnson   Co.  6  Wal. 

Moines  Co.  Woolworth,   313.    See  166. 
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CHAPTER    XIII. 

OP  THE  ORIGIN  AND  NATURE    OP  THE  JURISDICTION    IN 
QUO  WARRANTO. 

§  591.  Information  in  the  nature  of  a  quo  warranto  defined. 

593.  The  common-law  writ  of  quo  warranto. 

593.  Ancient  origin  of  the  writ. 

594.  The  statute  of  Gloucester,  6  Edward  I. 

595.  Causes  leading  to  the  passage  of  the  statute. 

596.  Effect  of  the  statute ;  not  wholly  satisfactory. 

597.  Statute  of  18  Edward  I. 

598.  These  statutes  not  the  origin  of  writs  of  quo  warranto. 

599.  Disuse  of  ancient  writ  on  abolition  of  justices  in  eyre. 

600.  Causes  for  disuse  of  the  former  remedy. 

601.  Growth  of  the  jurisdiction  by  information  in  England ;  its  abuse; 

case  of  the  city  of  London. 
COS.  Information  a  prerogative  remedy  before  statute  of  Anne ;  purpose 
and  effect  of  that  statute. 

603.  The  original  writ   a  civil   remedy;    the   information  formerly  a 

criminal,  now  a  civil  reniedy. 

604.  The  information   does  not  create  rights;    nor  does  it  prescribe 

duties. 

605.  Leave  to  file  the  information  discretionary  with  the  court ;  circum- 

stances which  may  be  considered. 

606.  Effect  of  statute  as  to  discretion ;  discretion  exhausted  when  in- 

formation filed. 

607.  The  doctrine  in  Alabama  as  to  discretion. 

608.  Two  classes  of  information  in  England. 

609.  Writs  of  quo  warranto  and  information  confused  j  object  the  same, 

457) 
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610.  Authorities  conflicting  as  to  use  of  the  two  terms;  held  synony- 

mous in  Wisconsin. 

611.  The  same  doctrine  held  in  Florida. 

613.  The  doctrine  in  Missouri ;  original  writ  still  recognized. 

613.  The  distinction  ohserved  in  Arkansas;  trial  by  jury. 

614.  Statutory  remedy  in  Pennsylvania  and  New  Yorli. 

615.  Constitutional  jurisdiction  not  to  be  talien  away  by  legislation. 

616.  The  courts  exercising  the  jurisdiction. 

617.  Information  does  not  lie  where  other  remedy  exists. 

618.  Does  not  lie  for  official  misconduct. 

619.  Jurisdiction  in  quo  warranto  a  bar  to  jurisdiction  in  equity. 

620.  Public  interest  must  be  shown. 

621.  Statute  of  limitations. 

623.  Statutes  to  be  construed  as  remedial. 

§  591..  The  modern  information  in  the  nature  of  a 
*  424  quo  warranto  may  be  defined  as  an  information,  crim- 
inal in  form,  presented  to  a  court  of  competent  juris- 
diction, by  the  public  prosecutor,  for  the  purpose  of  correcting 
the  usurpation,  mis-user,  or  non-user,  of  a  public  office  or 
corporate  franchise.  The  object  of  the  information,  as  now 
employed  both  in  the  courts  uf  England  and  America,  is  sub- 
stantially the  same  as  that  of  the  ancient  writ  of  quo  warranto, 
and  while  still  retaining  its  criminal  form,  it  has  long  since 
come  to  be  regarded  as,  in  substance,  a  civil  proceeding,  in- 
stituted by  the  public  prosecutor,  upon  the  relation  of  private 
citizens,  for  the  determination  of  purely  civil  rights.  The 
nse  of  the  quo  warranto  information  having  entirely  super- 
seded the  original  writ  in  England,  as  well  as  in  most  of  the 
states  of  this  country,  and  the  objects  to  be  attained  by  the 
modern  remedy  being  identical  with  those  secured  by  the 
ancient  writ,  a  brief  sketch  of  the  functions  of  the  former 
remedy  and  of  its  growth,  development,  and  decline,  is  neces- 
sary to  a  proper  understanding  of  the  remedy  which  has 
taken  its  place. 

§  592.  The  ancient  writ  of  quo  warranto  was  a  high  pre- 
rogative writ,  in  the  nature  of  a  writ  of  right  for  the  king, 
against  one  who  usurped  or  claimed  any  office,  franchise  or 
liberty  of  the  croMai,  to  inquire  by  what  authority  he  sup- 
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ported  Lis  claim,  in  order  to  determine  the  right.  It  was 
also  granted  as  a  corrective  of  the  mis-nser,  or  non-nser  of  a 
franchise,  and  commanded  the  respondent  to  show  by  what 
right,  " quo  warranto"  he  exercised  the  franchise, 
having  never  had  any  grant  of  it,  or  having  forfeited  *  4-25 
it  by  neglect  or  abuse.*  Eeing  an  original  writ,  it 
issued  out  of  chancery,  and  was  directed  to  the  sheriff,  com- 
manding him  to  summon  the  respondent  to  appear  before  the 
king's  justices  at  WesttninEttr.  Afterwards,  by  virtue  of 
the  statutes  of  quo  warranto,*  the  writ  was  made  returnable 
before  the  king's  justices  in  eyre,  and  the  respondent  was 
commanded  to  appear  before  the  king  or  these  justices  when 
they  should  come  into  the  county,  to  show  by  what  warrant 
the  office  or  franchise  in  question  was  exercised.  The  justices 
in  eyre  having  been  displaced  by  the  judges  on  the  several 
circuits,  the  proceedings  were  again  remanded  to  the  king's 
justices  at  Westminster,  and  the  original  writ  gradually  fell 
into  disuse.  3 

§'593.  The  origin  of  the  writ  may  be  traced  to  a  very 
early  date  in  the  history  of  the  common  law.  The  earliest 
case  upon  record  is  said  to  have  been  in  the  ninth  year  of 
Richard  I.,  a.  d.  1198,  and  was  against  the  incumbent  of  a 
church,  calling  upon  him  to  show  "^mo  warranto"  he  held 
the  church.*  It  was  frequently  employed  during  the  feudal 
period,  and  especially  in  the  reign  of  Edward  I.,  to  strengthen 
the  power  of  the  crown  at  the  expense  of  the  barons.  In- 
deed, to  such  an  extent  had  the  encroachments  of  the  crown 
been  carried,  that,  prior  to  the  statutes  of  quo  warranto,  the 
king  had  been  accustomed  to  send  commissioners  over  the 

•  3    Black.    Com.   263.    And  see  prevent  a  usurpation." 

Commonwealth  ii.  Small,  36  Pa.  St.  "  6  Bdw.  I.  ch.  3;  18  Edw.  I.  st.  3. 

31;   State  ®.   Ashley,    1  Ark.  379;  See  Appendix,  D,  E,  pes*. 

Cora.  Dig.  Quo  "Warranto  (A).    In  ^  See  3  Black.  Com.  363 ;  State  v. 

the  code  of  practice  of  Louisiana,  Slewart,  33  Mo.  379. 

article  838,  the  writ  of  quo  warranto  *  See  opinion  of  Lord  Chief  Jus- 

as  used  in  that  state  is  defined  as  ticeTiNDAL,  in  Darleyo.  The  Queen, 

an  "  order  of  which  the  object  is  to  13  CI.  &  Fin.  520. 
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kingdom  to  inquire  into  the  title  to  all  franchises,  quo  jure 
et  quove  nomine  illi  retinerent,  and  the  franchises  being 
grants  from  the  crown,  if  no  sufficient  authority  could  be 
shown  for  their  exercise,  they  were  seized  into  the  king's 
hands,  often  without  any  judicial  process.  ^  These  encroach- 
ments  of   the  royal    prerogative   having  been   limited   and 

checked  by  statute,  resort  was  then  had  to  the  original 
*  426  writ  of  quo  warranto.     Indeed,  both  the  original  writ 

and  the  information  in  the  nature  thereof  were  crown 
remedies,  and  although  often  unreasonably  narrowed  in  the 
hands  of  weak  princes,  they  were  always  recognized  as  of  most 
salutary  effect  in  correcting  the  abuse  or  usurpation  of 
franchises.  ^ 


>  See  3  Inst.  280. 

2  See  opinion  of  Mr.  Justice 
CowEN,  in  People  i).  Bristol  &  Rens- 
selaerville  Turnpike  Co.  23  Wend. 
222.  "In  times  of  feudal  barbarity," 
says  the  learned  Judge,  "which ac- 
companied and  followed  for  many 
years  the  overgrown  i)Ower  of  the 
nobles,  there  was  constant  occasion 
to  apply  the  corrective  of  the  quo 
warranto.  It  was  the  only  effectual 
remedy,  even  if  it  could  be  called  a 
remedy  in  itself;  for  monopolies 
had  become  so  numerous,  and  so 
fortified  by  interest  and  power,  that 
the  application  of  the  writ  de- 
pended in  greater  measure  on  the 
personal  character  of  the  prince 
than  moral  submission  to  the  law. 
This  was  especially  so  when  the 
writ  was  brought  to  bear  upon 
manorial  claims  residing  in  the 
hands  of  the  barons  or  lords  either 
temporal  or  spiritual.  Looking  at 
Keilwey's reports  of  'cases  in  eyre, 
in  time  of  the  very  memorable  king 
Richard  the  Third,'  fol.  137  to  152, 
one  would  be  led  to  believe  that  a 
good  deal  of  his  reign  was  devoted 


to  this  sort  of  judicial  contest  with 
his  nobles.  Indeed  his  predecessor, 
Edward  the  First,  had  found  single 
writs  too  slow,  and  caused  a  statute 
to  be  passed  under  which  his  noble- 
men were  called  by  proclamation, 
and  obliged  to  come  by  squadrons 
before  his  immediate  court  or  his 
justices  in  eyre  whenever  they  en- 
tered the  county.  2  Reeves'  Hist. 
220.  Dubl.  ed.  1787;  Com.  Dig.  Quo 
Warranto  (C.  2);  Crabb's  History 
of  Engl.  Law,  174, 5.  This  bearing 
too  much  the  appearance  of  plun- 
der, another  statute  was  passed, 
somewhat  moderating  the  preced- 
ing, and  bringing  it  back  to  about 
the  common-law  course.  2  Reeves' 
Hist.  221 ;  Crabb,  supra.  This  is 
the  statute  on  which  Sir  Edwakd 
COKB  has  furnished  us  with  a 
labored  commentary  in  his  2  Inst. 
294.  Still,  as  appears  from  the  his- 
tory of  the  times,  the  writ  continued 
to  be  a  very  common  resort,  and  to 
have  been  almost  avowedly  used  to 
strengthen  the  crown  at  the  expense 
of  the  barons.  It  was  sometimes 
extended   even   to    lands,    though 
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§  59i.  By  the  statutes  of  quo  warranto/  to  wliich  allu- 
sion has  already  been  made,  the  enci'oachments  of  the  crown 
were  much  restricted,  and  an  examination  of  the  provisions 
of  these  statutes  is  necessary  to  a  correct  understand- 
ing of  the  history  of  the  jurisdiction  in  quo  warranto.  *  427 
The  statute  6  Edward  I.,  commonly  knowa  as  the 
statute  of  Gloucester,  from  the  place  where  parliament  then 
sat,  and  which  was  enacted  in  the  year  1278,  provided  that 
all  persons  should  enjoy  their  franchises,  for  the  examination 
of  which  a  day  had  been  already  fixed,  until  the  coming  of 
the  king  or  his  justices  in  eyre,  before  whom  a  quo  warranto 
lay.  As  to  all  other  persons,  the  sheriff  was  required  to  make 
proclamation  forty  days  before  the  coming  of  the  justices 
in  eyre,  that  all  those  who  held  liberties  or  franchises  should 
appear  before  the  justices,  and  show  ^'■guo  warranto"  they 
held  them.  If  any  party  failed  to  appear,  his  franchises 
were  seized  into  the  king's  hands  until  he  should  appear, 
nomine  distriotionis,  and  replevy  the  franchise,  which  he 
might  do  at  any  time  while  the  eyre  sat  in  that  county,  in 
default  of  which  his  franchise  was  forever  forfeited.  If  any 
one  appeared  and  objected  that  he  was  not  bound  to  answer 
without  an  original  writ,  the  inquiry  then  was,  whether  he 
had  usurped  his  franchise,  and  if  this  were  shown  he  was 
required  to  answer  immediately,  without  any  original  writ. 
If  it  were  found  that  his  ancestor  died  seized  of  the  franchise, 
an  original  writ  was  issued  commanding  him  to  appear  "  in 
'proximo  adventii,  nostra,  vel  coram  justiciariis  nostris  ad 
•proximam  assisam  cum  in  partes  illas  venerint,  ostensuriis 
quo  warranto  tenet"  etc.  To  this  writ  the  party  made 
answer,  and  replication  and  rejoinder  followed.     The  statute 

Coke  showed  that  its  proper  office  statute,  yet,  in  the  main,  his  ohser- 

respected    franchises    only."     Al-  vations  upon  the  origin  and  nature 

thoughthestricturesof  the  learned  of   the  remedy   are    deserving  of 

justice  upon  the  first  statute  of  quo  attention. 

warranto,  that  of  6  Edw.  I.  ch.  3,  are  '  6  Edw.  I.  ch.  2 ;  18  Edw.  T.  st.  2. 

hardly  justified  by  a  perusal  of  that  See  Appendix,  D,  E,  'poU. 
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also  allowed  the  respondent  such  reasonable  delay  as  might 
be  granted  in  the  discretion  of  the  justices,  as  in  ordinary 
personal  actions. ^ 

§  595.  Lord  Coke  assigns  as  the  cause  leading  to  the 
passage  of  this  statute,  that  the  king,  being  in  pressing  need 
of  money,  had  been  persuaded  that  few  or  none  of  the 
nobility,  clergy,  or  commonalty,  holding  franchises  under 
grant  from  the  crown,  could  j^roduce  any  chai'ters  as  evidence 
of  their  grants,  since  most  of  their  charters  were  either  des- 
troyed by  wars  and  insurrections,  or  lost  by  lapse  of 
*  428  time.  He  had,  therefore,  sent  proclamations  through- 
out the  kingdom,  directing  that  all  persons  claiming 
liberties  or  franchises  by  grant  from  any  of  his  predecessors, 
should  show  before  certain  persons,  nominated  for  that  pur- 
pose, by  what  right  or  authority  they  held  such  liberties  or 
privileges,  the  result  of  which  was,  that  many  franchises 
which  had  long  been  held  and  enjoyed  in  quiet  possession 
were  seized  into  the  hands  of  the  crown.  The  king  at  length, 
finding  that  he  had  given  heed  to  evil  counsels,  and  mindful 
of  the  provisions  of  magna  charta,  and  being  moved  especi- 
ally by  petition  of  the  lords  and  commons  in  parliament 
assembled,  enacted  this  statute,  for  the  purpose  of  redressing 
the  grievances  under  which  his  subjects  had  suffered,  by 
reason  of  the  continued  encroachments  of  the  royal  prerog- 
ative. 2 

§  590.  Notwithstanding  the  statute  of  Grloncester,  the 
method  of  conducting  proceedings  in  quo  wrrranto  was  still 
far  from  satisfactory  to  the  subject.  It  is  true  that  the  har- 
rassing  and  vexatious  mode  of  inquiry,  under  which  he  had 
recently  suffered,  was  done  away  with,  and  he  was  no  longer 
subject  to  the  scrutiny  of  a  body  of  select  commissioners, 
appointed  by  the  crown  to  examine  into  the  tenure  by  which 
he    held    his    franchises    and    liberties.     Instead    of    this 

1 1  English  Statutes  at  Large,  p.      Crabb's  English  Law,  ch.  XIII.  p. 
129.    And  .see  Appendix,  D,  post;      175 ;  2  Inst.  377  €i  sej. 
Com.  Dig.  Quo  Warranto,  C.  I.  C.  3  j  2  2  Inst.  280. 
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arbitrary  and  uncertain  method  of  procedure,  an  established 
tribunal  was  provided,  whose  duty  it  was  to  determine 
judicially  the  rights  of  the  subject  and  the  tenure  by  which 
they  were  held.  He  was  still  liable,  however,  to  be  sum- 
moned by  a  general  proclamation  at  the  hands  of  the  sheriff, 
without  any  specific  complaint  or  charges  being  tendered,  to 
come  before  the  king's  itinerant  justices,  and  to  disclose 
what  franchises  he  held,  as  well  as  the  title  by  which  they 
had  been  acquired.  In  addition  to  this,  great  delay  was 
experienced  in  the  proceedings,  owing  to  the  fact  that  the 
justices  were  frequently  in  the  habit  of  deterring  judgment 
until  they  should  be  apprised  of  the  king's  pleasure  in  the 
matter.  Moreover  the  costs  and  expenses  of  hearing  pleas 
in  quo  warranto  in  cases  determined  at  Westminster, 
being  a  grievous  burden,  it  was  deemed  advisable  that  *  429 
the  subject  might  receive  justice  in  his  own  county, 
and  that  pleas  of  qtio  warranto  should  be  heard  and  deter- 
mined in  the  eyres  or  circuits  of  the  justices. ^ 

§  597.  These  grievances,  being  complained  of  by  the 
lords  spiritual  and  temporal  and  the  commons,  led  to  the 
passage  of  the  statute  of  18  Edward  I.,  enacted  in  the  year 
1290,  and  known  as  the  statute  de  quo  warranto  novum,  in 
distinction  from  the  statute  of  Gloucester.  This  act,  after 
reciting  the  delays  which  had  been  experienced  in  proceed- 
ings in  quo  warranto,  declared  that  the  king,  of  his  special 
grace  and  for  the  affection  which  he  bore  to  his  prelates, 
earls,  barons  and  others  of  liis  realm,  granted  that  all  under 
his  allegiance,  who  could  verify  by  inquest  of  the  country,  or 
otherwise,  that  they  and  their  ancestors  had  used  any  liber- 
ties, whereof  they  were  impleaded  in  quo  warranto,  before 
the  time  of  Eichard  I.,  or  in  his  time,  should  be  adjourned 
unto  a  certain  day  before  the  justices,  within  which  time  they 
might  go  to  the  king,  who  should  confirm  their  liberties  by 
letters  patent.  Such  persons  as  could  not  establish  seisin  of 
the  franchises  or  liberties  in  their  ancestors  or  predecessors, 

'  See  2  Inst.  495  et  seq. 
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were  to  be  adjudged  according  to  law  and  the  custom  of  the 
realm,  and  such  as  held  charter  evidence  of  their  rights  were 
to  be  adjudged  according  to  their  charters.  The  statute 
further  declared  that  the  king  had  granted,  for  the  purpose 
of  sparing  the  costs  and  expenses  of  his  people,  that  pleas  of 
quo  warranto  should  thenceforth  be  pleaded  and  determined 
in  the  circuits  of  the  justices,  and  that  all  pleas  then  pending 
should  be  adjourned  into  their  shires,  until  the  coming  of 
the  justices  therein. i  The  effect  of  this  important  statute, 
which  was  deemed  an  act  of  concession  from  the  sovereign  to 
the  subject,  was  to  weaken  the  prerogative  powers  of  the 
former,  and,  to  the  same  extent,  to  fortify  the  rights  and 
privileges  of  the  latter.  And  in  all  cases  where  it  appeared 
that  the  respondent  to  the  writ  had  enjoyed,  time  whereof 
the  memory  of  man  ran  not  to  the  contrary,  certain  franchises 

resting  in  prescription,  or,  in  cases  of  franchises 
*  430  claimed    under    charter,   if    a  grant   coiild  be  shown 

within  the  time  of  Ilichard  I.,  or,  if  a  grant  prior  to 
that  time  could  be  shown  to  have  been  confirmed  and  allowed 
since,  the  respondent  could  not  be  ousted. ^ 

§  598.  These  statutes  have  been  incorrectly  supposed  by 
some  authorities  to  be  the  origin  and  foundation  of  proceed- 
ings in  quo  warranto.  The  better  doctrine  undoubtedly  is, 
that  they  were  intended  merely  to  regulate  an  existing  juris- 
diction, by  pruning  it  of  its  harsher  and  more  oppressive 
features,  and  that,  so  far  from  creating  a  new  jurisdiction  or 
a  new  remedy,  they  were  only  declaratory  of  an  existing 
course  of  procedui-e,  Avhich  they  attempted  to  regulate  and 
improve.  Indeed,  this  conclusion  is  inevitable  from  a  perusal 
of  the  statutes  themselves,  and  satisfactory  evidence  exists 
of  the  use  of  the  writ  at  a  period  long  anterior  to  the  date  of 

'  18  Edw.  I.  St.  3,  1  English  Slat-  English  Law,  ch.  XTII,  p.  175. 
utes  at  Large,  p.  257,  Appendix,  E,  ^  See  Com.  Dig.  Quo  Warranto 

■post.    And   see  2  lust.  494 ;  Com.  B ;  Crabb's  English  Law,  ch.  XIII, 

Dig.    Quo    Warranto,  B;    Crabb's  p.  175. 
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these  enactments.  1  Their  chief  purpose  seems  to  have  been 
to  sliape  an  existing  remedy,  so  that  it  might  more  eifect- 
nally  insnre  justice  to  the  subject,  by  restraining  the  excesses 
of  the  royal  prerogative,  and  by  affording  him  a  more  con- 
venient forum  for  the  protection  of  his  franchises,  in  the 
county  where  he  resided,  instead  of  compelling  his  attend- 
ance before  the  king's  justices  at  Westminster. 

8  599.  The  precise  period  of  time  when  this  ancient  writ 
fell  into  disuse  in  England,  and  its  place  was  usurped  by  the 
more  modern  remedy  of  an  information  in  the  nature  of  a 
quo  warranto,  can  not  be  definitely  ascertained.  It  is  certain, 
however,  that  the  information,  itself  a  common-law  remedy, 
was  of  very  early  date,^  and  it  is  probable  that  it  began  to 
supersede  the  more  ancient  remedy  upon  the  abolition  of  the 
circuits  of  the  king's  justices  in  eyre,  and  the  substitution  in 
lieu  thereof  of  the  justices  of  assize.*  The  authori- 
ties differ  as  to  the  exact  time  when  the  circuits  in  *  431 
eyre  were  abolished,  Sir  Matthew  Hale  fixing  the 
period  of  their  abolition  at  about  the  tenth  year  of  Edward 
III.  Lord  Coke,  however,  places  the  period  much  later,  bas- 
ing his  opinion  upon  an  act  of  parliament  subsequent  to  that 
time,  providing  that  no  eyres  should  be  held  during  two 
years,  and  upon  a  statute  of  the  sixteenth  year  of  Kichard  II., 
enacting  that  no  eyre  should  be  held  until  the  next  parlia- 
ment.* All  the  authorities,  however,  seem  to  agree  that 
the  abolition  of  these  justices  itinerant  was  the  probable 
period  when  the  ancient  remedy  began  to  fall  into  disuse. 
And  this  view  of  the  case  derives  additional  support  from  the 
fact  that  t>at  clause  of  the  statute  of  18th  Edward  I.,  author- 
izin"'  pleas  of  quo  warranto  to  be  heard  and  determined  in 
Ihe  circuits  of  the  justices,   necessarily  expired  when  these 

1  Crabb's  English  Law,  ch.  XIII,      Queen,  13  CI.  &  Fin.  520. 

p.  175 ;  Darley  «.  Tlie  Queen,  13  CI.  ^  See  Crabb's  Englisli  Law,  ch. 

&  Pin.  530,  opinion  of  Lord  Cliief  XVIII,  p.  377;  3  Inst.  498;  State  v. 

Justice  TiNDAi,.  Stewart,  33  Mo.  370. 

2  See  opinion  of  Lord  Cliief  Jus-  *  3  Inst.  498. 
tice    TiNDAL,    in  Darley   v.    The 
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circuits  ware  abolished,  and  the  jurisdiction  was  again 
exercised,  as  before  the  statute,  only  in  tlie^  courts  at 
Westminster.! 

§  600.  The  substitution  of  the  information  in  lieu  of  the 
original  writ,  is  attributed  by  Blackstone  to  the  length  of  the 
process  upon  the  proceeding  in  quo  warranto,  as  well  as  to 
the  fact  that  the  judgment  rendered  therein,  it  being  in  the 
nature  of  a  writ  of  right,  was  final  and  conclusive,  even  against 
the  crown. 2  An  additional  cause  for  the  gradual  disuse  of 
the  ancient  writ  may  perhaps  be  found  in  the  fact  that  it  was 
purely  a  civil  remedy,  while  the  information  was  at  first 
used  both  as  a  civil  and  criminal  process,  and  resulted  in  a 
fine  against  the  usurper,  as  well  as  judgment  of  ouster  or 
seizure.  But,  whatever  may  have  been  the  causes  which  led 
to  the  substitution  of  the  quo-warranto  information  in  lieu 
of  the  ancient  writ,  it  has  in  modern  times  almost  entirely 
displaced  the  former  remedy,  and  is  now  the  usual  process  to 
which  resort  is  had  to  correct  the   usurpation  of  any  public 

office  or  corporate  franchise,  by  trying  the  civil  right, 
*  432  seizing   the  franchise  and  ousting  the  usurper. »     It 

lies  in  all  cases  where  the  ancient  writ  itself  could 
have  been  maintained,*  and  in  England  and  in  many  of  tlie 
states  of  this  country,  its  scope  has  been  enlarged  and  extended 
by  legislative  enactments.  In  the  absence,  however,  of  such 
legislation,  its  application  has  been  held  to  be  limited  to  cases 
where  the  original  writ  would  have  been  granted  at  common 
law.^ 

§  601.     The  jurisdiction  by  information  in  the  nature  of 

1  3  Inst.  498.  "Now  when  justi-  Lindsey  «.  Attorney  General,  33 
ces  in  eyre  ceased,"  says  Lord  Miss.  509 ;  State  v.  Paul,  5  Stew.  & 
Coke,  "  then  this  branch  for  the  Port.  40 ;  Commonwealth  v.  Muri  ay, 
ease  of  the  subject  and  for  saving  of  11  S.  &  E.  73;  State  v.  Portland  & 
their  costs,  charges  and  expenses,  O.  R.  R.  58  N.  H.  113. 

lost  its  effect,  for  with  justices  in  *  Liudsey  v.  Attorney  General,  33 

eyre  this  branch  lived,  and  with  Miss.  509. 

them  it  died."  "  Commonwealth  v.  Murray,  11  S. 

2  See  3  Black.  Com.  363.  &  R.  73.     See  also  State  v.  Ashley, 
'  See  State  v.  Ashley,  1  Ark.  279 ;  1  Ark,  279. 
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a  quo  warranto  having  become  firmly  established  in  England, 
and  having  entirely  usurjjed  the  place  of  the  ancient  writ,  it 
gradually  developed  into  symmetrical  form,  and,  by  the  aid 
of  legislative  enactments,  the  princijjles  regulating  its  exer- 
cise became  well  settled.  As  a  corrective  of  irregularities  in 
the  administration  of  municipal  corporations,  it  was  always  a 
favorite  remedy  with  the  crown.  JSTor  is  it  matter  of  surprise 
that  a  jurisdiction  so  effective  should,  in  the  hands  of  corrupt 
monarchs,  have  been  frequently  subverted  from  its  legitimate 
purposes  and  used  as  a  means  of  strengthening  the  king's  pre- 
rogative at  the  expense  of  his  subjects.  The  most  flagrant 
instances  of  such  abase  of  the  remedy  occurred  in  the  turbu- 
lent proceedings  which  marked  the  latter  period  of  the  reign 
of  Charles  II.,  when  the  information  was  resorted  to  for  the 
purpose  of  forfeiting  the  charters  of  large  numbers  of  muni- 
cipal corporations  tliroughout  the  kingdom.  By  the  aid  of  a 
subservient  judiciary,  the  king  was  thus  enabled  to  seize  the 
francliises  of  many  of  the  principal  municipalities,  and  to 
remodel  them  according  to  the  royal  will,  reserving  to  the 
crown  in  the  new  charters  granted  the  first  appointment  of 
those  who  should  govern  the  corporation.'  To  such  an  extent 
was  the  jurisdiction  carried  tjiat  in  the  celebrated  case  of  the 
city  of  London,  decided  at  Trinity  Term,  in  the  3oth  year  of 
this  reign,  the  entire  liberties,  privileges  and  franchises 
of  the  city  were  seized  into  the  hands  of  the  king,  *  433 
where  they  remained  for  a  period  of  four  years,  until 
his  successor,  James  II.,  becoming  terrified  at  the  news  of 
the  intended  invasion  of  the  Prince  of  Orange,  saw  fit  to 
restore  the  charter,  which  was  accordingly  done  October  6, 
1688,  the  king  directing  his  lord  chancellor,  Jeffheies,  to 
restore  it  in  person.  ^  One  of  the  principal  grounds  relied 
upon  in  support  of  the  judgment  in  this  case,  was  that  a  peti- 
tion presented  to  the  king  by  the  common  council  of  the  city, 

'  Hallam's  Const.  Hist.  ch.  XII;      State  Trials,  545.      See  comments 
3  Black.  Com.  203.  upon  this  extraordinary  proceeding 

2  King  V.  City  of  London,  3  Harg.      in  Hallam's  Const.  Hist.  ch.  XII. 
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to  the  eifect  that  his  prorogation  of  parliament  Lad  obstructed 
public  justice,  was  a  scandalous  and  libellous  petitionanda  for- 
feiture of  the  corporate  franchise.  Another  ground  of  forfeit- 
ure was  the  imposition  of  certain  tolls  upon  goods  brought  into 
the  city  markets,  by  virtue  of  an  ordinance  or  by-law  of  the 
municipality.  Upon  such  frivolous  grounds  as  these  the 
franchises  of  the  oldest  municipality  in  the  kingdom  were 
seized  into  the  hands  of  the  crown,  and  like  proceedings,  for 
causes  no  less  frivolous,  were  had  against  many  of  the  princi- 
pal municipal  corporations  throughout  England.  To  such 
lengths  was  this  abuse  of  the  jurisdiction  carried  by  the 
house  of  Stuart,  that  it  is  said  that  no  less  than  eighty-one  quo 
warranto  informations  were, presented  against  municipal  cor- 
porations during  the  reigns  of  Cliarles  II.  and  James  II. 
These  continued  encroachments  of  the  royal  prerogative, 
although  justified  by  Blackstone, '■  were  productive  of  such 
serious  alarm  that  after  the  revolution  the  judgment  against 
the  city  of  London  was  reversed  by  statute,  and  it  was 
provided  by  the  same  act  that  the  franchises  of  the  city 
should  never  be  seized  for  any  misdemeanor  or  forfeiture.^ 

§  602.  Prior  to  the  statute  of  Anne,^  the  information  in 
the  nature  of  a  quo  warranto  was  employed  exclusively  as  a 
prerogative  remedy,  to  punish  a  usurpation  upon  the  fran- 
chises or  liberties  granted  by  the  crown,  and  it  was  never 
used  as  a  remedy  for  private  citizens,  desiring  to  test  the  title 
of  persons  claiming  to   exercise  a  public   franchise.      And 

although  such  informations  were  exhibited  by  the  king's 
*  434  attorney  general  long  prior  to    this  statute,  yet  the 

remedy  thereby  given  was  never  enlarged  beyond  the 
limits  prescribed  for  the  orginal  writ  of  quo  warranto,  which 
extended  only  to  encroachments  upon  the  royal  prerogative. 
Hence  the  information,  as  a  means  of  investigating  and  deter- 
mining civil  rights  between  parties,  may  be  said  to  owe  its 

»  See  3  Black.  Com.  264.  s  9  Anne,  ch.  30.     See  Appendix, 

2  3  William  &  Mary,  ch.  8,  9  Bng-      A. 
lish  Statutes  at  Large,  79. 
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origin  to  tlie  statute  of  Anne,  which  authorized  the  filing  of 
the  information,  by  leave  of  court,  upon  the  relation  of  any 
person  desirous  of  prosecuting  the  same,  for  usurping  or 
intruding  into  any  municipal  office  or  franchise  in  the  king- 
dom.i  The  object  of  this  statute,  in  as  far  as  concerns  the 
usurpation  of  corporate  franchises,  is  said  to  liave  been  the 
promotion  of  speedy  justice  against  such  usurpation,  as  well 
as  to  quiet  the  possession  of  those  who  were  lawfully  enti- 
tled to  the  franchise.  2  And  it  was  doubtless  intended  to  be 
confined  to  such  franchises  as  were  claimed  in  cases  affectina: 
corporate  rights,  or  rights  to  freedom  in  municipal  corpora- 
tions, and  not  to  be  extended  to  all  offices  or  franchises,  exer- 
cised without  authority  from  the  crown  within  a  corporation. 
And  the  word  "  franchises,"  as  used  in  the  act,  has  been 
construed  by  the  court  of  kings  bench,  to  mean  only  the  free- 
dom and  right  of  membership  in  the  corporation.* 

§  603.     The   original  writ    of    quo  warranto    was 
strictly  a   civil   remedy,  prosecuted  at  the  suit  of  the  *  43-5 
king  by  his  attorney  general,  and  in  case  of  judgment 
for  the  king,  the  franchise  was  either  seized   into  his  hands, 

'  See  State  v.  Ashley,  1  Ark.  379.  claimed  in  instances  affecting  those 
See  also  9  Anne,  ch.  30,  sec.  4,  Ap-  rights  between  party  and  party." 
pendix,  A,  post.  And  Mr.  Justice  Dbnison  observes : 
2  Rex  ®.  Wardraper,  Burr.  1064.  *  *  *  "  There  are  numbers  of 
'  Rex  V.  Williams,  Burr.  403.  offices  which  a  man  may  usurp  aud 
Lord  Mansfield,  in  commenting  be  liable  to  an  information  for 
upon  the  statute  of  Anne,  in  this  usurping  which  are  not  franchises 
case,  observes :  "  The  act  is  meant  in  corporations.  But  these  '  fran- 
to  extend  to  all  officers  or  corpora-  chises '  mentioned  in  the  act  mean 
tions  as  such;  and,  as  far  as  relates  corporate  rights,  or  rights  to  free- 
to  all  the  corporate  rights  of  the  dom  in  corporations."  Mr.  Justice 
burgesses  and  freemen,  it  is  very  le-  Foster  says:  "The  word  'fran- 
gally,  clearly,  and  correctly  drawn.  chises,'  in  the  act,  means  only  free- 
But  it  is  not  within  the  reason  or  doms  and  rights  to  be  members  of 
meaning  of  the  act,  that  it  should  the  corporation.  This  act  was 
extend  generally  to  all  offices  or  drawn  with  great  care  and  atten- 
franchises  exercised  without  au-  tion.  (Judge  Powell  was  the  per- 
thority  from  the  crown,  within  a  son  who  drew  it.)  And  there  is  no 
corporation.  It  was  meant  to  be  reason  to  extend  it  beyond  its  in- 
confined  to  such  franchises  as  were  tention." 
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if  of  such  a  nature  as  to  subsist  in  tlie  crown,  or  a  mere 
judgTuent  of  ouster  was  rendered  to  eject  the  usurper.  >  No 
fine  was  imposed,  nor  was  any  other  punishment  inflicted 
than  that  implied  ii>  the  deprivation  of  the  franchise,  "rs'hieh 
had  been  improperly  usurped  or  illegally  exercised.^  The 
information  was  originally  regarded  as  a  criminal  proceeding, 
in  which  the  usurpation  of  the  oflice  or  franchise  was  charged 
as  a  criminal  offense,  and  the  offender  was  liable  upon  con- 
viction to  a  fine  and  imprisonment,  as  well  as  the  loss  of  the 
franchise  which  he  had  usurped.  In  modern  times,  however, 
the  information,  as  a  means  of  criminal  prosecution,  has 
entirely  fallen  into  disuse,  and  it  has  come  to  be  regarded  as 
a  purely  civil  remedy,  which,  while  partaking  in  some  o-f  its 
forms  and  incidents  of  the  nature  of  criminal  process,  is  yet 
a  strictly  civil  proceeding,  resorted  to  for  the  purpose  of  test- 
ing a  civil  right,  by  trying  the  title  to  an  office  or  franchise 
and  ousting  the  wrongful  possessor.*  Indeed,  to  such  an 
extent  has  the  remedy  come  to  be  regarded  as  purely  a  civil 
one,  that  it  is  held  not  to  fall  within  the  prohibition  of  the 
restrictive  clauses  contained  in    the  constitution   or   bill  of 

'  See  3  Black.  Com.  263 ;  State  v.  Illinois,  however,  the  information 

Ashley,  1  Ark.  279.  is  still  regarded  as  a  mode  of  crim- 

2  See    State    «.   Ashley,  1  Ark.  inal  prosecution,   for  the  two-fold 

279.  purpose  of  punishing  the  usurper 

^  State  1).  Hardie,  1  Ired.  42;  and  ousting  him  from  the  franchise 
State  Bank  v.  The  State,  1  Blackf.  usurped,  and  the  rules  of  pleading 
267-  Slate  ■».  Ashley,  1  Ark.  279;  applicable  to  criminal  indictments 
Lindsey  v.  Attorney  General,  33  are  applied  to  informations.  Don- 
Miss.  508;  State  v.  Lingo,  26  Mo.  nelly  «.  The  People,  11  111.  552; 
496 ;  State  v.  Stewart,  32  Mo.  379 ;  People  i).  Mississippi  &  Atlantic  R. 
Slate  c.  Lawrence,  38  Mo.  535 ;  Co.  13  111.  66 ;  Wight  v.  The  Peo- 
State  V.  Kupferle,  44  Mo.  154;  pie,  15  111.  417.  And  in  Illinois, 
Commonwealth  ■».  Birchett,  3  Va.  the  information  should  run  "in  the 
Cas.  51 ;  Attorney  General  v.  Bar-  name  and  hy  the  authority  of  the 
stow,  4  Wis.  567;  Commonwealth  people  of  the  State  of  Illinois," 
1).  Commissioners,  1  S.  &  R.  382;  and  the  omission  of  these  words 
Commonwealth  v.  M'Closkey,  2  is  sufficient  ground  for  quashing 
Rawle,  381,  opinion  of  Gibson,  C.  the  information.  Hay  v.  The  Peo- 
J.;  State  v.  Price,  50  Ala.  568;  pie,  59  111.  94. 
State  V.  De  Gress,  53  Tex.  387.    In 
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right*  of  many  of  the  states,  providing  that  no  citizen  sliall 
be  called  to  answer  any  criminal  charge,  except  by  present- 
ment, indictment,  or  impeachment.  Such  restrictions, 
it  is  lield,  do  not  have  tlie  effect  of  prohibiting  the  in-  *  436 
formation  in  the  nature  of  a  quo  warranto,  since  it  is 
at  the  most  a  criminal  proceeding  only  in  form  and  name, 
its  primary  object  being,  not  the  infliction  of  pains  and  pen- 
alties as  in  ordinary  criminal  proceedings,  but  to  prevent  the 
wrongful  usurpation  or  abuse  of  an  office  or  franchise.^ 

§  604.  In  considering  the  nature  aud  purpose  of  the  infor- 
mation in  the  nature  of  a  quo  warranto,  it  is  to  be  premised 
that  it  does  not  create  an  office  or  franchise,  but  is  merely 
declaratory  of  existing  rights,  the  court  being  the  medium 
for  declaring  and  enforcing  rights  already  existing  by  law. 
Nor  does  it  command  the  performance  of  his  official  functions 
by  any  officer  to  whom  it  may  run,  since  it  is  not  directed  to 
the  officer  as  such,  but  always  to  the  person  holding  the  office 
or  exercising  the  franchise,  and  then  not  for  the  purpose  of 
dictating  or  prescribing  his  official  duties,  but  only  to 
ascertain  whether  he  is  rightfully  entitled  to  exercise  the 
functions  claimed. ^ 

8  605.  In  England,  the  former  practice  of  the  court  of 
kings  bench  seems  to  have  been,  to  grant  informations  in  the 
nature  of  a  quo  warranto  almost  as  a  matter  of  course.  In- 
deed, to  such  an  extent  had  the  granting  of  these  informations 
been  carried,  that  it  was  often  deemed  prudent  not  to  show 
cause  against  the  rule  nisi,  lest  the  respondent  should  there- 

1  State  Bank  «.  The  State,  1  the  objects  and  functions  of  the 
Blackf  267;  ftate  v.  HavcTie,  1  writ  ot  quo  warranto  to  direct  any 
Ired.  42.  In  People  v.  Gillespie,  officer  what  to  do.  It  is  never 
1  Cal.  342,  the  information  is  re-  directed  to  an  officer  as  such,  but 
garded  as  a  mixed  action  for  the  always  to  the  person — not  to  die- 
double  purpose  of  vindicating  pub-  tate  to  him  what  he  shall  do  in  his 
lie  policy  and  of  enforcing  a  pri-  office,  but  to  ascertain  whether  he 
vate  remedy. "  is  constitutionally  and   legallj^  au- 

-  Attorney  General  i).  Barstow,  4  thorized   to  perform  any  act  in,  ot 

"Wis.  659,  773.     Mr.  Justice  Smith  exercise  any  functions  of  the  office 

observes,  p.  773 :     "  It  'is  foreign  to  to  which  he  lays  cla;m." 
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by  disclose  his  grounds  of  defense.  Gradually,  however, 
the  kings  bench  became  more  cautious  in  granting  leave  to 
file  tlie  information,  and  would  only  do   so  after  considering 

all  the  circumstances  of  the  case.i  And  the  principle 
*  437  is  now  firmly  established,  that   the  granting  or  with- 

liolding  leave  to  file  an  information,  at  the  instance 
of  a  private  relator,  to  test  the  right  to  an  office  or  franchise, 
rests  in  the  sound  discretion  of  the  co'irt  to  which  the  appli- 
cation is  made,  even  though  there  is  a  substantial  defect  in 
the  title  by  which  the  office  or  franchise  is  held.^  In  the 
exercise  of  this  discretion,  upon  the  application  of  a  private 
relator,  it  is  proper  for  the  court  to  take  into  considci'ation 
the  necessity  and  j)olicy  of  allowing  the  proceeding,  as  well 
as  the  position  and  motives  of  the  relator  in  proposing  it, 
since  this  extraordinary  remedy  will  not  be  allowed  merely 
to  gratif^y  a  relator  who  has  no  interest  in  the  subject  of  in- 
quiry. ^  The  court  will  also  weigh  the  considerations  of 
public  convenience  involved,  and  will  compare  them  with  the 
injury  complained  of,  in  determining  whether  to  grant  or 
refuse  the  application.^  And  whenever  it  is  apparent  that 
the  filing  of  the  information  would  result  in  no  practical 
benefit,  as  where  there  is  no  one  claiming  the  office  in  oppo- 
sition to  the  respondent,  and  the  term  will  expire  before  a 
trial  of  the  right  can  be  had,  or  where  a  new  election  for  the 
ofiice  is  about  to  occur,  which  will  afford  full  redress  to  the 
relators,   the  court  may  properly  refuse  the  application  for 

'  King  11.  Stacey,  1  T.  R.  1.  Smith,  48  Vt.  266 ;  Commonwealth 

2  People  v.  Waits,  0  Chicago  Le-  «.  Keigart,  14  8.  &  E.  316;  State  ■». 

gal  News,  175,  70  111.  25;  Peoples.  Brown,  .5  R.  I.  1.    And  see  Stone 

Moore,  73  111.  133 ;  People  v.  Cal-  ji.   Wetmore,  44   Geo.    495 ;    Com- 

lagban,  83  111.  128 ;  People  s.  North  monweallh  v.  Jones,  13  Pa.  St.  365 ; 

Chicago  R  Co.  88  111.   ry.n ;  People  Commonwealth  v.    Cluley,   56  Pa. 

V.    Keeling,    4   Col.    120;  State   i>.  St.    370;    People    o.    Sweeting,    3 

Tolan,    4   Vroom,     195 ;    State    v.  Johns.  Rep.  184.    But  see   State  v. 

Schuierle,   5    Rich     299;    State    v.  Burnett,  3  Ala.  140. 
Genlreville  Bridge  Co.  18  Ala.  678;  ^  stuie  «.  Brown,  5  R.  I.  1. 

State  V.  Fisher,  38  Vt.  714;  State  v.  *  State  v.   Schnierle,  5  Rich.  299, 
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leave  to  lile  an  information. ^  The  expediency  of  permitting 
the  information  to  be  filed  is  also  a  proper  matter  for  the 
consideration  of  the  court,  and  tlie  fact  that  a  successful 
prosecution  of  the  proceedings,  which  are  brought  to  test 
the  title  to  a  municipal  office,  may  result  in  the  suspension 
of  all  municipal  government  in  the  city  for  a  long 
period  of  time,  may  properly  bo  taken  into  account  in  *  438 
deciding  upon  the  application. ^  And  to  warrant  the 
court  in  granting  leave  to  file  the  information  it  should  ap- 
pear that  there  is  probable  ground  for  maintaining  the  pro- 
ceeding. ^  So  when  the  relief  is  sought  upon  the  ground  of 
an  informality  in  the  election  of  respondent  to  the  ofiice  in 
question,  but  the  relator  himself  participated  in  the  election 
without  objection,  the  court,  in  the  exercise  of  its  discretion, 
may  properly  refuse  to  allow  the  filing  of  an  information. 4 

§  606.  The  right  of  the  court  to  exercise  its  disci'etion, 
in  granting  or  withholding  leave  to  file  an  information,  is 
not  limited,  even  by  a  statute  authorizing  the  granting  of  the 
remedy  at  any  time  on  "  proper  showing  made."  The  spirit 
of  such  a  statute  is  held  to  contemplate  the  right  of  tlie 
court  to  refuse  the  application,  if  it  shall  see  fit,  and  since 
the  remedy  is  in  no  sense  a  matter  of  absolute  right,  on  the 
part  of  a  claimant  to  an  office,  he  must,  notwithstanding 
such  a  statute,  pi'esent  to  the  court  such  facts  as  will  enable 
it  to  decide  the  riglit  to  the  office  in  question.^  It  is,  how- 
ever, important  to  observe  that  when  the  court  has,  in  the 
exercise  of  its  discretion,  allowed  the  information  to  be  filed, 
it  has  exhausted  its  discretionary  powers,  and  the  issues  of 
fact  and  of  law  presented  by  the  pleadings  must  then  be  tried 
and  determined  in  accordance  with  the  strict  rules  of  law,  in 

1  People  V.  S-n-eetiug,   2    Jolms.  ^  gjate  v.  Tolan,   4  Yroom,  ]95; 

Rep.    184;    State   v.    Sclmierle,    5  People  «.  Keeling,  4  Col.  120. 

Rich.  299;  Commonwealth  v.  Rei-  ^ Peoples.  Callaghan,  83  111.  128. 

gart,  14  S.  &  R.  216.     See  also  State  *  People    v.    Wiiite,  70    111.    25; 

®.  Centreville  Bridge  Co.  18  AJa.  Peoples.  Moore,  73  111.  l:W. 

G78.  ^  Stone  «.  Wetmore,  44  Geo.  495 
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the  same  manner  and  with  the  same  degree  of  strictness  as 
in  ordinary  cases.* 

S  607.  In  Alabama,  a  distinction  is  taken,  in  applying 
the  doctrine  of  judicial  discretion  above  considered,  between 
cases  where  the  proceedings  retain  the  character  of  a  prose- 
cntion  in  behalf  of  the  state,  where  the  franchise  or  oifico  in 
controversy  involves  no  question  of  private  right,  as  in 
cases  of  corporations,  and  cases  where  only  private  rights  are 
involved.  And  it  is  held  that  the  doctrine  of  discretion 
should  be  limited  to  the  former  class  of  cases,  and  that  when 
the  application  is  made  in  behalf  of  one  claiming  the  right 
to  a  particular  office  or  franchise,  it  is  to  be  considered  rather 
as  a  matter  of  right  than  of  discretion.* 

§  608.  Informations  in  the  nature  of  a  quo  warranto  as 
now  used  in  England,  in  lieu  of  the  ancient  writ,  are  of  two 
kinds:  |irst,  such  as  are  exhibited  by  and  in  the  name  of  the 
attorney-general,  ex  officio,  without  any  relator,  and  which  are 
filed  without  leave  of  the  court  and  without  entering  into  anv 
recognizance;  second,  inibnnations  in  the  nam.eof  tjie 
*  439  queen's  coroner  and  attorney,  sometimes  known  as  the 
master  of  the  crown  office,  upon  the  relation  of  pri- 
vate citizens.  The  latter  class  can  only  be  filed  by  leave  of 
court  first  obtained  for  that  purpose,  as  provided  by  the 
statute  of  Anne,^  and  by  entering  into  a  recognizance  in 
conformity  with  the  statute  4  and  5  William  and  Mary,  ch. 
18.  The  most  frequent  use  to  which  the  information  is  put 
in  England  is  to  determine  the  right  to  municipal  offices  and 
franchises,  and  its  use  as  a  means  of  testing  the  title  to  the 
franchises  of  private  corporations  in  that  country  is  of  com- 
paratively rare  occurrence. 

§  609.  In  this  country,  the  principles  governing  the  juris- 
diction under  discussion  have  been  somewhat  confused,  by 
the  failure  of  many  of  the  courts  to  properly  discriminate 
between  the  original  or   ancient  writ  of  quo  warranto,  and 

1  State  «.  Brown,  5  R.  I.  1.  '9  Anne,  ch.    20,    Appendix  A, 

'  State  B.  Burnett,  3  Ala.  140.  'post. 
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the  information  in  the  nature  of  a  quo  warranto,  and  the 
terms  have  been  often  used  as  synonymous  and  convertible 
terms.  The  distinctive  features  of  the  two  remedies  are 
clearly  defined  and  have  already  been  noticed.^  And  al- 
though the  quo-warranto  information  has  almost  entirely 
usurped  the  place  of  the  original  writ,  yet  the  latter  is,  in 
substance,  still  recognized  and  employed  as  an  existing 
remedy  in  some  of  the  states  of  this  country.  ^  But  whether 
resort  is  had  to  the  ancient  writ  of  quo  warranto,  or  any 
process  analogous  thereto,  or  to  the  more  modern  and  con- 
venient remedy  by  information,  the  object  of  the  proceeding 
is  substantially  one  and  the  same,  viz.,  to  correct  the  usurpa- 
tion, non-user  or  misuser  of  a  public  office  or  of  a  corporate 
franchise.  And  it  is  doubtless  due  to  the  comparatively 
short  tenure  of  most  offices  in  this  country,  as  well  as  to  the 
method  of  popular  elections  which  forms  the  distinctive 
feature  of  the  American  system,  that  the  jurisdiction  is  more 
frequently  invoked  for  the  determination  of  disputed  ques- 
tions of  title  to  public  offices,  in  this  country,  than  for  all 
other  causes  combined. 

§  610.  In  most  of  the  states  of  this  country,  the 
jurisdiction  is  fixed  by  constitutional  provisions,  pre-  *  440 
scribing  the  courts  which  shall  be  empowered  to  grant 
the  relief.  And  the  authorities  are  somewhat  conflicting  as 
to  the  precise  nature  of  the  remedy  intended  to  be  conferred, 
iiince  the  tei'ms  writ  of  quo  warranto  and  inforniation  in  the 
nature  of  a  quo  warranto  have  been  frequently  used  as 
interchangeable  and  synonymous  terms.  In  Wisconsin,  the 
doctrine  is  maintained  that  the  two  terms,  as  now  generally 
used  in  this  country,  are  to  be  understood  as  synonymous, 
and  that  the  grant  of  power  in  the  constitution-  of  the  state, 
authorizing  the  supreme  court  of  the  state  to  issue  -writs  of 
quo  warranto,  is  not  to  be  limited  or  confined  to  the  ancient 

1  See  States.  Ashley,  1  Ark.  279.      Mo. 330.    See  also  Commonwealth 
2 See  State  •».  Ashley,,  1  Ark.  279 ;      v.  Burrell,  7  Pa.  St.  34. 
State  V.  St.  Louis  Insurance   Co.  8 
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common-law  remedy  of  that  name,  but  that  it  is  applicable  to 
all  cases  where  the  information  has  been  recognized  as  the 
appropriate  remedy  according  to  the  established  usages  of 
the  common  law.  And  the  remedy  by  information  in  the 
nature  of  a  quo  warranto  having  long  since  taken  tlie  place 
of  the  ancient  writ,  it  is  held  that  the  clause  of  tlie  constitu- 
tion conferring  the  power  to  grant  writs  of  quo  warranto, 
must  be  construed  with  reference  to  the  established  jurisdic- 
tion of  the  courts  by  the  quo-warranto  information,  and  that 
to  this  jurisdiction  reference  must  be  had  in  determining 
the  powers  of  the  court  under  the  constitution,  rather  than 
to  the  jurisdiction  by  the  ancient  writ  of  quo  warranto.  ^ 


1  State  V.  West  Wisconsin  K.  Co. 
34  Wis.  197.  And  see  S.  C.  36  Wis. 
466.  See  also  Attorney  General  v. 
Blossom,  1  Wis.  317 ;  Attorney  Gen- 
eral V.  Barstotv,  4  Wis.  567 ;  State  v. 
Messmore,  14  Wis.  115;  State  i>. 
Baker,  38  Wis.  71.  By  section  3, 
article  VII,  of  the  constitution  of 
Wisconsin,  it  is  provided  that  the 
supreme  court  of  the  state  shall 
"  have  power  to  issue  writs  ot 
habeas  corpus,  mandamus,  injunc- 
tion, quo  warranto,  certiorari,  and 
other  original  and  remedial  writs, 
and .  to  hear  and  determine  the 
same."  DreON,  0.  J.,  construing 
this  clause,  in  the  opinion  in  State 
«.  West  Wisconsin  R.  Co.,  34  Wis. 
197,  observes :  "  It  is  as  impossible 
to  believe  that  the  framers  of  the 
constitution  were  looking  back  over 
the  period  of  three  or  four  hundred 
years  into  the  middle  ages,  design- 
ing to  give  this  court  such  jurisdic- 
tion, and  only  such,  as  was  then  exer- 
cised in  virtue  of  the  writ  of  quo 
warranto,  as  it  i.;  that  they  intended 
to  confine  the  court  to  that  anti- 
quated and  useless  process.  The 
framers    of  the  constitution  were 


practical  men,  and  were  aiming  at 
practical  and  useful  results.  They 
used  the  words  '  writs  of  quo  war- 
ranto,' just  as  they  had  been  used 
in  common  parlance,  and  by  courts, 
lawyers  and  writers  for  hundreds 
of  years,  as  synonymous  with  '  in- 
formation in  the  nature  of  quo  war- 
ranto '  which  had  so  long  been  the 
complete  and  unqualified  substitute 
for  (lie  writ.  '  This  (the  informa- 
tion) is  properly  a  criminal  method 
of  prosecution,  as  well  to  punish 
the  usurper  by  a  fine  for  the  usurp- 
ation of  tlie  franchise,  as  to  oust 
him,  or  seize  it  for  the  crown;  but 
hath  long  been  applied  to  the  mere 
purposes  of  trying  the  civil  right, 
seizing  the  franchise,  or  ousting  the 
wrongful  possessor,  the  fine  being 
nominal  only.'  3  Black.  Com.  268. 
By  the  statute  of  this  state  the  fine 
may  be  something  more  than  nomi- 
nal. R.  S.  ch.  160,  sec.  15,  3  Tay. 
Stats.  1812,  §  21.  And  in  the  early 
and  leading  case  in  New  York,  The 
People  V.  Utica  Insurance  Co.,  de- 
cided in  1818,  and  reported  in  lo 
Johns.  358,  in  which  the  remedy  by 
information  was  applied  to  one  ot 
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§  611.     In  Florida,  also,  the  terms  quo  warranto 
and   information  in  the    nature  thereof  are  used  as  *  441 
synonymous,  and  the  constitutional  provision  confer- 
ring original  jurisdiction  upon  the  court  of  last  resort  of  the 
state,  by  the  writ  of  quo  warranto,  is  held   to   warrant  that 
court  in  exercising  jurisdiction  by  information  in  the  nature 
of  a  quo   warranto.!      It  is  also  held,  that  it  is  not 
necessary  to  the  exercise  of  the  jurisdiction  thus  con-  *  442 
ferred,  that  the  legislature  should  prescribe  any  j)ar- 


these  modern  private  moneyed  or 
commercial  corporations,  we  find 
Justice  Spencer  using  the  follow- 
ing language :  'An  information  in 
tlie  nature  of  a  quo  warranto  is  a 
substitute  for  tliat  ancient  writ 
wliick  has  fallen  into  disuse,  and 
the  information  which  has  super- 
seded the  old  writ  is  defined  to  be  a 
criminal  method  of  prosecution,  as 
well  to  punish  the  usurper  by  a  fine 
for  the  usurpation  of  the  franchise, 
as  to  oust  him,  and  seize  it  for  the 
crown.  It  has,  for  a  long  time, 
been  applied  to  the  mere  purpose 
of  trying  the  civil  right,  seizing  the 
franchise,  or  ousting  the  wrongful 
possessor,  the  fine  being  nominal 
only.'  Now  it  was  with  a  view  to 
this  well-known  jurisdiction,  then 
and  long  before  exercised  only  in 
the  proceeding  by  information,  that 
the  framersof  the  constitution  gave 
or  reserved  the  power  to  this  court, 
using  for  convenience  and  brevity 
merely  the  words  '  writ  of  quo  war- 
ranto,' just  as  those  words  were 
used  by  Chancellor  Kent  in  Attor- 
ney General  «.  Utica  Ins.  Co.  2 
Johns.  Chy.  371,  376,  and  as  they 
had  been  used  by  other  courts  and 
writers  times  without  number,  and 
as  lliey  are  still  even  used  in  our 
own  statute  (R.  S.  ch.  100,  sec.  1,  3 


Tay.  Stats.  1807,  §  1,)  as  meaning 
the  same  thing  and  intended  to  con- 
vey the  same  general  idea  of  the 
words,  '  information  in  the  nature 
of  quo  warranto.'  " 

1  State  1).  Gleason,  13  Fla.  190. 
By  section  5,  article  VI,  of  the  con- 
stitution of  Florida,  it  is  provided 
that  the  supreme  court  of  the  state 
shall  "have  power  to  issue  writs  of 
mandamus,  certiorari,  prohibition, 
quo  warranto,  habeas  corpus,  and 
also  all  writs  necessary  or  proper  to 
the  complete  exercise  of  its  appel- 
late jurisdiction."  Mr.  Justice 
Westcott,  pronouncing  the  opin- 
ion in  State  v.  Gleason,  says: 
"  Does  the  proceeding  here,  to  wit : 
an  information  in  the  nature  of  a 
quo  warranto,  come  within  the  con- 
stitutional grant  of  power  to  issue  a 
writ  of  quo  warranto  ?  It  will  be 
found  by  reference  to  the  American 
cases,  that  the  constitutional  grant 
of  power  in  other  states,  where  the 
proceeding  has  been  by  infcrmar 
tion,  is  precisely  similar  to  the 
grant  here.  An  examination  will 
show  that  in  the  American  practice 
the  terms  '  quo  warranto '  and  '  in- 
formation' in  tlie  nature  of  quo 
warranto,  are  used  as  synonymous 
and  convertible  terms,  the  object 
and  end  of  each  being  substantially 
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ticular  mode  of  jDrocedure,  and  that,  in  the  ahsence  of  any 
such  established  mode,  the  court  will  proceed  in  conformity 
with  the  common-law  usages  governing  proceedings  upon 
quo-warranto  informations. i  And  under  the  constitution  of 
Colorado,  which  confers  upon  the  supreme  court  of  the  state 
jurisdiction  over  "  writs  of  quo  warranto,"  the  term  writ  of 
quo  warranto  is  regarded  as  synonymous  with  the  informa- 
tion in  the  nature  of  a  quo  warranto,  and  as  including  that 
proceeding.  2 

§  612.  In  Missouri,  the  earlier  doctrine  seems  to  have 
been  somewhat  analogous  to  that  prevailing  in  Wisconsin 
and  Florida,  and  it  was  held  that  the  supreme  court  of  the 
state  derived  jurisdiction  hy  quo-warranto  information,  from 
a  constitutional  provision  conferring  upon  the  court  the 
power  of  issuing  writs  of  quo  warranto,  and  other  original 
remedial  writs.  ^  The  later  decisions  in  that  state,  however, 
recognize  a  distinction  in  the  use  of  the  terms,  and  hold  that 
the  writ  of  quo  warranto,  authorized  by  the  constitution  as 
an  original  remedial  writ,  to  be  issued  by  the  supreme  court, 
is  the  original  common-law  writ  as  anciently  used  in  England, 
and  that  it  may  issue  without  leave  of  court,  being  in  the 
nature  of  a  writ  of  right.  It  is  therefore  issued  as  of  course, 
upon  demand  of  the  proper  ofiicer  of  the  state,  just  as 
*  443  a  summons  issues  from   an  inferior   court  when  the 

the  same.     Speaking  of  an  Informa-  tion  has  in  view  the  same  object, 

tion  of  this   character,  where  the  1  Wis.  333.     This,  upon   examina- 

constitutional  grant  of  power  was  tion,  will  be  found  to  be  the  Ameri- 

the  same  as  in  our  constitution,  the  can  doctrine,  and  in  England  such 

supreme    court   of   Missouri   say  :  a  thing  as  a  distinct  proceeding  by 

'This  court  conceives  that  jurisdic-  the  ancient  writ  of  quo  warranto 

tion   is  given  of  this  case  by  the  has  not  been    practiced    for  cen- 

power  to  issue  writs  of  quo  war-  turieSi" 

ranto.'     State  «.  Merry,  3  Mo.  278 ;  ^  State  v.  Gleason,  12  Fla.  190. 

8   Mo.    831.      In   Wisconsin,    the  "Peoples.  Keeling,  4  Col.  129. 

supreme  court  hold  to  the   same  °  State  v.  Merry,  3  Mo.  278. 
view,  remarking  that  the  informa- 
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state  begins  an  ordinary  civil  action  against  a  citizen,  and 
tlie  court  is  without  discretion  in  granting  the  writ,  i 

§  613.  ,The  same  distinction  was  formerly  recognized  in 
Arkansas,  where  it  was  held  that  the  ancient  writ  of  quo 
warranto,    and    the    information    in     the    nature    thereof. 


'  State  V.  St.  Louis  Insurance 
Co.  8  Mo.  330;  State  v.  Stone,  25 
Mo.  555.  See,  as  to  the  jurisdiction 
of  the  supreme  court  of  Missouri 
over  iuformations  in  the  nature 
of  quo  warranto,  State  v.  Vail,  53 
Mo.  97.  In  State  v.  St.  Louis 
Insurance  Co.  8  Mo.  330,  Mr.  Jus- 
tice Scott,  for  the  court,  says: 
"  This  court,  by  the  constitution  of 
the  state,  has  power  to  issue  writs 
of  habeas  corpus,  mandamus,  quo 
warranto,  certiorari,  and  other  orig- 
inal remedial  writs,  and  to  hear 
and  determine  the  same.  It  would 
seem  that  the  general  assembly 
confounded  the  proceedings  on  a 
writ  of  quo  warranto  with  those  on 
an  information  in  the  nature  of  a 
quo  warranto,  by  mailing  it  the 
duty  of  the  attorney  general  to 
apply  to  this  court  for  a  writ  of  quo 
warranto.  A  writ  of  quo  warranto 
is  in  the  nature  of  a  writ  of  right 
for  the  state  against  any  person 
who  claims  or  exercises  any  otBce, 
to  inquire  by  what  authority  he 
supports  his  claim,  in  order  to  de- 
termine the  right.  (3  Black.  Com. 
363.)  The  writ  of  quo  warranto,  in 
coni-equence  of  the  length  of  its 
process,  has  long  since  become 
obsolete  in  the  English  law,  and 
information  in  the  nature  of  a  quo 
warranto,  wherein  the  process  is 
speedier,  has  been  substituted  in 
its  place.  Tomlin's  Law  Die,  title, 
'Quo  Warranto.'  The  general  assem- 
bly must  have  contemplated  this 


last  proceeding  in  directing  the 
attorney  general  to  apply  to  this 
court  for  a  writ  of  quo  warranto. 
A  writ  of  quo  warranto,  as  we  liave 
seen,  is  in  the  nature  of  a  writ  of 
right.  It  issues  on  demand  of  the 
proper  olBcer  of  the  state,  as  a  mat- 
ter of  course,  and  there  is  no  more 
necessity  for  an  application  to  this 
court  for  this  writ  than  there  would 
be  for  a  summons  in  a  circuit 
court  when  the  state  is  about  to 
commence  an  action  of  debt  against 
one  of  her  debtors.  No  reasons  are 
offered  why  the  ivrit  should  issue ; 
no  information  is  communicated  by 
affidavit,  or  otherwise,  and  there  is 
no  power  in  this  court  to  refuse 
issuing  the  writ.  Where,  then,  is 
the  necessity  of  asking  leave  ?  The 
asking  leave  is  the  admission  that 
this  court  has  a  discretion  in  refus-. 
ing  or  granting  a  writ  of  quo  war- 
ranto, whereas  none  is  considered 
to  exist.  In  the  case  of  the  State  v. 
Merry,  3  Mo.  Rep.,  it  was  held  that 
imder  that  clause  in  the  constitu- 
tion which  gave  this  court  original 
jurisdiction  of  writs  of  quo  war- 
ranto, an  information  in  the  nature 
of  a  quo  warranto  might  be  filed, 
and  that  jurisdiction  of  it  would  be 
entertained.  In  the  case  of  the 
State  11.  McBride,  4  Mo.  Kep.  303, 
an  information  in  the  nature  of  a 
quo  warranto  was  exhibited  against 
him,  and  jurisdiction  was  enter- 
tained of  it  by  this  court.  The 
question  was  not  made  in  that  case ; 
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*  444  are  so  distinct  in  their  Batiire,  and  in  the  procedure 

under  them,  tliat,  under  a  constitutional  provision, 
conferring  upon  the  supreme  court  of  the  state  the  power  to 
hear  and  determine  writs  of  quo  warranto,  as  an  original 
jurisdiction,  the  court  was  limited  to  the  old  common-law 
writ,  and  could  not  exercise  jurisdiction  by  a  quo-warranto 

information.!       "When,  therefore,  it  was    desired   to 

*  445  institute  proceedings   in  that  state  against  a  private 

corporation,  such  as  a  banking  association,  to  procure 


the  party,  it  is  presumed,  acquiesc- 
ing in  the  opinion  pronounced  in 
tlie  case  of  the  State  v.  Merry.  No 
question  of  jurisdiction  can  arise 
on  the  application  now  made  by 
the  attorney  general,  as  he  has  not 
thought  proper  to  ask  leave  to  file 
an  information  in  the  nature  of  a 
quo  warranto,  but  a  demand  is 
made  simply  for*  the  writ  itself, 
which,  we  conceive,  issues  as  a 
matter  of  course,  from  the  clerk's 
office  of  this  court,  on  demand  of 
the  proper  officer." 

>  State  v.  Ashley,  1  Ark.  279 ;  S.  C. 
lb.  513.  See  also  State  «.  Kea]  Estate 
Bank,  5  Ark.  595 ;  State  v.  Johnson, 
26  Ark.  281.  In  State  v.  Ashley, 
the  court,  Ringo,  C.  J.,  say,  p.  305 : 
"  Informations  as  the  basis  or  insti- 
tution of  a  criminal  prosecution, 
ai-e  said  to  have  existed  coeval  with 
the  common  law  itself,  but  as  a 
mode  of  investigating  and  deter- 
mining civil  rights  between  private 
parties,  they  seem  to  owe  their 
origin  and  existence  to  the  statute 
of  9th  Anne,  which  expressly 
authorized  the  proceeding  in  all 
cases  of  intrusion  into,  or  usurpa- 
tion of  corporate  offices  in  corporate 
places.  And  although  informations 
in  the  nature  of  a  quo  warranto 
were  exhibited  by  the  king's  attor- 


ney general  long  prior  to  that  timei 
the  remedy  given  thereby  was  never 
extended  beyond  the  limits  pre- 
scribed to  the  old  writ,  and  could, 
therefore,  only  be  granted  for  some 
usurpation  on  the  prerogative  rights 
of  the  crown,  and  it  is  said  there  is 
no  precedent  of  such  information 
having  been  tiled  or  allowed  at  the 
instance,  or  on  the  relation  of  any 
private  person  previous  to  such 
statute  of  9th  Anne,  nor  could  they 
be  so  exhibited  afterwards,  except 
in  the  cases  mentioned  in  the  stat- 
ute, which  neither  increased  or 
abridged  the  authority  of  the  attor- 
ney general  on  that  subject.  This 
proceeding  by  information,  when 
originally  introduced,  like  all  other 
criminal  informations  of  that  pe- 
riod, was  designed  principally  to 
punish  offenders  who  were  guilty 
of  usurping  the  prerogative  rights 
of  the  crown  ;  yet,  upon  conviction 
or  disclaimer,  the  right  of  the  crown 
being  thereby  established,  there 
was,  besides  the  fine,  a  judgment 
of  ouster  against  the  defendant,  or 
that  the  franchise  be  seized  into 
the  king's  hands,  thus  affording, 
incidentally,  a  civil  remedy  for  the 
king.  And  hence  it  is  that  all  the 
authorities,  ancient  and  modern, 
speak  of  the  proceeding  as  being 
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a  forfeiture  of  its  franchises  for  mis-user  or  non-user,  the 
appropriate  remedy  was  held  to  be  by  the  ancient  writ  of 
quo  warranto  instead  of  the  information,  i  Eut  it  is  now 
held  in  Arkansas,  that  the  constitutional  provision  giving 
the  supreme  court  jurisdiction  to  issue  the  writ  of  quo  war- 
ranto inchides  the  information  as  well  as  the  common-law 
writ.  3  And  under  such  a  constitutional  provision,  it  is  held 
that  a  trial  by  jury  can  not  be  demanded  upon  a  writ  of  quo 
warranto.'  Nor  is  the  right  to  a  jury  trial  in  such  case  con- 
ferred by  the  14th  amendment  to  the  constitution  of  the 
United  States.*  So  in  Missouri,  it  is  held  tliat  a  jury  trial 
can  not  be  demanded  as  a  matter  of  right  in  the  trial  of  an 


properly  a  criminal  method  of  pros- 
ecution. It  is,  however,  said  to 
have  been  long  since  applied  to  the 
mere  purpose  of  trying  the  mere 
civil  right,  seizing  the  franchise  or 
ousting  the  wrongful  possessor,  the 
fine  being  nominal  only.  And, 
therefore,  it  was  urged  in  the  argu- 
ment that  it  must  be  considered  as 
a  substitute  for  the  ancient  writ  of 
quo  warranto,  which  came  into  ex- 
istence upon  its  disuse,  and  in  1607, 
fully  occupied  its  place  in  the  com- 
mon law,  and  consequently  that  the 
convention  must  be  ^  understood  as 
referring  to  it,  when  they  use  the 
term  writs  of  quo  warranto,  rather 
than  the  antiquated  and  obsolete 
proceeding  by  writ  of  quo  warranto, 
which  it  can  not  be  supposed  to 
have  been  their  intention  to  revise. 
To  this  argumeu-t  we  do  not  assent. 
The  introduction  of  the  latter  did 
not  subvert  or  destroy  the  former ; 
they  may  have  had,  and  we  do  not 
doubt  that  they  did  have  a  con- 
temporaneous existence;  their  pri- 
mary objects  were  essentially  differ- 
ent, and  the  mode  of  proceeding  in 
them  materially  varied,  while  they 

31 


were  in  some  respects  attended  with 
different  results,  and  the  form  of  the 
judgment  was  never  the  same ;  one 
was  strictly  a  civil,  the  other  prop- 
erly a  criminal  method  of  proceed- 
ing. We  ai-e,  therefore,  of  the  oi)in- 
ion  that  the  proceeding  by  writ  of 
quo  warranto  and  information  in 
the  nature  of  a  quo  warranto  as 
known  to  and  regarded  by  the  com- 
mon law,  are  so  different  from  each 
other  that  they  can  not  with  pro- 
priety be  classed  together,  or  com- 
prehended by  one  common  name  or 
description."  See  this  case,  p.  513, 
for  the  form  of  the  writ  of  quo 
warranto,  as  used  in  Arkansas,  and 
the  procedure  thereunder.  And 
compare  the  form  of  the  writ,  as 
used  in  this  case,  with  the  form  cf 
the  ancient  writ  of  quo  warranto  as 
recited  in  the  statute  of  Gloucester, 
Appendix,  D,  post. 

'  State  ».  Keal  Estate  Bank,  5 
Ark.  596. 

2  State  i>.  Leatherman,  38  Ark.  81. 

8  State  1}.  Johnson,  26  Ark.  281. 
But  see  State  v.  Allen,  5  Kan.  213. 

*  State  V.  Johnson,  36  Ark.  281. 
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information  in  the  nature  of  a  quo  warranto. ^  And  in  Ala- 
bama, wlien  all  the  facts  are  admitted  it  is  held  that  there  is 
no  error  in  refusing  a  jury  trial,  since  in  such  case  it  only 
remains  for  the  court  to  pronounce  judgment  upon  those 
facts  3 

§  614.  In  Pennsylvania,  most  of  the  substantial  features 
of  the  ancient  writ  of  quo  warranto  are  preserved  by  statute, 
as  a  I'emedy  for  the  usurpation  of  public  offices,  filled  by 
appointment  of  the  executive,  or  by  election  of  the  people, 
and  the  statutory  remedy  thus  afforded,  is  held  by  the  courts 
of  that  state  to  be,  in  all  save  form,  the  same  as  the  writ  of 
quo  warranto  at  common  law.  ^  The  granting  of  the  writ, 
however,  is  regarded  as  no  more  a  matter  of  right  in  that  state 
than  is  the  information  under  the  statute  of  Anne,  but  rests 
in  the  sound  discretion  of  the  court.*  In  Tennessee, 
*  446  neither  the  original  writ  nor  the  information  in  the 
nature  thereof,  has  ever  been  adopted,  the  remedy  pro- 
vided by  statute  in  that  state,  for  the  usurpation  of  an  office 
or  franchise,  being  in  chancery.  ^  In  ISTew  York,  both  the 
ancient  writ  of  quo  warranto  and  proceedings  by  information 
in  the  nature  of  a  quo  warranto  are  abolished  by  the  code  of 
procedure.  But  the  relief  which  was  formerly  had  by  those 
remedies  may  now  be  obtained  by  a  civil  action,  the  furiu 
only  of  the  proceeding  being  abolished,  and  the  jurisdiction 
and  power  of  the  courts  remaining  unchanged.  ^ 

§  615.  In  cases  where  the  jurisdiction  is  conferred  by  the 
organic  law  of  a  state,  it  can  not  be  taken  away  by  legislative 
enactment,  or  by  statutory  changes  in  the  form  of  the  remedy. 
And  where  the  supreme  court  of  a  state  is  vested  by  the  con- 

'  Slate  V.  Lupton,  64  Mo.  415.  *  Commonwealth  v.  Jones,  13  Pa. 

2  Lee  «.  Stat3,  49  Ala.  43.    As  to  St.  365;  Commonwealth  v.  McCar- 

the  right  to  trial  by  jury  in  New  ter,  98  Pa.  St.  607. 

York,  see  People  i.  Albany  &  S.  R.  ^  State  v.  Turk,  Mart.&  Terg.  3SC ; 

Co.  57  N.  Y.  101.  Attorney  General  v.  Leaf,  9  Humph. 

^  Commonwealth  v.  Burrell,  7  Pa.  755. 

St.  34.  See  also  Murphy  ii.  Farmers'  «  People  ii.  Hall,  80  N.  Y.  117. 
Bank,  20  Pa.  St.  415. 
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Btitution  with  original  jurisdiction  in  quo  warranto,  it  will 
continue  to  exercise  tlie  jurisdiction  thus  conferred,  notwitli- 
standing  an  act  of  the  state  legislature  attempting  to  abolish 
both  the  original  writ  of  quo  warranto  and  the  proceeding  by 
information.!  In  such  cases,  the  grant  of  power  by  the 
organic  law  of  the  state  is  regarded^-  not  so  much  as  confer- 
ring tlie  power  to  issue  a  writ  of  a  prescribed  form,  as  to 
enable  the  court  to  hear  and  determine  controversies  of  a 
certain  character.  And  the  jurisdiction  thus  conferred  can 
not  be  taken  away  by  legislative  enactment  or  change  in  the 
form  of  remedy,  although  new  process  may  be  adopted  calcu- 
lated to  attain  the  same  end.^  So  when  jurisdiction  in  quo 
warranto  is  conferred  upon  the  courts  by  the  constitution  of 
the  state,  the  creation  by  the  legislature  of  another  remedy 


1  State  ».  Allen,  5  Kan.  213;  State 
V.  Messmore,  14  Wis.  115;  People?). 
Boughton,  5  Col.  487.  See  also 
State  V.  Baker,  33  Wis.  71. 

2  State  e.  Messmore,  14  Wis.  115. 
The  court,  Dtxon,  C.  J.,  comment- 
ing upon  tlie  case  of  St;ite  v.  Foote, 
11  A¥is.  14,  say:  "Tlie  complaint 
in  that  case,  as  in  this,  was  styled 
an  'information,'  and  the  summons 
here  is  copied  from  the  one  there 
issued.  No  objection  was  taken  to 
the  form  of  the  summons,  but  the 
complaint  was  demurred  to,  prin- 
cipally on  the  ground  that  this 
court  had  no  jurisdicliou  over  the 
subject  of  the  action.  It  was  in- 
sisted that  section  3  of  article  VII 
of  the  constitution,  only  gave  this 
court  power  to  issue  the  writ  of  quo 
warranto  at  the  common  law;  that 
the  statutes  of  1849  abolished  the 
common-law  writ  and  substituted 
the  proceeding  by  information ;  that 
the  present  statute  abrogated  both 


■the  writ  and  the  information,  and 
declared  a  civil  action  to  be  the  only 
remedy  ;  and  as  it  was  a  mere  civil 
action,  it  could  not  be  entertained. 
We  considered  that  the  framevs  of 
the  constitution  looked  rather  to 
the  substance  than  the  form;  that 
their  object  was  not  so  much  to 
give  us  power  to  issue  a  writ  of  a 
prescribed  form,  as  to  enable  us  to 
hear  aod  determine  controversies 
of  a  certain  character;  and  that  this 
jurisdiction  could  not  be  taken 
away  by  any  legislative  changes  in 
the  forms  of  the  remedy,  but  that 
v/e  might  adopt  any  new  process 
which  vvas  calculated  to  attain  the 
same  end.  This  was  in  accordance 
with  the  previous  decisions  and 
practice  of  this  court.  It  had  always 
taken  j  nrisdiotion  of  the  proceeding 
bv  information  in  nature  of  a  quo 
warranto.  The  demurrer  was,  there- 
fore, overruled,  but  without  a  writ- 
ten oiiinion." 
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for  contesting  elections  will  not  deprive  the  courts  of  such 
jurisdiction.! 

S  616.  The  jurisdiction  in  this  country,  as  we  have 
*  447  already  seen,  is  regulated  to  a  considerable  extent  by 
the  constitutions  and  statutes  of  the  various  states, 
which  generally  iix  the  courts  which  are  empowered  to 
administer  the  remedy,  sometimes  conferring  the  power  as 
an  original  one  upon  the  court  of  last  resort  of  the  state,  and 
sometimes  upon  the  various  courts  of  general  jurisdiction 
throughout  the  state.  And  in  cases  where  both  the  supreme 
court  of  the  state  and  the  inferior  courts  of  general  common- 
law  powers,  such  as  circuit  courts,  are  vested  with  jurisdic- 
tion in  quo  warranto,  the  supreme  court  may  properly  refuse 
to  exercise  its  original  jurisdiction  in  the  matter,  where  the 
inferior  courts  are  vested  with  ample  power  in  the  premises 
and  can  afford  adequate  relief  by  entertaining  the  informa- 
tion. ^  But  since  the  granting  of  the  writ  of  quo  warranto 
is  the  exercise  of  an  original  and  not  of  an  appellate  jurisdic- 
tion, where  the  supreme  court  of  a  state  is  by  the  constitution 
and  laws  of  the  state  vested  with  only  appellate  powers,  it 
can  not  issue  the  writ.* 

§  617.  A  striking  analogy  exists  between  the  remedy  by 
quo-warranto  isifovmation,  and  the  extraordinary  remedies  of 
injunction  in  equity  and  mandamus  at  law,  in  that  neither  of 
these  extraordinary  remedies  is  grantable  where  the  party 
aggrieved  can  obtain  full  and  adequate  relief  in  the  usual 
course  of  proceedings  at  law,  or  by  the  ordinary  forms  of  civil 
action.*  And  where  a  specific  mode  is  provided  by  stattite 
for  contesting  elections  and  a  specific  tribunal  is  created  for 

1  Kane  ii.  The  People,  4  Neb.  509.  »  Sx  parte  The  People,  1  Cal.  85. 

estate  i>.  Stewart,    32  Mo.  379;  *  People  ».  Hillsdale  &  Chatham 

Slate  ?).  Buskirk,  43  Mo.  Ill ;  State  Turnpike  Co.  S.Johns.  Rep.  190; 

V.  Claggett,  73  Mo.  388;  Coon  v.  State  ».  Wadkins,  1  Rich.  43;  State 

Attorney  General,  42  Mich.  65.    As  «.  Marlow,  15  Ohio  St.  114;  State  «. 

to  the  jurisdiction, of  the  supreme  Shields,  56  Ind. 531.    And  see  State 

court  of  Ohio  in  quo  warranto,  see  v.  Taylor,  15  Ohio  St.  137. 
State  v.  Baughman,  88  Ohio  St.  455. 
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that  purpose,  and  the  method  of  proceeding  therein  is  fixed 
by  law,  resort  must  be  had  to  the  remedy  thus  provided,  and 
proceedings  by  information  in  the  nature  of  a  quo 
warranto  will  not  be  entertained,  i  So  an  information  *  4i8 
will  not  lie  against  an  officer  of  state  militia,  where  a 
special  tribunal  is  provided  by  the  militia  law  of  the  state 
which  is  vested  with  exclusive  jurisdiction  of  such  matters.* 
Nor  is  the  rule,  as  here  stated,  limited  to  cases  where  the 
relief  may  be  obtained  in  the  ordinary  forms  of  common-law 
actions,  but  it  applies  also  to  cases  where  the  grievance  may- 
be redressed  by  bill  in  equity,  and  the  existence  of  an 
adequate  remedy  in  equity  would  seem  to  be  a  sufficient 
abjection  to  entertaining  proceedings  by  information.  * 

§  618.  Since  the  remedy  by  quo  warranto,  or  information 
in  the  nature  thereof,  is  only  employed  to  test  the  actual  right 
to  an  office  or  franchise,  it  follows  that  it  can  afford  no  relief 
for  official  misconduct  and  can  not  be  employed  to  test  the 
legality  of  the  official  action  of  public  or  corporate  officers.* 
Thus,  in  the  case  of  breaches  of  trust  alleged  to  have  been 
committed  by  trustees  of  an  incorporated  association,  relief 
should  properly  be  sought  in  equity  and  not  by  proceedings  in 
quo  warranto.  5  So  where  a  public  officer  threatens  to  exercise 
powers  not  conferred  upon  him  by  law,  or  to  exercise  the  func- 
tions of  his  office  beyond  its  territorial  limits,  the  proper 
remedy  would  seem  to  be  by  injunction,  rather  than  by  a  quo 
warranto  information.  Thus,  an  information  will  not  lie  to 
prevent  the  legally  constituted  authorities  of  a  city  from  levy- 
ing and  collecting  taxes  beyond  the  city  limits,  under  an  act 
of  legislature  extending  the  limits,  and  the  constitutionality 
of  such  an  act  can  not  be  determined   upon  a  quo-warranto 

>  State  V.   Marlow,   15    Ohio  St.  Dart  v.  Houston,  23  Geo.  506.    And 

114.     See  also  Slate  v.  Taylor,  15  see  State  v.  Ridgley,   21  111.    66; 

Ohio   St.    137 ;    Commonwealth  v.  Stultz  v.  The  State,  65  Iml.  493. 

Henszey,  81^  Pa-  St.  101 ;  People  *  People  v.  Whitcomb,  55  111.  173 ; 

V.  Every,  38  Mich.  405.  Dart  v.  Houston,  33  Geo.  506. 

2  State  V.  Wadkius,  1  Rich.  43.  'Dart  v.  Houston,  22  Geo.  506. 

»  People  V.  Whitcomb,  55  111.  172; 
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information.*  Wor  will  an  information  lie  against  the  officers 
of  a  mniiicipal  corporation  to  determine  whether  certain 
territory  has  been  properly  annexed  to  the  municipality.^ 

§  619.  Where,  however,  the  right  to  an  office  or 
*  449  franchise  is  the  sole  point  in  controversy,  the  specific 
legal  remedy  ailorded  by  proceedings  in  quo  warranto 
is  held  to  oust  all  equitable  jurisdiction  of  the  case.*  Thus, 
the  legality  of  the  election  of  trustees  of  an  incorporated  asso- 
ciation, and  their  consequent  right  to  exercise  the  functions 
pertaining  to  their  office,  and  to  conduct  the  affairs  of  the 
corporation,  will  not  be  determined  by  bill  in  chancery,  such 
a  case  being  regarded  as   appropriately  falling  within  the 


'  People  V.  Whitoomb,  55  111.  173. 
Mr.  Justice  Walker,  ibr  the  court, 
says:  "The  question  sought  to  be 
raised  by  the  information  in  this 
cade  is,  whether  the  city  ogicers  can 
extend  the  city  government  beyond 
the  original  limits  of  the  town,  and 
can  levy  taxes  and  enforce  ordi- 
nances in  the  portion  of  territory 
annexed  by  the  act  of  February  23, 
1869,  and  which  is  used  exclusively 
for  agricultural  purposes,  and 
whether  that  act  is  not  unconstitu- 
tional and  void.  The  demurrer  to 
the  answer  of  respondents  brought 
the  whole  record,  as  well  the  infor- 
mation as  the  answer,  before  the 
court  to  determine  its  sufficiency. 
The  first  question  presented  by  the 
demurrer  is,  whether  the  remedy,  if 
any  exists,  has  not  been  miscon- 
ceived; whether  the  question  of 
power  to  extend  the  city  govern- 
ment over  this  territory  thus  an- 
nexed can  be  raised  by  quo  war- 
ranto. This  writ  is  generally  em- 
ployed to  try  the  right  a  person 
claims  to  an  office,  and  not  to  test 
the  legality  of  his  acts.  If  an  offi- 
cer threatens  to  exercise  power  not 


conferred  upon  the  office,  or  to  ex- 
ercise the  powers  of  his  office,  in  a 
territory  or  jurisdiction  within 
which  he  is  not  authorized  to  act, 
persons  feeling  themselves  ag- 
grieved may  usually  restrain  the 
act  by  injunction.  *  *  *  Jn  tjjjg 
case,  there  seems  to  be  no  question 
that  defendants  in  error  are  legally 
and  properly  officers  of  the  city, 
and  there  can  be  as  little  doubt  that 
they  may  perform  all  the  functions 
of  their  offices  within  the  city 
limits,  whatever  they  may  be.  If 
they  attempt  to  pass  and  enforce 
ordinances  beyond  the  bounds  of 
the  city,  or  to  levy  and  collect  taxes 
beyond  the  city  limits,  such  acts 
would  be  unauthorized,  and  might, 
no  doubt,  be  restrained  on  a  bill 
properly  framed  for  that  purpose. 
But  whether  a  law  which  purports 
to  attach  this  territory  to  the  orig- 
inal corporate  limits  is  or  not  con- 
stitutional, can  not  be  determined 
in  such  a  proceeding  as  this." 

2  Stultz  V.  The  State,  65  Ind.  493. 

3  Updegraff  v.  Crans,  47  Pa.  St. 
103 ;  HuUman  v.  Honcomp,  5  Ohio 
St.  237. 
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jurisdiction  of  the  common-law  courts  by  proceedings  in  quo 
warranto.'-  And  since  this  i-emedy  is  applicable  the  moment 
an  office  or  franchise  is  usurped,  an  injunction  will  not  lie  to 
prevent  the  usurpation,  even  though  the  respondent  has  not 
yet  entered  upon  the  office  or  assumed  to  exercise  its  functions. 
In  such  case,  the  party  aggrieved  should  wait  until  an  actual 
usurpation  has  occurred  and  then  seek  his  remedy  in  quo 
warranto.  ^ 

S  620.  To  warrant  a  court  in  entertaining^  an 
information  in  the  nature  of  a  quo  warranto,  a  case  *  450 
must  be  presented  in  wliich  the  public,  in  theory  at 
least,  have  some  interest,  and  it  is  not  an  appropriate  remedy 
against  persons  alleged  to  have  assumed  a  trust  of  a  merely 
private  nature,  unconnected  with  the  public  interests.  Thus, 
trustees  appointed  under  an  act  of  legislature  to  close  up  the 
affairs  of  a  state  bank,  are  not  regarded  as  officers  whose  title 
can  be  determined  by  this  form  of  remedy,  since  the  public, 
as  such,  have  no  interest  in  the  matter,  and  more  appropriate 
relief  may  be  sought  by  bill  in  equity  on  behalf  of  the  parties 
aggrieved.  Such  trusteeship  has  none  of  the  elements  of  an 
office,  having  neither  a  prescribed  tenure  and  functions,  nor 
an  official  oath.  I^Tor  is  it  a  franchise  in  any  proper  sense  of 
that  term,  since  the  appointment  confers  no  privilege  or 
immunity  of  a  public  nature,  nor  does  it  convey  any  element 
of  prerogative  from  the  sovereign  to  the  subject.  Hence,  an 
information  will  not  lie  in  cases  of  this  nature,  but  the  par- 
ties aggrieved  will  be  left  to  pursue  their  remedy  in  equity 
lor  a  mal-administration  of  the    trust.*      The  information, 

'  Hullman   ®.  Honcomp,  5   Ohio  manner  of  llieir  appointment  was  it 

St.  237.  considered  an  office.    It  has  none 

2  Updegraff  «.  Crans,  47  Pa.  St.  of  the  indications  of  an  office,  no 

10.3.  ■  tenure  is    prescribed,  no  fees  or 

•''People  V.    Ridgley,  21  111.    66.  emoluments  allowed,  and  no  salary, 

"  The  act  under  which  the  defend-  nor   is  any   oath    required    to    he 

ants  were  appointed,"  says  Mr.  Jus-  taken.    As  the  relators  define  it  in 

tice  BiiEESE,  "does  not  declare  the  their    information,   it    is   a    mere 

trust  to  he  an  office,  nor  in  the  '  trusteeship,'  the  duties  of  it  being 
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*  451  however,  will  lie  against  one  who  claims  an  exclusive 
franchise  or  privilege  of  a  valuable  nature,  affecting 
the  public,  such  for  example  as  the  privilege  of  operating  a 
ferry  over  a  river,  although  the  mere  fact  of  taking  money 
from  passengers  is  not  of  itself  conclusive  evidence  of  setting 
up  or  asserting  an  exclusive  right. i 

S  621.  The  information  in  the  nature  of  a  quo  warranto 
being  in  eifect  a  civil  remedy,  although  criminal  in  form,  it 
is  held  that  a  statute  of  limitations  barring  proceedings  upon 
the  proseOTtion  of  indictments  or  informations  under  any 
penal  law,  is  not  applicable  to  this  form  of  remedy,  and  it  is 
not  barred  by  such  a  statute. ^     And  in  the   absence  of  any 


to  take  charge  of  the  assets  and 
wind  up  the  affairs  of  the  state 
bank,  pay  out  its  specie  on  hand 
pro  rata,  and  issue  certificates  of 
indebtedness  to  hill-holders  and 
other  creditors;  in  one  word,  to  ad- 
minister on  the  efl'ects  of  a  defunct 
corporation.  .These  were  duties  of 
a  special  character,  applicable  alone 
to  a  particular  corporation,  and 
nothing  more.  It  has  none  of  the 
constituents  of  an  olflce,  none  what^ 
ever.  The  defendants  have  the  legal 
title  to  all  the  property  assigned, 
to  hold  to  them  and  the  survivors 
of  them,  so  that  by  judgment  of 
ouster  they  could  not  be  divested 
of  this  title.  Tliis  can  only  be  done 
by  bill  in  chancery.  Is  it  a  fran- 
chise? A  franchise  is  said  to  be  a 
right  resex'ved  to  the  people  by  the 
constitution,  as  the  elective  fran- 
chise. Again,  it  is  said  to  be  a 
privilege  conferred  by  grant  from 
government,  and  vested  in  one  or 
more  individuals  ns  a  public  office. 
Corporations  or  bodies  politic  are 
the  most  usual  franchises  known  to 
our  laws.  In  England,  they  are 
very  numerous,  and  are  defined  to 


be  royal  privileges  in  the  hands  of 
a  subject.  An  information  will  lie 
in  many  cases  growing  out  of  these 
grants,  especially  where  corpora- 
tions are  concerned,  as  by  the  stat- 
ute of  9  Anne,  ch.  20,  and  in  which 
the  public  have  an  interest.  In  1 
Strange  R.  (The  King  v.  Sir  Wil- 
liam Louther,)  it  was  held  that  an 
information  of  this  kind  did  not  lie 
in  the  case  of  private  rights,  where 
no  franchise  of  the  crown  has  been 
invaded.  If  this  is  so,  if  in  England 
a  privilege  existing  in  a  subject, 
which  the  king  alone  could  grant, 
constitutes  it  a  franchise,  in  this 
country,  under  our  institutions,  a 
privilege  or  immunity  of  a  public 
nature,  which  could  not  be  exer- 
cised witliout  a  legislative  grant, 
would  also  be  a  franchise.  There 
must  be  some  parting  of  preroga- 
tive belonging  to  a  king,  or  to  the 
people,  under  our  system,  that  can 
constitute  a  franchise.  Upon  these 
defendants  nothing  of  that  kind  was 
conferred." 

>  Rex  D.  Re3'nell,  Stra.  1161. 

2  Commonw'ealth  v.  Birchett,  3 
Va.  Cas.  51. 
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statutory  period  of  limitation,  it  is  held  in  this  country  that 
the  attorney  general  may  lile  the  information  in  behalf  of  the 
people  at  any  time,  and  that  lapse  of  time  constitutes  no  bar 
to  the  proceeding,  in  conformity  with  the  maxim  nullum 
tempus  oGcurrit  regi.^ 

§  622.  Where  the  remedy  by  information  in  the  nature 
of  a  quo  warranto  has  been,  regulated  by  legislative  enact- 
ments, these  enactments  are  regarded  by  the  courts  as  in  the 
nature  of  remedial  statutes,  to  which  a  strict  construction  is 
not  to  be  applied.  In  such  cases  the  usual  rules  of  construc- 
tion of  remedial  statutes  are  held  applicable,  and  the  courts 
will  so  construe  them  as  to  promote  and  render  effective  the 
remedy  sought.  ^ 

1  State  V.  Pawtuxet  Turnpike  Co.  "  Commonwealth  v.  Dillon,  61  Pa, 
8  R.  I.  521.  St.  488. 
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remedy. 

(490) 


CHAP.  XIV.J       AGAINST    PUBLIC    OFFICERS.  491 

646.  EiFect  of  acquiescence  in  irregular  election. 

646  a:  Control  of  legislature  or  city  council  over  elections,  when  a  bar 
to  quo  warranto. 

§  623.     The  information  in  the  nature  of  a  quo 
warranto,  as    used    in    England,  has    been  generally  *  452 
employed  as  a  corrective  of  the  usurpation  of  munici- 
pal offices  and    franchises,    and    the    reports    of  that    coun- 
try afford  more  frequent    instances  of    its    applica- 
tion to  municipal  affairs  than   for  any  other  purpose.  *  453 
In    this    country,  however,  the  jurisdiction  has  been 
most  frequently  exercised  for   the    purpose  of    determining 
disputed    questions    of    title     to    public    office,    and     for 
deciding  upon  the  proper  person  entitled  to  hold  the  office 
and  exercise  its  functions.     And  in  the  United  States  the 
remedy  is  now  universally  applied  for  this  purpose,  and  the 
principles  governing  the  exercise  of  the  jurisdiction  in  this 
class  of  cases  are,  for  the  most   part,  clearly  and  definitely 
fixed  by  an  established  course  of  judicial  decisions. 

§  624.  Since,  under  the  American  system,  all  power  ema- 
nates from  the  people,  who  constitute  the  sovereignty,  the 
right  to  inquire  into  the  authority  by  which  any  person 
assumes  to  exercise  the  functions  of  a  public  office  or  fran- 
chise,  is  regarded  as  inherent  in  the  people  in  the  right  of 
their  sovereignty.  And  the  title  to  office  being  derived  from 
the  will  of  the  people,  through  the  agency  of  the  ballot,  they 
are  necessarily  vested  with  a  right  of  enforcing  their  expressed 
will,  by  excluding  usurpers  from  public  offices.  Kor  is  this 
right  in  any  manner  impaired  by  statutes,  granting  to  electors, 
in  their  private  capacity  as  citizens,  the  right  to  contest  the 
election  of  any  person  assuming  to  exercise  the  functions  of 
an  office.  Such  statutes  may  have  the  effect  of  sharing  the 
right  with  the  elector,  but  they  do  not  take  away  the  right 
from  the  people  in  their  sovereign  capacity.^     "Where,  how- 

'  Peo])le  V.  Holclen,  28  Cal.  123.  that  the  district  court  had  no  juris. 
Say  the  court,  Sanderson,  C.  J.:  diction  In  the  premises,  and  that 
"  It  is  first  claimed  by  the  appellant      the  only  remedy  in  cases  like  the 
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ever,  tlie  i^eoiDle  have,  by  their  proper  agents,  the  legislature 
of  the  state,  ratified  by  legislative  enactment  an  election  to 
a  public  office  and  .have  recognized  the  title  of  the  person 
elected  thereto,  they  can  not  afterwards  question  the  title  by 
proceedings  in  qno  warrranto.^ 

S  625.  An  office,  such  as  to  properly  come  within 
*  454  the  legitimate  scope  of  a  quo-warranto  information, 
may  be  defined  as  a  public  position,  to  which  a  portion 
of  the  sovereignty  of  the  country,  either  legislative,  execu- 
tive or  judicial,  attaches  for  the  time  being,  and  which  is 
exercised  for  the  benefit  of  the  public.  ^      And  in  the  exer- 


present  is  under  the  statute  wbicTi 
prescribes  the  mode  and  manner  of 
contesting,  elections.  Wood's  Di- 
gest, p.  oSO,  sec,  51.  No  proposition 
could  be  more  untenable.  It  is  true 
that  the  act  providing  the  mode  of 
contesting  elections  confers  upon 
any  elector  of  the  proper  countj', 
the  right  to  cojitest,  at  his  option, 
the  election  of  any  person  who  has 
been  declared  duly  elected  to  a  pub- 
lic office,  to  be  exercised  in  and  for 
such  county.  But  this  grant  of 
power  to  the  elector  can  in  no  way 
impair  the  right  of  the  people,  in 
their  sovereign  capacity,  to  inquire 
into  the  authority  by  which  any 
person  assumes  to  exercise  the  func- 
tions of  a  public  office  or  franchise, 
and  to  remove  liim  therefrom  if  it 
be  made  to  appear  that  he  is  a 
usurper  having  no  legal  title  there- 
to. The  two  remedies  ai-e  distinct, 
the  one  belonging  to  the  elector  in 
his  individual  capacity  as  a  power 
granted,  and  the  other  to  the  people 
in  the  right  of  their  sovereignty. 
Title  to  office  comes  from  the 
will  of  the  people  as  expressed 
through  the  ballot  bo.x,  and  they 
have  a  prerogative  right  to  enforce 


their  will  when  it  has  been  so  e.x- 
pressed,  by  excluding  usurpers  and 
putting  in  power  such  as  have  been 
chosen  by  themselves.  To  that  end 
they  have  authorized  an  action  to 
be  brought  in  tlie  name  of  the  at- 
torney general,  either  upon  his  own 
suggestion  or  upon  the  complaint 
of  a  private  party,  against  any  per- 
son who  usurps,  intrudes  into,  or 
unlawfully  holds  or  exercises  any 
public  office,  civil  or  military,  or 
any  franchise  within  this  state.  It 
matters  not  upon  what  number  of 
individual  persons  a  right  analog- 
ous in  its  results  when  exercised 
may  have  been  bestowed,  for  the 
power  in  question  none  the  less  re- 
mains in  the  people  in  their  sover- 
eign capacity.  It  has  been  shared 
with  the  elector,  but  not  parted 
with  altogether.  Substantially  the 
same  point  was  made  in  the  case  of 
The  People  v.  Jones,  20  Cal.  50, 
without  success." 

'  People  13.  Flanagan,  06  N.  Y. 
237. 

-  See  United  States  v.  Lockwood, 
1  Pinney's  Wis.  359;  Common- 
wealth V.  Swasey,  133  Mass.  538. 
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cise  of  the  jurisdiction  under  discussion  it  will  be  found  to 
extend  to  and  cover  a  great  variety  of  offices  of  a  public 
nature,  both  elective  and  appointive,  and  whose  functions 
partake  of  an  executive,  ministerial,  legislative,  or  judicial 
character.  Nor  is  the  use  of  the  information  limited  to 
cases  of  the  usurpation  of  an  existing  office  or  franchise,  but 
it  may  be  extended  also  to  the  setting  up  of  a  new  ofHce 
without  authority  of  law.*  But  an  information  will  not  lie 
to  t6st  the  title  to  an  office  which  is  not  a  legally  authorized 
public  office.  ^ 

§  626.  It  seems  to  have  been  the  earlier  doctrine  in  En- 
gland, that  a  quo-warranto  information  would  not  lie  for  any 
office,  unless  there  had  been  a  direct  usurpation  upon  the 
crown,  and  doubts, were  at  one  time  entertained  as  to  whether 
the  jurisdiction  could  be  exercised  for  any  office  not  derived 
immediately  from  the  crown,  by  charter  or  express  grant. 
The  rule,  however,  is  now  well  established  by  the  highest 
judicial  tribunal  in  that  country,  that  the  information  in  the 
nature  of  a  quo  warranto  will  lie  for  usurping  any  office, 
whether  created  by  charter  alone,  or  by  act  of  parliament, 
provided  it  is  an  office  of  a  substantive,  public  nature, 
and  not  merely  the  function  or  employment  of  an  agent  *  455 
or  servant,  terminable  at  the  will  of  others.  Thus, 
the  functions  of  a  city  treasurer,  entrusted  with  the  custody 
of  the  public  funds,  are  of  such  a  nature  as  to  render  the 
office  subject  to  proceedings  upon  a  quo-warranto  informa- 
tion, although  it  is  created,  not  by  charter  from  the  crown, 
but  by  act  of  parliament,  and  although  the  incumbent  is  ap- 
pointed by  certain  magistrates,  though  not  removable  at  their 
pleasure.  3     And  the  three  tests  to  be  applied  in  determining 

.'  Eex  V.  Boyles,  Stra.  836.  to  qualify  for  an   appointive   ofl3ce 

^  State  ■».  North,  42  Conn.  79.    As  to  fill  an  unexpired  vacancy,  see 

to  the  remedy  hy  quo  warranto  in  State  v.  Conn,  14  Kan.  217. 
the  case  of  an  appointive  office  in         ^Darley  d.  The  Queen,  12  CI.  <fc 

Iowa,  see  State  ».  Minton,  49  Iowa,  Fin.  520,  the  leading  English  case. 

591.    As  to  the  eflfect  in  proceed-  This  was    a  writ    of  error    in  the 

ings  in  quo  warranto  of  a  failure  house  of  lords,  on   a  judgment  in 
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whether  an  information  will  lie,  are:  first,  the  source 
■^  456  of  the  office;  second,  its  tenure;  and  third,  its  duties. 

The  source  of  the  office  should  be  from  the  crown  or 
sovereign  authority,  either  by  charter  or  legislative  enact- 
ment, its  tenure  should  be  fixed  and  permanent,  and  its  duties 
should  be  of  a  public  nature.  Applying  these  tests  the  in- 
formation will  lie    for   the    office  of  guardian  of  the  poor, 


the  exchequer  chamber  in  Ireland, 
affirming  a  judgment  of  the  queens 
bench  lliere,  in  the  case  of  an  in- 
formation in  the  nature  of  a  quo 
warranto  against  the  incumbent  of 
the  otTice  of  treasurer  of  tlie  county 
of  the  city  of  Dublin.  The  prin- 
cipal question  in  the  case  was, 
whether  the  information  would  lie 
for  such  an  office,  it  being  created 
by  parliament  and  not  by  charter 
from  the  crown.  Lord  Chief  Jus- 
tice TisDAi,,  for  the  judges,  after 
an  exhaustive  review  of  the  au- 
thorides,  says:  "After  the  consid- 
eration of  all  the  cases  and  dicta 
on  this  subject,  the  result  appears 
to  be,  that  this  proceeding  by  in- 
ibrmation  in  the  nature  of  quo 
warranto  will  lie  for  usurping  any 
office,  wliether  created  by  charter 
alone,  or  by  the  crown,  with  the 
consent  of  parliament,  provided 
the  office  be  of  a  public  nature,  and 
a  substantive  office,  not  merely  the 
function  or  employment  of  adeputy 
or  servant  held  at  the  will  and 
pleasure  of  others,  for,  with  respect 
to  such  an  employment,  the  court 
certainly  will  not  interfere,  and  the 
information  will  not  properly  lie. 
The  case  of  the  registiar  of  the 
Bedford  Level,  the  King  v.  Corpo- 
ration of  Bedford  Level,  6  East, 
35G,  and  that  of  a  county  treasurer, 
who  is  the  mere  servant  of  the 
justices  in  England,  the   King  v. 


Justices  of  Herefordshire,  1  Chit. 
700,  are  instances  of  this  latter  sort. 
There  are  then  only  two  ques. 
tions  in  respect  to  this  office:  Was 
it  public?  and  was  the  treasurer  a 
mere  servant  of  the  Dublin  magis- 
trates? The  functions  of  the  treas- 
urer were  clearly  of  a  public  na- 
ture; he  was  to  apfjlot  the  assess- 
ment, receive  and  hold  the  money 
for  a  time,  keep  it  subject  to  his 
order  on  llio  bank,  pay  the  expense 
of  public  prosecutions,  and  pay 
o!her  public  moneys.  It  is  clearly, 
therefore,  of  a  public  nature,  and 
it  is  equally  clear  that  though  ap- 
pointed by  tlie  magistrates,  he  is 
not  removable  at  their  pleasure, 
and  must,  we  think,  be  treated  not 
as  their  servant,  but  as  an  inde- 
pendent officer.  If  tlie  crown  had 
established  this  office  with  pre- 
cisely the  same  functions,  the  per- 
son filling  it  being  removable  in 
the  same  way  as  an  officer  of  a 
corporation  created  by  charter, 
there  could  be  no  doubt  that  an 
information  would  lie,  and  the  cir- 
cumstance tliat  the  crown  has  en- 
acted that  there  should  be  such  an 
office,  with  the  consent  of  the  two 
other  branches  of  the  legislature, 
has  been  shown  to  make  no  difler- 
ence.  We  think  for  these  reasons 
that  the  nature  of  the  office  held  by 
the  plaintiff  in  error  was  such  for 
which  an  information  in  the  nature 
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which  is  of  a  public  character,  created  by  statute,  and  en- 
trusted with  the  performance  of  public  duties,  i  And,  apply- 
ing the  same  standard,  it  will  be  refused  for  an  office  in  a 
private  association  of  a  purely  eleemosynary  character,  where 
the  office  or  position  partakes  neither  of  a  public  nor  of  a 
quasi-public  nature.  ^ 

§  627.  To  lay  the  foundation  for  granting  an  information 
in  the  nature  of  a  quo  warranto  to  test  the  right  or  title  to 
an  office,  there  must  in  all  cases  have  been  an  actual  posses- 
sion and  user  of  the  franchise.  It  is  not  sufficient, 
therefore,  that  the  person  against  whom  the  jurisdic-  *  457 
tion  is  invoked  should  have  merely  claimed  the  right 
to  take  the  official  oath,  but  an  absolute  user  must  also  be 


of  a  quo  warvanto  may  be  sustained, 
and  that  the  judgment  thereon  is 
not  erroneous."  The  lord  chan- 
cellor observes  as  follows :  "  My 
lords,  I  entirely  agree  in  the  opin- 
ion which  has  been  expressed  on 
the  part  of  the  learned  judges.  Ad- 
verting to  the  provisions  of  the  act 
of  parliament,  I  am  clearly  of  opin- 
ion that  the  office  of  treasurer  of 
the  county  of  the  city  of  Dublin  is 
a  public  otfice,  the  officer  having 
important  public  duties  to  dis- 
charge ;  and  that  the  office  is  also 
of  an  independent  character.  It  is 
clear,  therefore,  that  if  this  office 
had  been  created  by  charter,  an  in- 
formation in  the  nature  of  a  quo 
"warranto  would  have  lain  for  its 
usurpation.  But  the  matter  of  doubt 
and  controversy  has  been,  whether, 
when  an  office  is  created,  not  by 
charter,  but  by  act  of  parliament, 
an  information  of  this  kind  can  be 
sustained.  There  is  a  conflict  of 
authority  upon  this  subject.  For 
my  own  part,  I  have  long  since 
come  to  the  conclusion  thaf,  in  this 


respect,  there  is  no  difference  be- 
tween tlie  circumstance  of  an  office 
being  created  by  charter  and  being 
created  by  act  of  parliament.  In 
both  cases  the  assent  of  the  sov- 
ereign is  necessary.  Whether  this 
is  given  by  charter,  or  whether  it 
is  given  by  assent  to  an  act  of  par- 
liament passed  by  both  branches  of 
the  legislature,  I  think  is  altogether 
immaterial." 

'  Regina  v.  Hampton,  13  L.  T. 
B.  N.  S.  431.  And  see  Queen  v. 
Guardians  of  the  Poor,  17  Ad.  &  E. 
N.  8.  149. 

2  Sx  parte  Smith,  8  L.  T.  R.  N. 
S.  4.58,  following  Darley  v.  The 
Queen,  12  CI.  &  Fin.  530.  In  Flor- 
ida, it  is  held  that  while  a  pilot  is 
not  an  officer  in  such  sense  that  an 
information  will  lie  against  him  in 
that  capacity,  yet  because  he  exer- 
cises certain  valuable  privileges 
and  franchises  under  the  laws  of 
the  state,  an  information  may  be 
maintained.  State  v.  Jones,  10  Fla. 
306. 
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Bliown.i  Eut  where  an  officer  is  acting  without  having  been 
sworn  into  his  office,  he  is  guilty  of  an  usurjjation,  even 
tliongli  he  may  have  been  duly  elected.  ^  And  the  taking 
the  oath  of  office  within  the  time  fixed  by  law  is  a  sufficient 
acceptance  and  user,  even  though  the  person  has  not  actually 
discharged  the  duties  of  the  office. ^  So  when  an  actual  user 
is  shown,  the  respondent  having  entered  into  the  office,  taken 
tlie  official  oath,  and  performed  its  duties  for  a  time,  and 
still  claiming  to  be  entitled  to  the  office,  an  information  will 
lie,  even  though  he  neglects  and  refuses  longer  to  perform 
the  duties  pertaining  to  the  office.* 

8  628.  It  is  im|)ortant  to  observe  that  the  granting  leave 
to  file  informations  in  the  nature  of  a  quo  warranto,  is 
not  in  all  cases  a  matter  of  strict  right,  but  is  subject,  in  a 
considerable  degree,  to  the  exercise  of  a  wise  judicial  dis- 
crimination, applied  to  the  circumstances  of  the  particular 
case.  While,  therefore,  the  sovereign  authority  has  the  un- 
questioned right  to  call  any  person  to  account  for  exercising, 
without  authority,  the  functions  of  any  office  of  a  public 
nature,  however  small,  yet  the  courts  are  averse  to  allowing 
the  information  to  bo  filed  in  the  case  of  petty  offices  of  lit- 
tle importance.^  And  in  applications  for  the  exercise  of  the 
jurisdiction,  it  is  proper  for  the  court  to  take  into  considera- 
tion the  fact  that  no  one  complains  of  being  deprived  of  the 
office  which  is  exercised  by  respondent,  as  well  as  the  fact 
that  the  matter  involved  is  of  no  practical  importance,  and 
that  the  term  of  office  is  short  and  has  partially  expired 
when  the  application  is  made." 

>  King  «.  Whitwell,  5  T.  E.  85.  are  the  other  way." 
"  No  instance  has  been  produced,"  '^  In  re   Mayor  of  Penryn,  Stra. 

says    Mr.   Justice     Bdllee,     "in  583. 

which  the  court  have  granted  an  in-  '  People  v.  Callaghan,  83  111.  138. 

formation    in    the    nature  of  quo  *  State  v.  Graham,  13  Kan.  136. 

warranto,  where  the  party  against         ^  Anon.  1  Barn.  K.  B.  379. 
whom  it  was  applied  for  has  not         '  State  ii.  Fisher,  38  Vt.  714.    See 

been  in  the  actual  possession  of  the  also  People  v.  Sweeting,  2  Johns, 

office.    No  such  instance  can  have  Rep.  184. 
happened,  and  all  the  cases  cited 
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§  629.  An  important  feature  of  the  law  governing  quo 
warranto  informations,  and  one  wliicli  most  distinguishes  this 
remedy  from  ordinary  civil  actions  at  law,  is  that  the  pruse- 
cutor  is  not  obliged  to  show  title  in  himself  to  sustain  the 
action,  or  to  put  the  respondent  upon  the  necessity  of  proving 
his  title.  And  the  principle  is  well  established  that  the 
burden  rests  upon  the  respondent  of  showing  a  good  title  to 
the  office  whose  functions  he  claims  to  exercise,  the  state 
being  only  obliged  to  answer  the  particular  claim  of 
title  asserted.^  The  principle  has  been  carried  even  *  458 
further,  and  it  has  been  held  that  it  is  incumbent 
upon  the  respondent  to  show,  not  only  his  title,  but  also  the 
continued  existence  of  every  qualification  necessary  to  the 
enjoyment  of  the  office,  and  that  it  is  not  sufficient  for  him 
to  state  the  qualifications  necessary  to  the  appointment,  and 
rely  on  the  presumption  of  their  continuance.  ^  And  while 
it  is  true,  that  as  to  officers  de  facto  the  courts  will  not  in- 
quire into  their  title  in  collateral  proceedings,  yet  in  proceed- 
ings in  the  nature  of  a  quo  warranto,  the  object  being  to  test 
the  actual  right  to  the  office  and  not  merely  a  use  under  color 
of  right,  it  is  incumbent  upon  the  respondent  to  show  a  good 
legal  title,  and  not  merely  a  colorable  one,  since  he  must  rely 
wholly  on  the  strength  of  his  own  title.  If  he  fails  in  this 
requirement  judgment  of  ouster  will  be  given.  ^ 

S  629  a.  In  proceedings  in  quo  warranto  to  determine  tlie 
title  to  a  public  office  the  primary  question  for  determination 
is,  whether  the  respondent  is  legally  entitled  to  tiie  office  in 

•States.   Gleason,   12  Fla.   265;  a  People  ».  Eartlett,  6  Wend.  433 ; 

People  -0.   May  worm,  5  Midi.  146;  People  «.  Pease,  30  Barb.  588.    But 

RexD.  Leigh,  Burr.  2143;   People  in  State  «.  Hunton,  38  Vt.  594,  it  is 

!).  Thaclier,  55  N.  Y.  525.     And  see  held  that  where  the  respondent  is 

People  V.  Miles,  3  Mich.  348;  Clark  in  possession  of  the  office,  the  pre- 

!).  The  People,  15   111.  317;  State  -o.  sumption  of  law  is  in  favor  of  the 

Beecher,   15    Ohio,  733.     But   see  regularitj'  of  his  election,   and  the 

People  B.  Lacoste,  37  N.  Y.  193.  relator  being  bound  to  make  out 

^  People  «.  Mayworm,  5  Mich,  his  case  has  the  affirmative  of  the 

146.  issue. 
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question,  and  not  as  to  the  rights  of  other  claimants  to  the 
office.  If  the  information  is  based  upon  the  relation  of  one 
claiming  title  to  the  office  his  rights  may  be  incidentally 
determined,  but  not  when  the  proceeding  is  instituted  by  the 
state.  1  And  want  of  title  in  the  relators  to  the  office  in 
question  is  not  a  sufficient  objection  to  the  proceedings,  when 
the  information  shows  a  good  cause  of  action  in  behalf  of  the 
state. 2  But  the  failure  of  the  respondent  to  prove  his  title 
does  not  of  itself  establish  the  title  of  a  relator  claiming  the 
office,  and  he  must  himself  prove  his  own  title  affirmatively. ' 

§  630.  As  regards  the  degree  of  interest  in  the  office  or 
franchise  in  controversy,  which  must  be  shown  to  render  one 
a  competent  relator  to  institute  the  proceedings,  it  has, been 
held  that  a  member  of  a  board  of  public  officers  has  a  sufficient 
interest  in  the  subject-matter  to  make  him  a  competent  relator, 
in  an  information  to  test  the  title  of  another  member  of  the 
same  board.*  But  where  the  relator  seeks  by  information  not 
only  to  oust  the  respondent,  but  also  to  establish  his  own  right 
to  the  office,  he  must  show  both  his  interest  in  and  title  to  the 
office,  as  well  as  the  necessary  qualiiications  to  render  him 
eligible  thereto.  ^ 

§  631.     Long  acquiescence  on  the  part  of  the  relators  or 

informers,  and  their  motives  in  seeking  to  file  the  information, 

as  well  as  the  probable  consequences  to  result  from  the 

*  459  proceedings,  are  all  proper  subjects  for  consideration 

by  the  court  in  determining  whether  to  grant  or  with- 

'  State  «.  Townsley,  56  Mo.  107.  In  Virginia,  it  is  lield  that  one  who 

It  is  also  held  in  this  case,  that  the  commits  an   act  which  disqualifies 

court    will   not    inquire    into   the  him  from  holding  an  ofBce,  such  as 

qualifications  of  electors,  in  a  pro-  fighting  a  duel,  maybe  removed  hy 

ceeding    in   quo    warranto,   when  a  proceeding  in  quo  warranto,  and 

another  means  is  provided  hy  law  that  such  disqualification  need  not 

for    such    investigation.      To    the  be  first  determined  by  a  criminal 

same  point,  see  State  ».  Vail,  53  Mo.  conviction.    Royall  v.  Thomas,  28 

97.  Grat.  130. 

2  Lake  ®.  State  of  Florida,  18  Fla.  ^  Dickson  «.  The  People,  17  111. 

501.  197. 

'  People  V.  Thacher,  55  N.  Y.  535.  ^  gtate  «.  Boal,  46  Mo.  528. 
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liolrl  leave  to  file  the  information.  ^  And  the  principle  is 
well  settled  that  where  one  has  concurred  in  inducing  a  per- 
son to  exercise  the  functions  of  an  office,  he  is  estopped  from 
afterward  seeking  by  information  to  oust  him  from  the  office.  ^ 
And  one  who  has  acquiesced  in  certain  irregularities  in  the 
manner  of  conducting  an  election  to  an  office,  will  not  be 
allowed,  after  himself  submitting  to  the  chances  of  a%  election 
and  being  defeated,  to  make  such  irregularities  the  ground 
of  assailing  the  title  of  the  officer  elected  by  a  quo-warranto 
information.  3  So  the  relator's  laches  in  making  the  applica- 
tion, is  an  important  element  to  be  considered  by  the  court 
in  determining  whether  leave  shall  be  granted  to  file  the 
information.*  But,  while  the  courts  are  disposed  to  over- 
look trifling  irregularities  in  the  election  of  officers  who  have 
held  long  and  undisturbed  possession'of  their  franchise,  length 
of  time  will  not  prevail  as  against  the  sovereign,  where  the 
irregularities  in  the  election  go  to  the  very  question  of  right, 
and  in  such  cases  the  maxim  mullum  tempus  occurrit  regi 
applies  with  especial  force.  ^  So  when  the  proceeding  is 
instituted  by  the  attorney  general  in  behalf  of  the  state,  the 
fact  that  the  relator  has  acquiesced  in  the  exercise  by  respond- 
ents of  the  franchise  iu  question  will  not  operate  as  an 
estoppel.* 

§  632.  In  determining  the  propriety  of  a  quo-warranto 
information,  as  a  corrective  of  the  usurpation  of  an  office 
or  franchise,  an  important  distinction  is  to  be  drawn  between 
the  case  of  a  public  office  proper,  affecting  public  rights  and 
interests,  and  that  of  a  mere  employment  or  agency,  having 
no    certain    tenure,    but    determinable    at    the    will    of  the 

•  King   ■».    Dawes,  1   Black.  W.  "  King  ®.  Wooclman,  1  Bai-n.  K. 
034.                                                          B.  101. 

2  Queen  v.  Greene,  2  Ad.  &  E.  N.  « iState  v.  Sliarp,  27  Minn.  38.    See 

S.  460.  as  to  the  effect  of  long  acquiescence 

"  Eegina  v.  Lockliouse,  14  L.  T.  by  the  people  in  the  claim  of  res- 

E.  N.  S.  359.  pondeut  to  exercise  the  functions 

•  Queen  ».  Anderson,  2  Ad.  &  E,  of  an  office,  in  proceedings  in  quo 
IT.  S.  740.  warranto,  State  ».  Seay,  64  Mo.  89. 
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employer.  And  wliile,  in  a  generic  sense,  it  is  true  that  every 
office  is  an  employment,  yet  the  converse  of  the  proposition 
by  no  means  follows,  and  there  are  many  employments,  even 
of  a  public  nature,  which  are  not  offices.  While,  therefore, 
the  jurisdiction  under  discussion  is  well  established  as  regards 
the  usurpation  of  offices  of  a  public  nature,  it  is  never 
*  460  e:Mrcised  in  the  case  of  a  mere  agency  or  employ- 
ment, determinable  at  the  pleasure  of  the  employer.^ 
Thus,  it  is  held  that  an  information  will  not  lie  to  remove 
officers  of  a  railway  company  incorporated  in  the  state,  who 
hold  their  office  by  virtue  of  an  election  of  the  directors,  such 
officers  being  merely  agents  or  servants  of  the  company,  and 
removable  at  the  pleasure  of  the  directors.  And  the  doctrine 
holds  good  even  under  a  statute  extending  the  remedy  to 
offices  in  corporations  created  by  the  state,  since  the  question 
of  what  constitutes  an  officer  is  not  affected  by  such  a  statute, 
and  must  be  determined  by  the  common  law.^  So  where 
persons  are  employed  by  the  governor  of  a  state  to  perform 
certain  duties  for  the  state,  there  being  no  certainty  as  to 
their  tenure  of  place,  and  they  being  subject  to  removal  at 
pleasure,  no  office  exists  in  the  legal  acceptation  of  the  term, 
and  an  information  will  not  lie.  The  usurpation  in  such  case, 
if  any,  is  a  usurpation  upon  the  governor  of  the  state,  and 
not  upon  the  state  itself.  Nor  does  the  recognition  of  such 
employment  by  the  legislature  of  the  state,  and  the  making 
of  annual  appropriations  for  its  support,  without  changing 
its  original  character,  or  the  temxre  by  which  it  is  held,  ren- 
der the  employment  an  office  the  title  to  which  may  he  the 
subject  of  an  information.  ^ 

§  633.  Although,  under  the  English  practice,  leave  to  file 
an  information  is  frequently  given,  notwithstanding  the  term 
of  office  for  which  the  respondent  was  elected  has  already 
expired,  the  object  of  the  information  in  such  case  being  to 
inflict  a  fine  for  the  usurpation,  yet  in  this  country,  where  the 

•  People  «.  Hills,  1  Lansing,  202;  "  People  «.  Hills,  1  Lansing,  202. 

State  «.  Champlin,  2  Bailey,  220.  •  State  v.  Cbamplin,  2  Bailey,  220. 


CHAP.  XIV.J       AGAINST    PUBLIC    OFFICERS.  501 

imposing  of  a  fine  has  not  generally  been  adopted,  a  different 
rule  prevails.  And  where  the  terra  of  oifice  has  expired  by 
lapse  of  time,  and  the  officer  no  longer  exercises  or  claims 
the  franchise,  so  that  judgment  of  amotion  or  ouster  can  not 
be  rendered  against  him,  the  proceedings  will  not  usually  be 
entertained,  and  the  courts  will  refuse  leave  to  file  the  infor- 
mation.* And  since  the  courts  are  vested  with  a 
certain  degree  of  judicial  discretion  in  granting  or  *  461 
refusing  applications  for  leave  to  file  the  information, 
leave  will  not  be  granted  when  it  appears  that  the  term  of 
office  for  which  the  respondent  was  elected  will  expire  before 
the  cause  can  be  brought  to  trial,  since  the  filing  of  the  infor- 
mation in  such  case  would  be  useless,  and  could  not  restore 
the  relator  to  the  office.  *  Bat  the  fact  that  after  the  rule  to 
show  cause  has  issued,  the  respondent  resigns  his  office,  and 
his  resignation  is  accepted,  presents  no  bar  to  making  the 
rule  for  the  information  absolute,  since  the  resignation  is  no 
answer  to  the  rule,  although  it  may  regulate  the  discretion 
of  the  court  of  kings  bench  in  determining  the  fine.^  And 
in  this  country,  in  those  states  where  the  imposition  of  a  fine 
and  the  payment  of  costs  are  fixed  by  statutes  of  the  state 
against  one  who  is  found  guilty  of  usurping  an  office,  the 
information  will  not  be  dismissed  because  of  the  expiration 
of  the  term  of  office  after  it  was  filed,  but  it  will  still  be 
retained  for  the  jonrpose  of  infiictiug  the  fine  and  costs.* 
So  where  the  incumbent  of  the  oifice  has  ceased  to  exercise 
its  functions  the  court  may  still  decide  upon  his  right,  without, 
however,  proceeding  to  judgment  of  ouster.  ^  And  while  it 
is  conceded  that  where  the  officer  has  already  i-esigned    his 

'  Morris  v.   Underwood,  19  Gso.  Pclmierle,  5   Rioli.  299.    And    see 

559;  State  v.  Jacobs,  17   Oliio,  143.  Stale  v.  Fisher,  2S  Vt.  714. 

And  see  State  v.  Taylor,  13  Ohio  St.  '  King  v.  Warlow,  3  Mau.  &  SeL 

130;  People  «.  Sweeting,  2  Johns.  75. 

Rep.  184.  *  People  v.   Hartwell,   13  Mich. 

'People    V.    Sweeting,  2  Johns.  508;  State  ■!).  Pierce,  35  Wis.  93.   See 

Rep.      184;      Commonwealth      ii.  wreirns,  State  s.  Porter,  58  Iowa,  19. 

Eeigart,  14  S.  &  R.  31G ;  State  v.  *  State  v.  Taylor,  12  Ohio  St.  130 


502  QUO    WARRANTO.  [PART  11. 

office,  a  quo-warranto  information  is  not  necessary  and  will 
not  lie  merely  for  the  purpose  of  vacating  the  office,  yet 
where  the  object  of  the  proceeding  is  not  only  to  cause  the 
respondent  to  vacate  the  office,  but  also  to  establish  the  title 
of  the  relator  thereto,  a  different  principle  prevails.  In  such 
case  the  information  will  lie,  even  though  the  respondent  has 
resigned  and  his  resignation  has  been  accepted  before  the  rule 

was  obtained,  since  the  relator  is  entitled  either  to  try 
*  462  the  validity  of  respondent's  title,  or  to  have  his  avowal 

upon  the  record  of  the  invalidity  of  his  election.' 
S  634.  The  office  of  governor  of  a  state  is  regarded  as  a 
civil  office,  of  such  a  nature  as  to  be  amenable  to  the  exercise 
of  the  jurisdiction  under  discussion.  And  where,  by  the  con- 
stitution and  laws  of  a  state,  its  highest  judicial  tribunal  is 
vested  with  jurisdiction  by  information  in  the  nature  of  a  quo 
warranto  to  prevent  the  citizens  of  the  state  from  usurping  its 
offices  and  franchises,  an  unlawful  intrusion  into  the  chief 
executive  office  of  the  state  may  be  tried  by  this  proceeding 
to  judgment  of  ouster.  In  such  case  a  plain  distinction  is 
recognized  between  a  department  of  the  government  and  the 
l^erson  assuming  to  exercise  its  duties,  and  the  judicial  branch 
of  the  government  in  no  manner  interferes  with  or  attempts 
to  control  the  legitimate  functions  of  the  executive  depart? 
ment,  but  only  seeks  to  protect  the  people  from  an  unlawful 
usurpation  of  a  high  public  office  or  franchise.  ^     Where,  how- 

'  Queen  v.  Blizarcl,  L.  R.  3  Q.  B.  vested  in  the  governor  lay  tlie  con- 

55,  15  L.  T.  R.  N.  S.  343.  stitution,  and  hence,  it  is  said,  you 

2  Attorney  General  v.  Barstow,  4  can  not  interfere  with  the  person 

Wis.  567.   Mr.  Justice  Cole,  for  the  acting  as  governor  without  disturb- 

court,  says,  p.  750;  "  The  objection  ing  the  department.    Who  does  not 

to  the  exercise  of  the  jurisdiction  see  the  fallacy  of  this  reasoning 

of  this  court  to  entertain  a  proceed-  and  the  utter  confusion  of  ideas  in 

ing  to  determine  the  right  of  a  per-  the  very  statement  of  the  proposi- 

son  to  hold  and  enjoy  the  office  of  tion?  It  assumes,  in  the  first  place, 

governor,  is,  that  it  is  dangerous  to  the  very  point  in  controversy,  to 

the  independence  of  the  executive  wit;  the  right  of  the  person  acting 

department    of    the    government,  as  governor,  to  the  oflBce.    This  in- 

The  executive  power  of  the  state  is  quiry  proceeds  upon  the  hypothesis 
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ever,  under  the  constitution  of  a  state,  the  determination  of 
the  election  of  governor  is  vested  exclusively  in  the  state  leg- 
islature,  an   information  in    quo    warranto  will  not   lie  to 


that  this  right  is  disputed,  con- 
tested ;  that  tlie  respondent  is  an 
usurper.  But  whetlier  he  is  or  not 
is  a  question  of  fact  to  be  established 
by  proof  alone.  It  is  certainly  very 
illogical  to  commence  reasoning 
upon  a  proposition  by  begging  the 
question.  The  question  here  is,who 
is  entitled  to  hold  the  office  of  gov- 
ernor of  this  state  ?  The  answer 
given  is  that  the  respondent  is  the 
governor,  and  there  the  argument 
ends.  Concede  it,  and  there  is  noth- 
ing to  inquire  into;  no  right  to  be 
ascertained,  no  subject  for  judicial 
investigation.  But  whether  the  re- 
spondent is  the  governor  or  not,  is 
the  issue.  But  a  still  greater  error 
in  the  reasoning  upon  this  case  con- 
sists in  confounding  the  person  who 
holds  an  office  with  the  office  itself. 
By  the  general  theory  and  principle 
of  our  government,  the  legislative, 
executive  and  judicial  departments 
are  equal,  co-ordinate  and  inde- 
pendent, each  within  the  sphere  of 
its  powers.  Admit  it,  and  what 
follows  ?  It  is  said  that  the  person 
holding  the  office  of  governor  is  the 
executive  department,  or  to  state 
the  proposition  more  intelligibly, 
the  department  and  person  are  one 
and  indivisible.  Here  is  the  vice 
of  most  of  the  reasoning  upon  this 
subject.  Gentlemen  will  not  dis- 
criminate, or  do  not  discriminate 
between  the  office  and  the  officer,  a 
department  of  the  government  and 
a  person  exercising  and  acting  in 
that  department.  Yet,  to  my  mind, 
there  is  no  difficulty  whatever  in 
making  a  distinction.    I  can  easily 


see  how  an  intruder  may  be  re- 
moved from  a  department  without 
interfering  with  or  disturbing  or 
impairing  one  jot  or  tittle  of  the 
powers  of  such  department.  "Were 
it  not  for  the  conceded  ability  of  the 
gentlemen  who  have  advanced  this 
argument,  vitiated  by  this  palpable 
fallacy  involved  in  it,  I  should  not 
deem  it  worthy  a  moment's  exami- 
nation. As  it  is,  it  must  be  treated 
with  sufficient  respect  to  explode,  if 
possible,  the  absurdity.  And  I  there- 
fore say  that  there  is  not,  and  from 
the  nature  of  the  case  there  can  not 
be,  any  resemblance,  any  simili- 
tude, any  necessary  connection, 
much  less  identity,  between  a  de- 
partment of  the  government  am. the 
person  exercising  the  duties  of  the 
department.  A  department  is  a  di- 
vision or  classification  of  a  certain 
kind,  of  the  powers  of  the  govern- 
ment. It  is  not  necessary  to  define 
■what  a  person  is,  only  negatively, 
and  say  that  a  person  is  not  a  de- 
partment. Consider  that  the  agents, 
the  officers  of  these  departments 
have  been  successively  changing 
since  the  adoption  of  the  constitu- 
tion. Yet  the  departments  remained 
unchanged.  Some  have  died,  per- 
haps, and  others  removed  from  the 
state;  but  the  departments  whose 
duties  they  discharged,  are  still  un- 
impaired. So  that  this  court  can 
sit,  examine  and  decide  upon  the 
rights  of  contestants  to  the  office  of 
governor,and  givejudgment  against 
one,  and  for  another,  without  break- 
ing down  or  disturbing  the  execu- 
tive department  of  the  government." 


504  QUO    WAERANTO.  [p.ART  II. 

determine  the  title  to  the  office.'      And  it  is  to  be 

*  463  observed  that  where  the  proceedings  upon  an  infor- 

mation to  determine  the  right  to  hold  and  exercise  a 
public  ofKce,  call  in  question  the  acts  of  the  executive  depart- 
ment of  the  state,  and  are,  in  fact,  based  upon  a  supposed 
violation  of  the  constitution  by  that  department,  the  presump- 
tion will  be  indulged  by  the  judiciary  that  the  executive 
department  has  acted  rightly   until  the  contrary  is  shown. 

Indeed,  this  presumption  may  be  said  to  exist  in  favor 

*  464  of  the  regularity  of  the  acts  of  inferior  executive  ofS- 

cers,  and  it  applies  with  equal,  if  not  greater  force,  to 
the  heads  of  executive  departments,  such  as  the  governor  of  a 
state. 2 

§  635.  The  jurisdiction  under  consideration  extends  to 
judicial  as  well  as  political  offices,  and  the  office  of  probate 
judge  of  a  county  is  one  for  which  an  information  will  lie.^ 
But  it  has  been  held  in  Alabama,  that  the  supreme  court  of 
the  state  has  no  power  to  inquire  into  the  constitutionality  of 
the  appointment  of  a  judicial  officer,  made  by  the  legislative 
department  of  the  state.  And  where  the  legislature  had 
established  a  new  inferior  court,  and  had  at  the  same  session 
elected  one  of  its  own  members  to  be  the  judge  of  such  court, 
the  supreme  court  of  the  state  refused  to  interfere  with  the 
matter  by  information,  or  to  inquire  into  the  constitutional 
power  of  the  legislature  to  make  the  election.* 

§  636.  ISTotwithstanding  the  jurisdiction  under  discussion 
is,  as  we  have  seen,  well  established  to  correct  the  usurpation 
of  an  office  or  franchise  of  a  public  nature,  the  courts  will  not 

And  Mr.  Justice  Smith  otiserves,  p.  some  other  adequate  process,  should 

769:     "So  long  as  the  constitution  reach  the  office  of  governor." 

has  prescribed    certain    qualiflca-  '  State  v.  Baxter,  28  Ark.  129. 

tions  tor  the  executive  office,  and  ^  Commonwealth    «.    Frazier,    4 

the  people  have  hedged  it  about  Mon.  51b. 

with  inhibitory  safeguards,  I  unhes-  ^  United  States  v.  Lockwood,   1 

itatingly  affirm  that  if  the  writ  of  Piuney's  Wis.  359. 

quo  warranto  could  reach  an  intra-  *  State  v.  Paul,  5   Stew.  &  Port. 

der  into  no  other  office,  that  writ,  or  40. 
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permit  its  use  for  the  purpose  of  preventing  a  public  officer 
from  exercising  any  right  or  privilege  incident  to  his  office, 
and  it  can  not  be  used  to  restrain  an  officer  from  doing  a  par- 
ticular act,  the  right  to  perform  which  is  claimed  as  a' part  of 
his  official  functions.  Thus,  Avhere  a  special  judge  is  duly 
appointed  and  commissioned  to  try  certain  particular  causes, 
quo  warranto  will  not  lie  to  test  his  authority  to  try  certain 
of  these  causes,  being  a  part  of  those  which  he  Avas  commis- 
sioned to  hear  and  determine.  *  And  where  the  controversy 
is  not  as  to  the  right  to  an  office,  but  as  to  which  of  two  officers 
is  authorized  to  perform  a  particular  duty,  such  as  the  assess- 
ment and  collection  of  certain  taxes,  proceedings  in  quo 
Avarranto  will  not  lie.*  So  in  a  proceeding  in  the  nature  of 
a  quo  warranto  to  determine  the  title  to  public  offices,  since 
the  public  interest  requires  that  the  duties  of  such  offices 
should  be  performed  pending  the  litigation,  the  officers  de 
facto,  who  are  made  respondents  to  the  action,  should  not 
be  enjoined  from  exercising  their  functions  pending  the 
controversy.* 

§  637.  The  iise  of  the  quo-warranto  information  as  a 
remedy  for  the  usurpation  of  public  offices,  is  not  confined  to 
offices  of  a  civil  nature  only,  but  extends  to  military  offices 
created  by  and  existing  under  the  laws  of  a  state. *  Thus, 
where  an  officer  of  the  state  militia  holds  his  office  by  virtue 
of  an  election  by  the  legislature  of  the  state,  receives  his  com- 
mission under  the  seal  of  the  state,  and  takes  the  same 
oath  before  entering  upon  his  office  that  is  required  of  *  465 
all  other  public  officers,  his  position  is  regarded  as  an 
office  of  a  public  nature,  the  title  to  which  may  be  appropri- 
ately determined  by  an  information  in  the  nature  of  a  quo 
warranto.^  Where,  however,  a  special  tribunal  or  court  of 
inquiry  is  created  under  the  militia  laws  of  the  state,  having 
exclusive  jurisdiction  over  officers  in  the  state  militia,  an 

1  State  !).  Evans,  3  Ark.  585.  *  State  «.  Brown,  5  R.  I.  1 ;  Com- 

2  State  «.  Smith,  55  Tex.  447.  monwealth  ».  Small,  26  Pa.  St.  31. 
»  State  J).  Durkee,  12  Kan.  308.  '  State  v.  Brown,  5  K.  1. 1. 
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information  will  not  be  entertained  for  such  offices,  since  this 
extraordinary  remedy  is  never  granted  to  the  exclusion  of 
special  remedies  provided  by  law,  and  which  are  adequate  to 
afford  redress.  1 

§  638.  It  is  now  the  well-established  doctrine,  that  in 
proceedings  upon  information  to  test  the  title  to  a  public 
office,  the  return  or  certiiicate  of  canvassing  officers  as  to  the 
result  of  the  election,  is  not  conclusive  as  to  the  result  or  the 
title  to  the  office.  Such  officers  are,  in  general,  held  to  be 
only  ministerial  officers,  vested  with  no  judicial  functions 
whatever,  and  their  return  is,  at  the  most,  hnt  prima  facie 
evidence  in  favor  of  the  incumbent  of  the  office.  The  courts 
will  therefore  go  behind  such  return,  and  will  investigate  the 
facts  of  the  election,  the  number  of  votes  cast,  and  the  legality 
of  the  action  of  the  canvassers.  For  this  purpose  they  may 
receive  testimony  and  make  all  needful  investigation  to  deter- 
mine the  questions  in  dispute,  and  if  satisfied  that  the  pro- 
ceedings of  the  canvassers  are  erroneous,  judgment  of  ouster 
will  be  given.  2     If,  however,  the  certificate  of  election  is 

'  State  «.  "Wadkins,  1  Eich.  43.  to  this  case.    The  statute  is  compre- 

^  People  ».  Van  Slyck,  4  Cow.  297 ;  hensive  in  its  terms.     It  extends  to 

State  V.  Steers,  44  Mo.  223 ;  Attorney  all  persons  who  shall  usurp,  intrude 

General  v.  Bavstow,  4  Wis.  567 ;  Peo-  into,   or   unlawfully  hold  and  exe- 

ple  V.  Thacher,  55  N.  Y.   525.     See  cute  any  office  or  franchise  within 

also  People  v.  Pease,  30  Barb.  588;  this  state.    The  jurisdiction  of  the 

People  t).  Cook,  8  2Sr.  Y.  67.    And  court  can  not  well  he  doubted  when 

see  Cooley  on  Constitutional  Limit-  the   question  relates  to    a  public 

ations,  623,  et  seq.,  where  the  whole  office.     The     decision     of  officers 

subject   of   contesting  elections  is  acting  ministerially  is  sought  to  be 

exhaustively  treated.  The  language  reviewed.      In  the  People  «.  The 

of  the  court,  "Woodwohth,  J.,  in  Mayor  of  New  York,  3  John.  Cas. 

People  V.  Van   Slyck,  4  Cow.  297,  79,  and  the   Same  v.  Sweeting,  3 

i^ery  clearly  states  the  rule  as  fol-  John.  Hep.  184,the  court  entertained 

lorts:     "This  is  an  information  in  jurisdiction,  in  one  case  where  the 

nature  of  a    quo    warranto,    filed  relator  claimed  to  have  been  elect- 

.igainst  the  defendant,  who,  as  is  ed  to  the  office  of  alderman,  in  the 

alleged,  intruded  into  and  unlaw-  other  to  that  of  supervisor,  and  cou- 

fully  holds  the  office  of  sheriff  of  sidered  an  information  as  the  prop- 

the  county  of  Schenectady.     The  er  remedy  to  try  the  right  of  the 

remedy  by  information  is  adapted  parties.     It  was  contended  on  the 
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regular  in  form,  signed  by  the  proper  officers  and  issued  upon 
a  legal  canvass  of  the  votes  cast,  it  will  be  regarded  a.&  prima 
facie  evidence  of  title  to  the  office,  i  But  as  between  the 
actual  ballots  cast  at  the  election,  and  the  canvass  of  those 
ballots  by  the  canvassing  officers,  the  ballots  constitute  the 
primary  and  controlling  evidence  of  the  election. ^  So  the 
fact  that  the  incumbent  de  facto  of  an  office  holds  a 
commission  therefor,  is  not  conclusive  as  to  his  right,  *  460 
since  the  title  is  derived  from  the  election  and  not 
from  the  commission.  Regarding  the  commission,  therefore, 
as  affording  only  prima  facie  evidence  of  title,  the  courts 
may  go  behind  it  and  may  investigate  the  facts  concerning 
the  election.  And  if,  upon  such  investigation,  it  appears 
that  the  respondent  holds  his  office  without  having  been  duly 
elected,  be  may  be  ousted,  notwithstanding  his  commission.* 
§  639.  The  doctrine  as  above  stated  is  still  applied  in  the 
state  of  New  York,  although  the  writ  of  quo  warranto  and  the 
information  in  the  nature  thereof  have  been  abolished  by 
the  code  of  procedure,  the  remedy  before  obtained  in  these 
forms  being  now  had  by  a  civil  action  instituted  for  that  pur- 
pose. For  the  purposes  of  such  action,  it  is  held  that  the 
return  of  canvassing  officers  affijrds  otAj  prima  facie  evidence 
of  an  election,  and  the  court  may  and  will  go  behind  the  certi- 
ficate of  the  canvassers  and  investigate  the  facts  of  the  election 

argument,  that  the  decision  of  the  j;he  directions  of  the  statute,  and 

board  of  canvassers  was  conclusive  certify  in  favor  of  a  sheriff  not  duly 

until  reversed,  and  could  only  be  elected,  he  is  liable  to  be  ousted  by 

reviewed  by  certiorari.    Thisobjec-  information.    The  trial  is  had  up- 

tion  can  not  prevail.    The  duties  of  on  the  right  of  the  party  holding  the 

the    canvassers     are     ministerial,  office.    The  certiticate  is  not  con- 

They  are  required  by  the  act  to  at-  elusive.    The  court  will  decide  up- 

tend  at  the  clerk's  office  and  calcu-  on  an  examination  of  all  the  facts, 

late  and  ascertain  the  whole  num-  '  State  v.  Buckland,  23  Kan.  259, 

her  of  votes  given  at  any  election,  ^  Hudson   ■».   Solomon,  19  Kan 

and  certify  the  same  to  be  a  true  177. 

canvass.    This  is  not  a  judicial  act,  ^  State  ■».   Steers,    44    Mo.    223 

but  merely  ministerial.    They  have  State  v.  Vail,  53  Mo.  97,  afRi'med  in 

no  power  to  controvert  the  votes  of  State  v.  Townsley,  56  Mo.  107 ;  Har- 

the  electors.    If  they  deviate  from  din  «.  Colquitt,  63  Ga.  588. 
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itself.  1  And  upon  principle  as  well  as  authority,  it  would 
seem  that  such  proceedings  properly  open  up  an  inquiry  into 
every  fact  tending  to  show  whicli  of  the  claimants  of  an  office 
was  the  actual  choice  of  the  electors.  ^  In  Michigan,  however, 
where  the  constitution  of  the  state  provides  that  when  the 
j'etui'u  of  the  state  board  of  canvassers  is  contested,  the  legis- 
lature in  joint  convention  shall  decide  as  to  the  person  elected, 
it  would  seem  that  the  courts  can  not  go  behind  such 
return. 3 

§  639  a.  In  proceedings  in  quo  warranto  to  determine 
the  right  to  an  elective  office,  the  real  issue  is  as  to  who  has 
received  the  necessary  votes  to  entitle  him  to  the  office.  And 
while  the  certificate  of  the  proper  oflBcers  upon  this  point 
may  be  received  in  the  first  instance  in  lieu  of  direct  evidence 
showing  that  a  plurality  of  votes  were  cast  for  the  incumb- 
ent, yet  when  it  is  shown  that  such  certificate  is  incorrect, 
the  presumption  in  favor  of  the  incumbent  is  overcome,  and 
he  must  show  by  other  evidence  that  he  received  the  requis- 
ite number  of  votes.* 

^  639  h.  "When  the  object  of  the  proceeding  is  to  estab- 
lish the  title  of  relator  to  the  ofiice  in  question,  if  the  return 
shows  that  he  was  removed  from  oiRce  by  a  board  of  municipal 
officei-s,  on  account  of  misconduct,  the  only  questions  to 
be  considered  are  as  to  the  jurisdiction  of  such  board,  and 
whether  they  have  made  a  proper  order  upon  a  final  adjudi- 
cation of  the  case,  and  as  to  the  sufficiency  of  the  record  evi- 
dence of  their  action.  And  in  such  a  case,  all  reasonable 
presumptions  will  be  entertained  as  to  the  regularity  and 
validity  of  the  action  of  such  board.  ^ 

§  640.     In  Alabama,  a  somewhat  novel  doctrine  is 

*  467  maintained,  with  regard  to  the  use  of  a  quo-warranto 

information  as  a  means  of  testing  the  title  to  an  office, 

and  ousting   an   incumbent  unlawfully   exercising  its  fran- 

'  People  ».  Cook,  8  N.  T.  67.  Midi.  496. 

2  People  V.  Pease,  30  Barb.  588.  *8tate  v.  Norton,  46  Wis.  333. 

•See    People    v.    Goodvvin,   22  'State  ».  Prince,  43  Wis.  610. 
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cliises,  and  tlie  propriety  of  the  remedy  in  that  state  would 
seem  to  be  dependent  upon  the  ineligibility  of  the  officer, 
or  his  illegal  election  in  the  first  instance.  And  while  tlie 
information  will  lie  against  one  who  was  originally  ineligible, 
or  who  was  never  duly  and  legally  elected,  and  whose  tenure 
of  office  was  therefore  illegal  from  the  first,  yet  if  the  in- 
cumbent was  lawfully  elected  in  the  first  instance,  and  was 
eligible  to  the  office,  he  can  not  be  ousted  by  information, 
but  resort  must  be  had  to  the  means  afi'orded  by  the  laws  of 
the  state  for  the  punishment  of  officers  by  impeachment  or 
otherwise.  I  This  doctrine,  however,  is  unsupported  by  the 
authorities  and  is  plainly  repugnant  to  the  principles  which 
govern  the  exercise  of  the  jurisdiction  in  quo  warranto. 

§  641.  In  accordance  with  the  general  principle  denying 
equitable  relief  where  full  redress  may  be  had  at  law,  the 
specific  legal  remedy  aflforded  by  proceedings  in  quo  warranto 
to  test  the  right  to  an  office,  is  held  to  oust  all  equitable 
jurisdiction  of  the  case,  and  since  this  remedy  is  applicable 
the  moment  the  office  or  authority  is  usurped,  an  injunction 
will  not  lie  to  restrain  the  exercise  of  official  functions,  even 
though  there  has  been  no  actual  entry  upon  the  office.  In 
such  case,  the  party  aggrieved  should  wait  until  an  actual 
attempt  is  made  to  exercise  the  functions  pertaining  to  the 
office,  and  then  pursue  his  legal  remedy  by  quo  warranto.  ^ 

§  642.  While  the  jurisdiction  by  quo-warranto  informa- 
tion to  correct  the  unlawful  usurpation  of  an  office,  is  too 
well  established  to  admit  of  controversy,  and  while  judgment 
of  ouster  will  be  given  in  such  proceedings  against  one  who 
is  found  to  be  exercising  the  functions  of  an  office,  without 
due  authority,  yet  where  the  rights  of  another  claimant  to 
the  office  are  already  being  adjudicated,  in  the  mode  pre- 
scribed by  statute  for  contesting  elections,  his  rights  will  not 
be  determined  upon  proceedings  in  quo  warranto,  but  will  be 

'  State  «.  Gardner,  43  Ala.  234.  103. 

2  U,jdegraflf  «.  Crans,  47  Pa.  St. 
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left  to  the  final  adjudication  of  the  contest  already  pending 
for  that  purpose.! 

§  643.  Where  the  relation  or  petition  admits  that 
*  468  the  officer  against  whom  the  proceedings  are  instituted 
was  duly  elected  and  qualified,  it  should  Show,  in 
order  to  sustain  the  application,  some  act  of  the  ofiicer  work- 
ing a  forfeiture  ipso  facto  of  his  office,  and  a  mere  misde- 
meanor will  not  suffice  for  this  purpose,  where  the  law  has 
provided  a  particular  method  for  the  punishment  of  misde- 
meanors in  office.  And  the  fact  that  an  officer,  such  as 
the  sheriff  of  a  county,  after  being  duly  elected  and  installed 
into  his  office,  has  been  made  a  non-resident  in  the  county, 
by  an  act  of  legislature  changing  the  boundary  lines  of  the 
county,  does  not  work  a  forfeiture  of  the  office,  and  is  not 
sufficient  to  sustain  a  writ  of  quo  warranto.* 

§  644.  Ordinarily  it  would  seem  to  be  a  sufficient  objection 
to  the  exercise  of  the  jurisdiction  against  a  public  officer,  that 
the  case  as  presented  is  one  in  which  the  court  can  not  give 
judgment  of  ouster,  even  should  the  relator  succeed.  Thus, 
an  information  will  not  be  allowed  against  certain  magistrates, 
to  compel  them  to  show  by  what  authority  they  grant  licenses 
within  a  jurisdiction  alleged  to  pertain  to  other  magistrates, 
since  there  can  not  in  such  case  be  judgment  of  ouster  or 
of  seizure  into  the  hands  of  the  crown.* 

§  645.  Proceedings  in  quo  warranto  will  not  be  enter- 
tained where  the  writ  of  mandamus  affords  the  appropriate 
and  fitting  remedy.  For  example,  where  one  is  elected  to 
a  county  office,  as  that  of  sheriff,  and  commissioners  whose 
duty  it  is  to  accept  and  approve  his  bond  refuse  so  to  do,  the 
appropriate  remedy  is  by  mandamus  to  compel  the  commis- 
sioners to  perform  their  duty,  and  not  by  proceedings  in  the 
nature  of  a  quo  warranto  against  the  incumbent  of  the 
office.*     So  an  information  will   not  lie  against  one  chosen 

>  State  v.  Taylor,  15  Ohio  8t.  137.      3  L.  T.  R.  N.  S.  372. 

2  State  V.  HixoD,  27  Ark.  398.  *  State  «.  Lewis,  10  Oliio  St.  138. 

'Eegina  v.  Justices  of  Durliam, 
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as  a  membei'  of  a  common  council,  for  refusing  to  talse  upon 
himself  the  duties  of  the  office  to  which  he  has  been  elected, 
the  remedy,  if  any,  being  by  mandamus,  i 

§  646.  The  fact  that  an  irregularity  in  the  election 
to  a  public  office,  which  is  made  the  foundation  for  a  *  469 
quo-warranto  information,  has  been  shared  by  the  re- 
lator, who  acquiesced  therein  without  objection  at  the  time 
of  the  election,  is  sufficient  to  estop  him  from  maintaining 
the  information.  Thus,  where  the  information  seeks  to 
overthrow  the  title  to  an  elective  office,  upon  the  ground 
that  the  election  was  void,  having  been  held  at  a  place  other 
than  that  designated  in  the  notices  required  by  law,  but  it  is 
shown  by  counter  affidavits  that  the  relator  participated  in 
the  election,  and  was  himself  an  opposition  candidate,  with 
full  knowledge  of  the  irregularity  in  the  place  of  holding*the 
election,  the  rule  will  be  discharged,  since  the  courts  will  not 
permit  the  public  welfare  to  be  disturbed  by  declaring  an 
election  void,  in  behalf  of  one  who  has  participated  in  the 
irregularity.  2 


•  Queen  v.  Hungerford,  11  Mod. 
Rep.  143. 

2  People  v.  Waite,  70  111.  25, 
6  Chicago  Legal  News,  175. 
The  doctrine  of  estoppel  in  such 
cases  is  clearly  stated  by  Mr.  Jus- 
lice  Scott,  as  follows:  "Relator 
claims  he  was  in  a  legal  manner 
elected  school  trustee  for  township 
thirty-eight,  and  that  respondent 
lias  usurped  that  oflice,  and  now 
liolds  it  and  is  exercising  its  func- 
tions without  authority  of  law.  The 
affidavit  shows  resjiondent  was 
himself  elected  to  that  office  by  the 
(lualified  voters  of  the  town.  It  is 
insisted,  however,  the  election  was 
void,  for  the  reason  it  was  not  held 
at  the  place  designated  in  the  no- 
tices required  by  law  to  he  posted 
prior  to  holding  the  election.    The 


counter  affidavits  show  relator 
participated  in  the  election  lie  now 
seeks  to  have  declared  void,  by 
voting  thereat,  and  was  himself  an 
opposition  candidate  to  respondent. 
Relator  knew  then  as  well  as 
now  what  irregularities  had  inter- 
vened in  the  conduct  of  the  electi'^n, 
and  he  ought  not  to  be  permitted 
to  disturb  the  public  welfare  by 
having  an  election  declared  void  in 
which  he  participated  with  a  full 
knowledge  of  all  irregularities  that 
existed.  A  sound  public  policy 
forbids  it.  The  only  informality 
charged  is,  the  election  was  held  at 
an  improper  place.  This  fact  was 
known  to  relator.  He  uttered 
no  complaint  at  the  time,  but  sub- 
mitted his  claims  to  the  office  to  the 
voters  of  the  town  voting  at  that 
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§  646  a.  "When,  under  the  constitution  of  a  state,  the 
power  to  determine  the  elections,  returns  and  qualifications 
of  members  of  the  legislature  is  vested  exclusively  in  each 
house  as  to  its  own  members,  the  courts  are  powerless  to 
entertain  jurisdiction  in  quo  warranto  to  determine  tho  title 
of  a  member  of  the  legislature.  In  such  case,  the  consti- 
tution having  expressly  lodged  the  power  of  determining 
such  question  in  another  body,  the  courts  can  not  assume 
jurisdiction  in  quo  warranto,  but  will  leave  the  question  to 
the  tribunal  fixed  by  the  constitution.!  go  when  a  board  of 
aldermen  of  a  city  are  vested  with  judicial  powers  in  deter- 
mining the  elections  and  qualifications  of  their  own  members, 
and  have  passed  upon  and  rejected  the  application  of  a  claim- 
ant for  admission  to  the  ofiice  of  alderman,  such  adjudication 
is  Conclusive  against  the  applicant  until  reversed,  and  is  a 
bar  to  an  action  brought  by  him  in  the  courts  to  establish 
his  title,  although  it  constitutes  no  bar  as  against  the 
people.  2 

% 

place,  and  claimed  the  right  to,  and  sound  legal  discretion,  properly  dis- 

did  have   his  ov^n  vote  recorded.  charged  the   rule.     The  judgment 

These  facts  make  it  inequitahle  that  must  therefore  be  affirmed." 

he  should  have  the  remedy  sought,  '  State  ».  Tomlinson,  20  Kan.  6D2 

and  the  court,  in  the  exercise  of  a  ^  People  «.  Hall,  80  N.  Y.  117. 


OHAPTEE  XV. 

OF  QUO  "WAKRANTO  AGAINST  PRIVATE  CORPORATIONS. 

5  647.  Quo-warranto  information  the  remedy  for  mis-user,  non-user,  or 
usurpation  of  corporate  franchise. 

648.  Corporate  franchise  defined ;  rights  of  sovereign  power ;  ground 

of  forfeiture. 

649.  Courts  averse  to  forfeiture  of  francliise ;  not  allowed  where  other 

remedy  exists. 

650.  Information  lies  for  usurping  corporate  franchise;  insurance  com- 

pany doing  banking  business. 

651.  Non-performance  of  conditions  of  charter  a  groitnd  of  forfeiture ; 

principles  of  construction. 
653.  Degree  of  title  necessary ;  distinction  between  cases  of  private  and 
public  right. 

653.  Offices  in  private  corporations. 

654.  Courts  averse  to  forfeiture  of  franchise  on  complaint  of  private 

citizen. 

655.  Actual  user  of  corporate  office  must  be  shown. 

656.  Effect  of  statute ;  user  required. 

657.  Presumption  in  favor  of  long  user. 

658.  Acquiescence  of  corporator  a  bar  to  relief;   discretion  in  case  of 

private  prosecutor. 

659.  Acquiescence,  conduct  and  motives  of  relators  to  1}?  considered. 

660.  Dissolution  of  corporation  not  cognizable  in  equity ;  effect  of  state 

being  stockholder. 

661.  Instituting  pi-oceedings  in  corporate  name,  when  an  admission  of 

corporate  existence. 
663.  When  corporate  existence  a  jurisdictional  fact. 
662  a.  Filing  information  against  corporation  not  an  admission  of  its 

legal  existence. 

663.  When  respondents  presumed  to  be  members  of  corporation. 

664.  Trustees  of  church ;  when  civil  courts  concluded  by  decision  of 

ecclesiastical  tribunals. 

665.  Information  does  not  lie  against  minister  in  church. 

666.  What  constitutes  forfeiture  of  franchise. 

667.  Nou-use.v  must  be  total ;  banking  corporation. 
i667  a.  When  burden  of  proof  rests  upon  the  state. 
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668.  Information  not  allowed  for  mere  mistake,  no  usurpation  being 

shown. 

669.  Etfect  of  information  upon  action  at  law  against  corporation. 

670.  Charter  can  not  be  attacked  through  title  of  officer ;  information 

not  granted  against  mere  servant. 

671.  Intendment  in  favor  of  regularity  of  proceedings  of  directors. 

672.  Effect  of  clause  in  charter  as  to  time  of  dissolution. 

673.  Resignation  of  officers  no  bar  to  information. 

674.  Effect  of  votes  oifered  for  corporate  officers,  but  not  received. 

675.  Title  to  defunct  office  not  tried  by  proceedings  against  successor. 

676.  Disclaimer  and  plea  of  not  guilty;  evidence  allowed. 

677.  Election  of  trustees  not  determined  in  chancery. 

677  a.  When  information  allowed  against  railway  company. 

§  647.  The  nse  of  the  original  writ  of  quo  war- 
*  471  ranto  to  correct  the  usurpation  of  corporate  franchises 
may  be  traced  to  a  very  remote  origin,  so  remote,  in- 
deed, as  to  be  shrouded  in  uncertainty,  and  to  afford  a  fruit- 
less topic  of  antiquarian  speculation.  It  has  already  been 
shown,  that  in  the  reign  of  Edward  I.  the  use  of  the  writ  was 
regulated  by  statute,  which  would  indicate  that  it  was  then 
a  well-established  remedy.  Gradually,  however,  this  ancient 
remedy  fell  into  disuse,  owing  doubtless  to  the  tedious 
nature  of  the  process,  and  to  the  fact  that  the  judgment 
rendered  in  the  proceeding  was  conclusive,  even  against  the 
crown,  and  in  modern  times  its  place  has  been  almost  entirely 
superseded  by  the  information  in  the  nature  of  a  quo  war- 
ranto. And  the  latter  remedy  has  now  come  to  be  regarded 
in  England  and  in  most  of  the  states  of  this  country,  as 
the  appropriate  means  of  testing  the  right  to  exercise  cor- 
porate franchises,  as  well  in  private  as  municipal  corporations, 
and  as  the  proper  corrective  for  a  mis-user,  non-user,  or 
abuse  of  such  franchises,  i  Indeed,  this  branch  of  the  juris- 
diction may  be  said  to  be  of  equal  importance  with  that 
exercised  over  public  officers,  and  the  information  is  freely 
employed  for  the  purposes  indicated.  In  Arkansas,  however, 
the  ancient  writ  of  quo  warranto  is  regarded  as  the  proper 

'  See  Reed  «.  C.  &  0.  Canal  Corporation,  65  Me.  132. 
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remedy  to  seize  into  the  hands  of  the  state  the  franchise  of 
a  corporation  on  the  ground  of  mis-user  or  non-user,  i 

§  648.  A  corporate  franchise  is  a  species  of  incorporeal 
hereditament,  in  the  nature  of  a  special  privilege  or  immunity, 
proceeding  from  the  sovereign  power  and  subsisting  in  the 
hands  of  a  body  politic,  owing  its  origin  either  to  express 
grant,  or  to  prescription  which  presupposes  a 
grant.  2  It  follows,  therefore,  that  the  sovereign  power  *  472 
has  the  right  at  all  times  to  inquire  into  the  method 
of  user  of  such  franchise,  or  the  title  by  which  it  is  held, 
and  to  declare  a  forfeiture  for  misuser  or  non-user,  if  sufficient 
cause  appears,  or  to  render  judgment  of  ouster  if  the  parties 
assuming  to  exercise  the  franchise  have  no  title  thereto.  And 
it  may  be  stated  as  a  general  rule,  that  whenever  there  has 
been  a  mis-user  or  non-user  of  corporate  franchises,  which  are 
of  the  very  essence  of  the  contract  between  the  sovereign 
power  and  the  corporation,  and  the  acts  complained  of  have 
been  repeated  and  willful,  they  constitute  just  ground  for  a 
forfeiture  in  proceedings  upon  an  information.*     The  ques- 

•  State  e.   Real  Estate  Bank,   5  stated  in  the  opinion  of  the. court 

Ark.  595.  by  Lewis,  0.  J.,  as  follows ;  "  These 

^  See  People  ®.  TJtica  Insurance  acts  are  expressly  prohibited  in  the 

Co.  15  Johns.  Rep.  358.  fundamental  articles.    The  question 

'  Commonwealth  v.  Commercial  then  arises,  do  these  constant  and 
Bank,  28  Pa.  St.  383.  And  see  Peo-  willful  violations  of  the  funda- 
ple  11.  Kingston  &  Middletown  Turn-  mental  conditions  upon  which  the 
pike,  23  Wend.  198.  Commonwealth  charter  was  granted,  entitle  the 
V.  The  Commercial  Bank,  was  a  commonwealth  to  demand  its  for- 
writ  of  quo  warranto,  issued  out  of  feiture  ?  The  question  is  not 
the  supreme  court  of  the  state,  upon  whether  a  single  act,  or  even  a 
the  relation  of  the  attorney  general,  series  of  acts  of  mis-user,  through 
to  procure  a  forfeiture  of  the  re-  inadvertence  or  mistake,  may  work 
spondent's  franchises,  on  the  ground  a  forfeiture,  but  whether  the  con- 
jf  its  having  dealt  in  promissory  stant  and  willful  violation  of  these 
notes,  contrary  to  an  express  provi-  important  conditions  of  the  grant 
sion  of  its  charter,  and  having  produce  that  eflfect?  Mr.  Justice 
loaned  money  at  higher  rates  than  Story,  in  delivering  the  judgment 
those  prescribed  by  the  charter,  of  the  Supreme  Court  of  the  United 
The  extent  of  mis-user  necessary  States  in  Mumma  v.  Potomac  Corn- 
to  work  a  forfeiture  is  very  clearly  pany,  held,  that  '  a  corporation,  by 
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tion,  however,  to   be  determined   in  such  cases,  is  not 
*  473  whether  a  single  act  or  a  series   of  acts  of  m-is-user, 
through  inadvertence  or  mistake,  may  work  a  forfeit- 
ure, but  whether  the  constant  and  willful  violation  of  the 
conditions  of  the  corporate  grant  produces  this  result.^ 

S  649.  It  is  to  be  observed  in  the  outset,  that  the  courts 
proceed. with  extreme  caution  in  proceedings  which  have  for 
their  object  the  forfeiture  of  corporate  franchises,  and  such 
forfeitures  are  not  to  be  allowed,  except  under  express  limita- 
tion, or  for  a  plain  abuse  of  power  by  which  the  corporation 
fails  to  fulfill  the  design  and  purpose  of  its  brganizatiou.  ^ 
Especially  are  the  courts  inclined  to  look  with  disfavor  upon 
such  forfeitures  when  the  law  has  pi'ovided  other  sufficient 
remedies;  and  when  an  adequate  legal  remedy  is  provided  in 
damages,  the  corporate  franchise  will  not  be  forfeited  until  an 
the   very  terms  and  nature  of  Us      Petersburg  and  Roanoke  Kailroad 


political  existence,  is  subject  to  dis- 
solution by  forfeiture  of  its  fran- 
chises for  willful  mis-user,  or  non- 
user.'  8  Peters  Kep.  287.  Many 
years  before  that  decision  was  pro- 
nounced, the  same  principle  was 
fully'recognized  by  the  same  high 
authority  in  Truett  et  al.  v.  Taylor 
et  al.,  9  Cranch,  43,  where  the  right 
of  forfeiture  for  mis-user  or  non- 
user  was  held  to  be  'the  common 
law  of  the  land,  and  a  tacit  condi- 
tion annexed  to  the  creation  of 
every  corporation.'  It  is  now  well 
settled  by  numerous  authorities, 
that  it  is  a  tacit  condition  of  a  grant 
of  ipcorpor^tion  that  the  grantees 
shall  act  up  to  the  end  or  design 
for  which  they  were  incorporated ; 
and  hence,  through  neglect  or  abuse 
of  its  franchises,  a  corporation  may 
forfeit  its  charter,  as  for  condition 
broken,  or  for  a  breach  of  trust. 
See  Angell  &  Ames  on  Corpora- 
tions, §  776,  and  the  cases  there 
cited.    In  the  Attorney  General  o. 


Company,  6  Iredell,  461,  it  was  held 
that  the  omission  of  an  express  duty- 
prescribed  by  charter  is  a  cause  of 
forfeiture,  and  that  as  implied 
powers  are  as  much  protected  by 
law  as  those  which  are  expressed, 
implied  duties  are  equally  obliga- 
tory with  duties  expressed,  and 
their  breach  is  visited  by  the  same 
consequences.  6  Iredell.  461.  It 
may  be  affirmed  as  a  general  prin- 
ciple, that  where  there  has  been 
a  mis-user,  or  a  non-user,  in  regard 
to  matters  which  are  of  the  essence 
of  the  contract  between  the  corpo- 
ration and  the  state,  and  the  acts  or 
omissions  complained  of  have  been 
repeated  and  willful,  they  consti- 
tute a  just  ground  of  forfeiture." 

■  Commonwealth  «.  Commercial 
Bank,  38  Pa.  St.  383. 

^  State  i>.  The  Commercial  Bank, 
10  Ohio,  535;  State  v.  Fai-mer's 
College,  33  Ohio  St.  487;  Harris  s. 
M.  V.  &  S.  I.  K.  Co.  51  Miss.  603. 
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entire  derangemeBt  of  the  corporate  affairs  is  shown. ^  Nor 
will  the  courts  interfere  by  this  extraordinary  remedy  against 
corporate  bodies,  when  ample  relief  may  be  had  in  the 
ordinary  course  of  proceedings  at  law.  Thus,  the  information 
will  not  lie  against  a  turnpike  company,  which  is  cliarged 
with  having  opened  its  road  through  the  relator's  land  without 
agreeing  with  him  as  to  ^1\q  compensation,  and  without  having 
the  damages  ascertained  in  the  manner  provided  by  law,  since 
in  such  case  the  corjjoration  is  a  mere  trespasser,  and  ample 
relief  may  be  had  by  an  ordinary  action  at  law.^  So  leave 
has  been  refused  to  file  an  information  based  upon  the  viola- 
tion of  an  agreement  imposing  certain  conditions  upon  which 
the  corporation  obtained  valuable  privileges  from  a  city,  the 
state  having  no  interest  in  redressing  such  grievances.  ^  And 
upon  proceedings  in  quo  warranto  the  court  will  not  consider 
the  question  whether  the  corporators  intend  in  good  faith  to 
carry  out  the  objects  of  their  incorporation.* 

S  650.  When  a  corporation  is  attempting,  without 
authority  of  law,  to  exercise  a  franchise  to  which  it  is  *  474 
not  entitled  under  its  charter,  and  which  under  the 
laws  of  the  state  can  only  be  exercised  under  a  legislative 
grant,  an  information  is  the  proper  remedy  to  determine  its 
authority,  and  if  the  title  set  up  in  defense  is  incomplete,  the 
people  are  entitled  to  judgment  of  ouster.  Thus,  when  under 
the  laws  of  a  state  the  right  of  carrying  on  banking  opera- 
tions is  a  franchise,  which  can  only  be  used  by  virtue  of  a 
legislative  grant,  the  information  lies  against  an  insurance 
company  which  is  carrying  on  a  banking  business  without 
authority  of  law,  and  judgment  of  ouster  will  be  given  in 
such  case.^ 

1  State  V.  The  Commercial  Bank,  »  People  ».  Ulioa  Insurance   Co. 
10  Ohio,  535.  15  Johns.  Kep.  358.    This  was  an 

2  People  v.  Hillsdale  &  Chatham  information  in  the  nature  of  a  quo 
Turnpike  Co.  3  Johns.  Rep.  190.  warranto,  filed  by  the  attorney  gen- 

*  People  B.  Mutual  Gas  Light  Co.      eral  against  the  respondent  for  hav- 

38  Mich.  154.  ing  exercised    banking  privileges 

♦State  V.  Beck,  81   Ind.  500.  without  authority  from  the  legis. 
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8  651.     The  non-performance  of  the  conditions  of 

*  475  the  act  of  incorporation  is  deemed,  per  se,  a  mis-user 

sufficient  to  forfeit  the  grant  on  proceedings  by  infor- 


lature.  Spbncbk,  J.,  observes,  p. 
387 :  "■  If  there  are  certain  immu- 
nities and  privileges  in  which  the 
public  have  an  interest,  as  contra- 
distinguished from  private  rights, 
and  which  can  not  be  exercised 
without  authority  derived  from  the 
sovereign  power,  it  would  seem  to 
me  that  such  immunities  and  privi- 
leges must  be  franchises ;  and  the 
act  for  rendering  the  proceedings 
upon  writs  of  mandamus,  and  in- 
formations in  the  nature  of  quo 
warranto,  more  speedy  and  effect- 
ual, presupposes  that  there  are  fran- 
chises, other  than  offices,  which 
may  be  usurped  and  intruded  into. 
If,  in  England,  a  privilege  in  the 
hands  of  a  subject,  which  the  king 
alone  can  grant,  would  be  a  fran- 
chise, with  us,  a  privilege  or  im- 
munity of  a  public  nature,  which 
can  not  legally  be  exercised  without 
legislative  grant,  would  be  a  fran- 
chise. The  act  commonly  called 
the  restraining  law,  (sess.  27  ch. 
114,)  1  R.  S.  713,  enacts,  that  no  per- 
son, unauthorized  by  law,  shall  sub- 
scribe to,  or  become  a  member  of, 
any  association,  or  proprietor  of 
any  bank  or  fund,  for  the  purpose 
of  issuing  notes,  receiving  deposits, 
making  discounts,  or  ti-ansacting 
any  other  business  which  incorpo- 
rated banks  do,  or  may  transact,  by 
virtue  of  their  respective  acts  of  in- 
corporation. Taking  it  for  granted, 
at  present,  for  the  purpose  of 
considering  whether  the  remedy 
adopted  is  appj'opriate,  that  the  de- 
fendants have  exercised  the  right 
of  banking,  without  authority,  and 


against  the  provisions  of  the  re- 
straining act,  they  have  usurped  a 
right  which  the  legislature  have 
enacted  should  only  be  enjoyed  and 
exercised  by  authority  derived  from 
them.  The  right  of  banking,  since 
the  restraining  act,  is  a  privilege  or 
immunity  subsisting  in  the  hands 
of  citizens,  by  grant  of  the  legis- 
lature. The  exercise  of  the  right 
of  banking,  then,  with  us,  is  the 
assertion  of  a  grant  from  the  legis- 
lature to  exercise  that  privilege, 
and,  consequently,  it  is  the  usurpa- 
tion of  a  franchise,  unless  it  can  be 
shown  that  the  privilege  has  been 
granted  by  the  legislature.  An  in- 
formation, in  the  nature  of  a  writ 
of  quo  warranto,  need  not  show  a 
title  in  the  people  to  have  the  par- 
ticular franchise  exercised,  but 
calls  on  the  intruder  to  show  by 
what  authority'  he  claims  it;  and  if 
the  title  set  up  be  incomplete,  the 
people  are  entitled  to  judgment. 
(2  Kyd  on  Corp.  399 ;  4  Burr.  2146- 
7.)  This  position  is  illustrated  by 
the  nature  and  form  of  the  infor- 
mation. The  title  of  the  king  is 
never  set  forth ;  but  after  stating 
the  franchise  usurped,  the  defend- 
ant is  called  upon  to  show  his  war- 
rant for  exercising  it.  This  cc  n- 
sideration  answers  the  argument 
urged  by  the  defendant's  counsel, 
that  banking  was  not  a  royal  fran- 
chise in  England,  and  that  it  is  nof 
a  franchise  here  which  the  people, 
in  their  political  capacity,  can  en- 
joy; for  if  their  title  to  enjoy  it 
need  not  be  set  out  in  the  informa- 
tion, it  is    not    necessary    that  it 
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mation.i     And  in  determining  whether  such  a  departure 
from  the  provisions  of  the  act  of  incorporation  has  been  made 


should  exist  in  them  at  all.  In  the 
case  of  The  King  «.  Nicholson  and 
others,  (1  Str.)  it  appeared  that  by 
a  private  act  of  parliament  for  en- 
larging and  regulating  the  port  of 
Whitehaven,  several  persons  were 
appointed  trustees,  and  a  power 
■was  given  to  them  to  elect  others 
upon  vacancies  hy  death  or  other- 
wise. The  defendants  took  upon 
them  to  act  as  trustees  without  such 
an  election,  and  upon  motion  for 
an  information  in  the  nature  of  a 
quo  warranto  against  them,  it  was 
ohjected,  hy  the  counsel  for  the  de- 
fendants, that  the  court  never 
grants  these  informations  hut  in 
cases  where  there  is  a  usurpation 
upon  some  franchise  of  the  crown ; 
whereas,  in  that  case,  the  king 
alone  could  not  grant  such  powers 
as  are  exercised  hy  the  trustees, 
the  consequence  of  which  was, 
that  this  authority  was  no  prior 
franchise  of  the  crown.  To  this  it 
was  answered,  and  resolved  by  the 
court,  that  the  rule  was  laid  down 
too  general,  for  that  informations 
had  been  constantly  granted  when 
any  new  jurisdiction  or  public 
trust  was  exercised  without  au- 
thority ;  and  leave  to  file  an  infor- 
mation was,  accordingly,  granted. 
This  case  is  a  strong  authority  in 
favor  of  this  proceeding.  Many 
cases  might  be  cited  in  which  in- 
formations. In  the  nature  of  quo 
warranto,  have  been  refused,  where 
the  right  exercised  was  one  of  a 
private  nature,  to  the  injury  only 
of  some  individual.  In  the  pres- 
ent case,  the  right  claimed  by  the 
defendants  is  in  the  nature  of  a 


public  trust;  they  claim,  as  a  ccr- 
poration,  the  right  of  issuing  notes, 
discounting  notes,  and  receiving 
deposits.  The  notes  they  issue,  if 
their  claim  be  well  founded,  are 
not  obligatory  on  the  individuals 
who  compose  the  direction,  or  are 
proprietors  of  the  stock  of  the  cor- 
poration. These  notes  pass  cur- 
rently, on  the  ground  that  the  cor- 
poration have  authority  to  issue 
them,  and  that  they  are  obligatory 
on  all  their  funds ;  the  right  claimed 
is  one,  therefore,  of  a  public  na- 
ture, and,  as  I  conceive,  deeply  in- 
teresting to  the  community;  and 
if  the  defendants  can  not  exercise 
these  rights  without  a  grant  from 
the  legislature,  if  they  do  exercise 
them  as  though  they  had  a  grant, 
they  are,  in  my  judgment,  usurp- 
ing an  authority  and  privilege  of  a 
public  kind ;  and  we  perceive  that 
it  is  not  necessary  that  the  right 
assumed  should  be  a  prior  franchise 
of  the  crown,  or  of  the  people  of 
the  state."  As  to  the  remedy  by 
information  in  the  nature  of  quo 
warranto  to  wind  up  the  affairs  of 
a  banking  corporation  in  Indiana, 
and  as  to  the  necessary  averments 
of  the  petition,  see  Albert  «.  The 
State,  65  Ind.  413.  As  to  the  use 
of  the  information  to  oust  an  illegal 
insurance  company  of  its  fran- 
chises, see  State  v.  Central  Ohio' 
Mutual  Relief  Association,  39  Ohio 
St.  399. 

1  People  V.  Kingston  &  Middle- 
town  Turnpike,  23  Wend.  193 ;  Peo- 
ple o.  Kankakee  River  Improve- 
ment Co.  103  111.  491. 
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as  to  work  a  forfeiture,  the  same  general  principles  of 
*  476  construction    are    applicable   which    govern    valuable 

grants  to  individuals  upon  conditions  subsequent  or 
precedent.  In  all  such  cases,  a  substantial  performance  of 
the  conditions  according  to  the  intent  of  the  charter  is  all 
that  is  required,  and  slight  departures  are  overlooked,  i     And 


•People  «.  Kingston  &  Middle- 
town  Turupike,  23  Wend.  193.  And 
see  People  d.  Bristol  &  llensse- 
laerville  Turnpike,  lb.  222.  In 
People  «.  Kingston  &  Middletown 
Turnpike,  the  court.  Nelson,  C.  J., 
after  referring  to  the  common-law 
rule  that  a  non-performance  of  the 
conditions  of  the  act  of  incorpora- 
tion is  deemed,  per  se,  a  mis-user 
that  will  forfeit  the  grant,  say: 
"But  granting  this  to  be  the  gen- 
eral principle,  the  question  still 
comes  up  for  consideration,  what 
departure  from  the  provisions  of 
the  charter  will  work  a  forfeiture  ? 
Shall  every  omission  or  non-per- 
formance of  a  condition  of  the 
grant  have  this  effect  1  Though  the 
proceeding  by  information  be 
against  the  corporate  body,  it  is 
the  acts  or  omissions  of  the  in- 
dividual corporators  that  are  the 
subject  of  the  judgment  of  the 
court.  The  powers  and  privileges 
are  conferred  and  the  conditions 
enjoined  npon  them;  they  obtain 
the  grant  and  engage  to  perform 
the  conditions;  and  when  charged 
with  a  breach,  I  do  not  perceive 
any  reason  against  holding  them 
accountable  upon  principles  appli- 
cable to  an  individual  to  whom 
valuable  grants  have  been  made 
upon  conditions  precedent  or  sub- 
sequent. As  to  him,  performance 
is  indispensable  to  the  vesting  or 
continued   enjoyment.    If  a   feoff- 


ment be  made  of  lands  upon  con- 
dition of  paying  rent,  building.a 
house,  or  planting  an  orchard,  and 
a  failure  to  perform,  the  feofl'er 
may  enter.  So,  if  an  office  be 
granted,  a  condition  is  implied  that 
the  party  shall  faithfully  execute 
it,  and  for  neglect  the  grantor  may 
discharge  him.  1  Bacon,  629;  15 
Wendeil,  291;  1  id.  388;  3  id.  498; 
18  id.  530.  Placing  corporate  grants 
upon  this  footing,  there  can  be  no 
great  difficulty  in  ascertaining  the 
principles  that  should  govern  con- 
ditions annexed  to  them.  The 
analogous  cases  of  individual  con- 
ditional grants  will  give  the  rule. 
In  these  a  reasonable  and  substan- 
tial performance  according  to  the 
intent  of  the  grantor  is  required. 
Shep.  Touch.  133;  15  Wendell,  291. 
In  cases  of  conditions  subsequent, 
if  impossible  to  be  performed,  or 
rendered  impossible  by  the  act  of 
God,  the  grantee  is  excused,  and 
the  estate  is  absolute.  3  Bacon, 
676,  tit.  Condition ;  Shep.  Touch. 
133,  157.  So,  if  waste  be  committed 
by  a  stranger,  it  shall  not  be  a 
breach  of  the  condition  of  the  lease. 
3  Bacon,  653.  The  whole  law  on 
the  subject  will  be  found  reason- 
able, and  nothing  is  required  but 
what  is  within  the  means  and  abil- 
ity of  the  party  to  comply  with. 
It  is  emphatically  so  with  respect 
to  corporators,  for  we  all  know  the 
nature  of  the  conditions  in   their 
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while,  as  we  Lave  already  seen,  the  courts  are  inclined 

to  look  adversely  npon  applications  for  a  forfeiture  of   *  477 

the  franchise,  where  other  adequate  legal  remedy  may 

be  had,  yet  the  existence  of  other  remedies  at  law  will  not 

necessarily  deprive  the  public  of  the  common-law  remedy  by 

information  for  a  mis-user  of  corporate  franchises,  i 

§  652.  As  regards  the  title  necessary  to  be  shown  by  the 
prosecutor  in  order  to  support  the  information,  a  distinction 
is  taken  between  cases  aifecting  merely  private  rights,  where 
the  proceedings  are  instituted  in  behalf  of  a  private  citizen, 
and  cases  affecting  public  interests,  where  the  people  are  the 
real  as  well  as  nominal  prosecutor.  Eor  example,  where  the 
object  of  the  information  is  to  remove  respondents  from  cer- 
tain corporate  offices  of  which  they  are  incumbents,  it  is 
necessary  that  the  relators  show  a  title  in  themselves  before 
they  can  properly  inquire  by  what  authority  the  respondents 
exercise  their  office  or  franchise,  and  a  failure  to  show  such 
title  is  fatal  to  the  application.  ^  And  it  would  seem  that  an 
information  will  not  be  allowed  in  behalf  of  one  cor- 
porator against  another,  on  the  ground  of  a  defect  of  *  478 
title  which  applies  equally  to  the  relator  or  to  those 

charters  depends  very  much  upon  condition  will  afford  familiar  prin. 

themselves;  they  usually  settle  the  ciples  to  guide  the  court  and  jury, 

terms  of  the  grant,  and  therein  con-  Slight  departures  are  overlooked, 

suit  their  own  as  well  as  the  public  The  leaning  of  the  law  is  against 

interests.     *      *     *     l  have   said  the  party  claiming  the  forfeiture ; 

that  the  whole  law  on  the  subject  and  if  the  failure  is  such  as  can  not 

of  performance  of  conditions  pre-  be  disregarded  in   a  court  of  law 

cedent  or  subsequent  is  reasonable  upon    settled   principles,   and  has 

and  within  the  ability  of  the  com-  arisen  from  mistake    or  accident, 

pany    to  perform.      A   substantial  the    legislature    will     apply     the 

performance    according  to  the  in-  remedy.    They,  and  not  the  court, 

tent  of  the  charter  is  all  that  is  re-  possess  the  dispensing  power." 

quired.      Under    the    issues    pre-  '  People  v.  Bristol  &  Rensselaer, 

sented  this  will  be  a   question  on  ville  Turnpike,  23  Wend.  222 ;  Peo- 

the  trial.     If  such  a  performance  pie  v.  Hillsdale  &   Chatham  Turn, 

is  shown  the    defendants  will  be  pike,  lb.  254. 

entitled  to    the  verdict.    The  law  ^  Miller  v.  English,  1  Zab.  317. 
in  respect  to  individual  grants  on 
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under  whom  he  claims,  even  though  he  has  been  for  many- 
years  in  the  uninterrupted  enjoyment  of  his  franchise,  i 
Where,  however,  the  proceedings  are  instituted  solely  for  the 
protection  of  the  public  agaiast  an  illegal  usurpation  of  a 
corporate  franchise,  the  people,  through  their  attorney  gen- 
eral, being  the  prosecutor,  the  information  need  not  show 
title  in  the  people  to  have  the  particular  franchise  in  question 
exercised.  In  such  case  it  rests  with  the  respondent  to  show 
title,  and  if  the  title  relied  upon  in  defense  be  incomplete 
the  people  are  entitled  to  judgment.* 

S  653.  The  propriety  of  an  information  in  the  nature  of 
a  quo  warranto  as  a  remedy  for  an  unlawful  usurpation  of  an 
office  in  a  merely  private  corporation,  was  formerly  involved 
in  some  doubt,  but  the  question  may  now  be  regarded  as 
settled  in  this  country.  This  species  of  remedy  being  gen- 
erally employed  in  England  in  cases  of  public  or  municipal 
corporations,  the  English  precedents  are  inapplicable  to  this 
particular  question,  and  its  solution  must  be  referred  to  the 
more  general  principles  underlying  the  jurisdiction  in  ques- 
tion. Tested  by  these  principles,  an  intrusion  into  an  office 
of  a  merely  private  corporation  may,  in  this  country,  be  cor- 
rected by  information  with  the  same  propriety  as  in  cases  of 
public  or  municipal  corporations,  since  there  is  in  both  cases 
an  unfounded  claim  to  the  exercise  of  a  corporate  franchise, 
amounting  to  a  usurpation  of  the  privilege  granted  by  the 
state.  Indeed,  the  intrusion  into  a  corporate  office,  created 
for  the  government  and  exercise  of  the  franchise,  can  not,  in 
principle,  be  distinguished  from  a  usurpation  of  the  franchise 
itself.  And  it  would  seem  to  be  true,  generally,  that  where- 
ever  a  charter  has  been  granted  and  the  right  to  exercise  an 
office  under  that  charter  is  questioned,  the  court  may,  in  its 
discretion,  permit  an  information  to  be  filed,  as  in  the 
case  of  the  office  of  trustees  in  a  church   corporation,  or 

'  King  B.  Cudlipp,  6  T.  K.  503 ;  ^  People  v.  Utica  Insurance  Co. 

King  V.  Cowell,  6  Dow.  &  Ky.  336.      15  Johns.  Rep.  358. 
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president  and  directors  of  an  insurance  company.  1     In  *  479 
England,  bov/ever,  it  is  held  that    to  warrant  a  quo- 
warranto  information  against  a  corporate  officer,  his  duties 
must  be,  to  some  extent,  of  a  public  nature,  and  where  the 


'  Commonwealth  v.  Arrison,  15 
8.  &  K.  127 ;  Commonwealth  v.  Gra- 
ham, 64  Pa.  St.  339 ;  The  People  v. 
Tibbets,  4  Cow.  358.  In  Common- 
wealth V.  Arrison,  Tilghman,  C.  J., 
for  the  court,  says :  "  I  find  no  in- 
stance of  an  information  in  the  na- 
ture of  a  quo  warranto  in  that 
country,  (England,)  except  in  a  case 
of  a  usurpation  of  the  king's  pre- 
rogative, or  of  one  of  his  franchises, 
or  where  the  public,  or  at  least  a 
considerable  number  of  people 
were  interested.  Neitlier  do  I  find 
any  case  in  which  it  has  been  de- 
nied that  the  court  may,  in  its  dis- 
cretion, grant  it,  where  an  office  is 
exercised  in  a  corporation  contrary 
to  the  charter.  In  England  the 
number  of  corporations  is  very 
small  indeed,  compared  with  the 
United  States  of  America.  Conse- 
quently the  quantity  of  that  kind 
of  business  which  may  be  brought 
into  our  courts  will  be  much  greater 
than  theirs.  But  that  alone  is  not 
a  sufficient  reason  for  rejecting  it. 
We  are  now  to  decide  a  general 
question  on  the  right  of  the  court; 
not  on  the  expediency  of  exercis- 
ing that  right,  either  on  the  pres- 
ent, or  any  other  case.  Now  to 
establish  it  as  a  principle  that  no 
information  can  be  granted  in  cases 
of  what  the  counsel  call  private 
corporations,  might  lead  to  very 
serious  consequences.  Perhaps  it 
may  be  said  that  banks,  and  turn- 
pike, canal,  and  bridge  companies, 
are  of  a  public  nature ;  but  yet  they 
liave  no  concern  with  the  govern- 


ment of  the  country  or  the  admin- 
istration of  justice.  They  are  no 
further  public  than  as  they  have  to 
do  with  great  numbers  of  people. 
But  if  numbers  alone  is  the  cri- 
terion, it  will  often  be  difficult  to 
distinguish  public  from  private 
corporations.  Let  us  consider 
churches,  for  example.  In  some 
the  congregation  is  very  numerous, 
in  others  very  small.  How  is  the 
court  to  make  the  line  of  distinc- 
tion ?  If  you  say  that  the  court 
has  the  right  in  both  cases  to  grant 
or  deny  the  information,  according 
to  its  opinion  of  the  expediency, 
there  is  no  difficulty  as  to  the  right. 
But  if  it  be  alleged  that  there  is  a 
right  in  one  case  and  not  the  other, 
the  difficulty  will  be  extreme.  I 
strongly  incline  to  the  opinion  that 
in  all  cases  where  a  charter  exists, 
and  a  question  arises  concerning 
the  exercise  of  an  office  claimed 
under  that  charter,  the  court  may, 
in  its  discretion,  grant  leave  to  file 
an  information.  Because,  in  all 
such  cases,  although  it  can  not  be 
strictly  said  that  any  prerogative  or 
franchise  of  the  commonwealth  has 
been  usurped,  yet,  what  is  much 
the  same  thing,  the  privilege 
granted  by  the  commonwealth  has 
been  abused.  The  party  against 
whom  the  information  is  prayed, 
has  no  claim  but  from  the  grant  of 
the  commonwealth,  and  an  un- 
founded claim  is  a  usurpation,  un- 
der pretence  of  a  charter,  of  a  right 
never  granted." 
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case  presented  is  merely  that  of  a  master  in  a  private  hospital, 
founded  by  a  private  person  by  law,  vs'ithout  public 
"  480  duties  or  functions  of  any  kind,  an  information  will 
not  lie. '^  And  it  is  said  that  no  instance  can  be  found 
of  an  information  having  been  granted  in  England  by  leave 
of  the  court  against  persons  for  usurping  a  franchise  of  a 
merely  private  nature,  and  not  connected  with  public  gov'ern- 
ment.2 

§  654.  Notwithstanding  the  jurisdiction  by  information 
in  the  nature  of  a  quo  warranto,  to  enfoi'ce  a  forfeiture  of  a 
corporate  franchise,  is  well  established,  the  courts  are  averse 
to  its  exercise  in  behalf  of  merely  private  citizens.  And 
when  the  purpose  of  the  application  is  to  seize  into  the 
hands  of  the  state  the  franchises  of  a  corporation,  or  to  pro- 
cure its  dissolution,  the  courts  will  not  interfere  in  behalf  of 
a  private  citizen  having  no  other  interest  in  the  controversy 
than  such  as  pertains  to  every  other  citizen.  The  abuse  of  a 
franchise  granted  by  the  state  being  a  public  wrong,  the  pro- 
ceedings must  be  instituted  by  the  public  prosecutor,  or  other 
authorized  representative  of  the  state,  and  in  such  cases  a 
private  citizen  is  not  entitled  to  the  aid  of  this  extraordinary 
remedy,  even  though  he  be  a  creditor  of  the  corporation.  ^ 
The  information  in  such  case  is  a  public  prosecution,  involv- 
ing the  very  existence  of  the  corporation,  having  for  its  ob- 
ject the  recovery  to  the  state  of  a  forfeited  franchise  and  not 

■  Queen  ».  Mousley,  8  Ad.  &  E.  lege.    Philips  v.    Commonwealth, 

N.  S.  946.  98  Pa.  St.  394. 

2  Kin  5 «.  Ogd  en,  10  Barn.  &  Cress.  'State  ■!).  Paterson  &  Hamburg 
230.  And  in  Pennsylvania,  under  a  Turnpike  Co.  1  Zab.  9;  Common- 
statute  authorizing  proceedings  in  wealth  i).  Farmers  Bank,  3  Grant's 
quo  warranto  in  cases  concerning  Cases,  392;  Commonwealth  ti.  Alle- 
the  exercise  "  of  any  ofHce  in  any  gheny  Bridge  Co.  20  Pa.  St.  18.5 ; 
corporation  created  by  authority  of  Murphy  v.  Farmers  Bank,  lb.  415 ; 
law,"  it  is  held  that  the  jurisdiction  Commonwealth  v.  Philadelphia, 
is  limited  to  corporate  officers  Germantown  &  Norristown  R.  Co. 
strictly,  and  that  it  does  not  em-  lb.  518.  See  also  People  v.  North 
brace  servants  or  employes,  such  as  Chicago  11.  Co.  88  111.  587. 
a  professor  in  an  incorporated  col- 
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the  redress  of  a  private  grievance.  Sncli  cases,  therefore,  are 
clearly  distinguishable  from  those  which  afl'ect  only  the  ad- 
ministration of  corporate  functions,  and  do  not  go  to  the  life 
of  the  corporation  itself*  An  exception,  however,  is 
recognized  in  cases  affecting  only  private  or  individual  *  481 
rights  and  which   affect  merely  the  administration  of 


*  Murphy  d.  Farmers  Bank,  30 
Pa.  St.  415.  This  was  a  proceeding 
in  quo  warrauto,  in  the  name  of  the 
state,  upon  the  relation  or  sugges- 
tion of  a  private  citizen,  averring  a 
mis-user  and  abuse  of  the  franchise 
of  a  banking  corporation  and  seelt- 
ing  a  forfeiture  of  its  charter.  The 
court,  WooDWABD,  J.,  after  stating 
that  the  substance  of  tlie  statute  of 
Anne  had  been  adopted  in  Pennsyl- 
Tania  as  part  of  the  common  law 
of  that  state,  and  that  the  clause  of 
the  statute  authorizing  the  infor- 
mation on  the  relation  of  "  any  per- 
son or  persons  desiring  to  prosecute 
the  same,"  did  not  extend  the  rem- 
edy to  a  private  relator  in  a  case  of 
public  prerogative,  proceed  to  say : 
"The  usurpation  of  an  office  estab- 
lished by  the  constitution,  under 
color  of  an  executive  appointment, 
and  the  abuse  of  a  public  franchise 
under  color  of  a  legislative  grant, 
are  public  wrongs  and  not  private 
injuries,  and  the  remedy  by  quo 
warranto,  in  this  court  at  least, 
must  be  on  the  suggestion  of  the 
attoi'ney  general,  or  some  author- 
ized agent  of  the  commonwealth. 
For  the  authorities  I  refer  myself  to 
those  cited  in  the  argument  of  the 
respondent's  counsel.  They  estab- 
lish this  as  the  uniform  construc- 
tion in  questions  involving  the  ex- 
istence of  a  corporation.  In  ques- 
tions involving  merely  the  adminis- 
tration of   corporate   functions,  or 


duties  which  touch  only  individual 
rights,  such  as  the  election  of  offi- 
cers, admission  of  a  corporate  offi- 
cer, or  member,  and  the  like,  the 
writ  may  issue  at  the  suit  of  the 
attorney  general,  or  of  any  person 
or  persons  desiring  to  prosecute  the 
same.  What  is  a  corporation  ?  A 
franchise.  And  Blackstone  defines 
a  franchise  to  be  apart  of  the  royal 
prerogative,  existing  in  the  hands 
of  the  subject.  Tlie  sovereignty  of 
every  state  must  be  lodg.ed  some- 
where. Limited  by  such  conces- 
sions as  popular  violence  has  from 
time  to  time  wrung  from  reluctant 
monarchs,  it  resides  in  England,  in 
the  crown.  In  Pennsylvania,  it  re- 
sides in  the  whole  mass  of  the  peo- 
ple, and  the  three  co-ordinate  de- 
partments of  government  are  the 
trustees  appointed  by  the  people  for 
the  exercise  of  so  much  of  their 
sovereignty  as  they  have  not,  by  the 
bill  of  rights,  denied  them,  nor  by 
the  constitution  of  the  United  States 
yielded  to  the  general  government. 
The  legislature  of  Pennsylvania 
may  establish  a  corporation,  that  is, 
grant  out  a  part  of  the  sovereignty 
of  the  state,  because,  being  a  gen- 
eral trustee  for  the  people,  and  not 
forbidden,  they  are  qualified  to  do 
so.  The  general  government  being 
a  government  of  derivative  powers, 
congress  can  not  establish  a  corpo- 
ration, because  the  power  to  do  so 
is  not  granted.  Our  legislature  can, 
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the  corporate  functions,  without  affecting  the  existence  of  the 
corporation,  and  in  such  cases  it  is  held  that  the  courts 
*  482  may  interfere,  on  a  proper  showing,  upon  the  relation 
of  a  private  citizen. i 
8  655.     It  is  to  be  borne  in  mind  that  the  question  ot 
whether  an  information  will   lie  in  the  case  of  a  corporate 
office,  is  dependent  upon  the  fact  of  possession  or  user  of  the 
office  or  franchise  in  question,  and  unless  an  actual   user  can 
be  shown,  in  addition  to  a  claim  to  the  office,  the  information 
will  not  lie.  2     And  a  claim  to  the  office  which  has  been  un- 
successfully asserted,  or  which  may  possibly  be  asserted  suc- 


because  the  power  is  not  witliheld. 
A  corporation  then  exists  in  Penn- 
sylvania by  virtue  of  a  constitu- 
tional exercise  of  the  sovereign 
power.  Its  existence  is  proof  of 
the  public  will,  which  is  nothing 
else  than  the  will  of  the  majority. 
Can  one  man  so  employ  any  of  the 
departmeats  of  government  as  to 
tear  down  the  fabric  of  a  majority? 
Regarding  the  judiciary  as  one  of 
the  trustees  of  the  sovereignty  of 
the  people,  by  which  I  mean  the 
whole  people,  how  can  its  functions 
be  called  into  exercise  against  the 
existence  of  a  public  institution, 
except  upon  the  suggestion  of  some 
agent  of  the  whole  people  V  If  they 
may,  if  individual  caprice,  passion, 
prejudice,  or  Interest  may  use  the 
judicial  arm  of  the  government  to 
overthrow  what  the  legislative  or 
executive  arm  have  erected,  til's 
sovereignty  of  the  majority  is  ex- 
tinguished, and  the  departments  of 
the  government,  intended  to  work 
in  harmony,  are  brought  into  fatal 
conflict.  A  house  divided  against 
itself  can  not  stand,  and  no  more 
can  a  state.  If  quo  warranto  be 
given  to  individuals  to  dissolve  cor- 


porations, power  will  cease  to  steal 
from  the  many  to  the  few,  for  here 
will  be  a  transfer  of  it  bodily.  With 
a  corrupt  judiciary,  which  the  his- 
tory of  other  countries  teaches  us  is 
not  an  impossible  supposition,  act- 
ing as  the  instrument  of  private 
passions,  any  institution  established 
by  the  immediate  representatives 
of  the  people,  and  existing  by  will 
and  consent  of  the  people,  and  for 
their  convenience  and  benefit,  may 
be  frustrated  without  appeal  or  re- 
course. These  are  general  views 
which  harmonize  with  the  doctrine 
of  the  cases.  And,  therefore,  whilst 
I  recognize  the  right  of  any  relator 
to  have  a  quo  warranto  in  the 
supreme  court  who  is  desirous  to 
prosecute  the  same  to  redress  any 
private  grievance  that  falls  within 
that  remedy,  I  deny  the  right  of  any 
party,  except  the  attorney  general, 
or  other  oiflcer  of  the  common- 
wealth, to  sue  for  it  to  dissolve  a 
corporatipn." 

'  Murphy  «.  Farmers  Bank,  20 
Pa.  St.  415. 

"  Queen  v.  Pepper,  7  Ad.  &  E.  745. 
And  see  People  v.  Thompson,  16 
Wend.  655. 
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cessfully  in  the  future,  can  not  take  the  place  of  or  be 
equivalent  to  the  usurped  possession  which  must  be  shown 
as  a  condition  precedent  to  filing  the  information. *  Nor  is 
it  sufficient  to  allege  generally  that  the  respondent  has 
accepted  the  office,  without  specifying  the  mode  of  acceptance, 
or  the  particular  acts  constituting  it.^  If,  however,  an  actual 
user  can  be  shown,  it  is  not  necessary  in  addition  thereto 
to  show  an  acceptance,  it  being  sufficient  that  the  party 
against  whom  the  proceedings  are  instituted  has  acted  in 
the  office,  regardless  of  whether  thei'e  has  been  a  formal 
acceptance.  * 

§  656.  Where,  under  the  laws  of  a  state,  the  infor- 
mation is  allowed  in  cases  where  "  any  person  shall  *  483 
usurp,  intrude  into,  or  unlawfully  hold  or  exercise  any 
public  office,  civil  or  military,  or  any  franchise,"  or  where 
"  any  association  or  number  of  persons  shall  act  as  a  corpo- 
ration without  being  legally  incorporated,"  to  warrant  the 
proceedings  by  information  something  more  is  required  than 
a  mere  claim  to  the  exercise  of  the  franchise,  and  an  actual 
user  must  also  be  shown.  And  where,  under  such  a  statute, 
the  information  charges  respondents  with  claiming  and  using 
the  franchise  of  a  body  corporate,  it  is  not  necessary  that 
they  should  deny  the  claim  to  the  franchise,  but  it  is  sufficient 
that  they  deny  the  user,  since  this  constitutes  the  gravamen 
of  the  charge.* 

§  657.  As  regards  the  exercise  of  corporate  franchises 
dependent  not  upon  legislative  grant,  but  upon  prescriptive 
right  and  long  user,  it  may  be  remarked  that  every  presump- 
tion of  law  is  exercised  in  favor  of  long  possession.  And 
when  it  is  shown  that  the  franchise  which  is  assailed  has 
been  exercised  from  a  period  so  remote  that  its  foundation 
can  not  be  distinctly  traced,  or  its  origin  definitely  assigned, 

1  Queen  v.  Pepper,  7  Ad.  & E.  745.      E.  508. 

2  Queen  v.  Slatter,  11  Ad.  &  E.  *  People  v.  Thompson,  16  Wend. 
505.                                                          655. 

'Queen   v.    Quayle,    11  Ad.  & 
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the  exercise  of  the  franchise  will  not  be  presumed  to  be  a 
usurpation,  and  the  courts  will  not,  by  granting  the  informa- 
tion, originate  proceedings  for  questioning  its  validity. i 

S  658.  "While  the  interest  of  a  corporator  in  a  private 
corporation  is  generally  regarded  as  sufficient  to  make  him  a 
proper  relator,  in  proceedings  for  an  information  against  the 
usurpation  of  corporate  offices,  yet  he  may  by  his  own  acqui- 
escence forfeit  his  right  to  institute  the  proceeding,  even 
though  the  title  of  respondents  to  the  offices  is  defective. 
Thus,  where  members  of  a  corporation  have  attended  a  cor- 
porate meeting  and  participated  in  its  deliberations,  voting 
for  officers  and  acquiescing  in  the  result  of  the  election, 
although  knowing  certain  votes  to  be  illegal,  they  will  not 

afterwards  be  allowed  .to  question  the  legality  of  the 
*  484  election  by  an  information.  ^     And  the   granting  and 

refusing  leave  to  file  an  information  on  behalf  of  a 
private  person,  for  the  usurpation  of  an  office  under  a  private 
corporation,  is  regarded  as  resting  within  the  discretion  of 
the  court,  and  the  application  in  such  case  should  show 
clearly  that  the  office  in  question  is  a  corporate  office.' 

S  659.  Long  acquiescence  on  the  part  of  relators  in  the 
exercise  by  respondents  of  a  corporate  franchise  may  be  suffi- 
cient to  bar  them  from  relief  by  information,  and  the  fact 
that  they  show  no  right  in  themselves,  or  in  any  other  persons, 
which  depends  upon  their  invalidating  respondent's  title  is 
an  important  element  in  determining  whether  leave  shall  be 
granted  to  file  the  information,  and  these  circumstances 
combining  the  application  will  be  denied.*  And  the  con- 
duct of  the  relators,  as  well  as  their  motives  and  object,  and 
the  consequences  to  the  corporation  of  granting  leave  to  file 
the  information,  are  all  proper  elements  to  be  considered  by 

1  Queen  v.  Archdall,  8  Ad.  &  B.  'Gunton  v.  Ingle,  4  Crancli  C.  C. 
281.  438. 

2  State  11.  Lelire,  7  Rich.  284.  And  *  Rex  v.  Daws,  Burr.  2120.  See 
see  King  ii.  Stacey,  1  T.  R.  1.  also  King  v.  Stacey,  1  T.  R.  1. 
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the  court  in  passing  upon  the  application.'  So  the  fact  that 
the  relator  stands  in  the  same  situation  with  the  respondent, 
and  that  the  impeaching  of  respondent's  title  must  neces- 
sarily dissolve  the  corporation,  are  proper  circumstances  to 
be  taken  into  consideration  by  the  court  in  refusing  the 
application.  But  it  would  seem  tliat  the  fact  of  relator's 
title  having  been  previously  attacked  by  a  similar  informa- 
tion, which  was  afterwards  abandoned,  will  have  no  weight 
with  the  court  in  determining  whether  the  application  shall 
be  granted  or  refused.  *  And  the  state  itself  is  not  estopped 
from  instituting  proceedings  in  quo  warranto  against  a 
private  corporation,  upon  the  ground  that  it  has  been  recog- 
nized as  a  corporation  by  a  municipality  of  the  state.' 

§  660.  The  dissolution  of  a  corporation  and  the  revoca- 
tion of  its  franchises  are  generally  considered  matters  of 
legal  rather  than  of  equitable  cognizance,  and  unless  a  court 
of  chancery  is  especially  empowered  to  divest  a  corporation  of 
its  franchises,  the  more  appropriate  remedy  for  this  purpose 
is  by  an  information  in  the  nature  of  a  quo  warranto,  where- 
ever  there  is  a  body  corporate  de  facto,  assuming  to 
act  in  that  capacity,  but  which  from  some  defect  is  not  *  485 
authorized  to  exercise  corporate  powers.*  And  the 
fact  that  the  state  is  interested  in  the  corporation  as  a  stock- 
liolder,  constitutes  no  sufficient  reason  why  it  should  not,  in 
its  sovereign  capacity,  proceed  against  the  corporation  by  an 
information  to  procure  a  forfeiture  of  its  franchise.  ^ 

§  661.  Some  conflict  of  authority  has  existed  in  this  coun- 
try, as  to  the  effect  of  instituting  proceedings  against  a  cor- 
poration, eo  nomine,  as  an  admission  of  its  corporate  exist- 
ence. But  the  weight  of  authority  may  now  be  regarded  as 
sustaining  the  proposition  that  the  effect  of  filing  an  informa- 

'  Rex  «.  Daws,  Burr.  2120.  And  *  Baker  «.  Administrator  of  Back- 
Bee  King  ».  Bond,  2  T.  R.  767.  us,  33  111.   110 ;  Commonwealth  b. 

2  King  J).  Bond,  3  T.  R.  767.  .James  River  Co.  2  Va.  Cas.  190. 

i* Attorney  General  v.  Hanchett,  ^Commonwealth  k.  James  River 

43  Mich.  436.  Co.  3  Va.  Cas.  190. 
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tion  against  a  corporation  by  its  corporate  name,  to  procure 
a  forfeiture  of  its  charter,  or  to  compel  it  to  disclose  by  what 
authority  it  exercises  its  corporate  franchise,  is  to  admit  the 
existence  of  the  corporation.  When,  therefore,  the  informa- 
tion is  filed  against  the  respondent  in  its  corporate  name,  and 
process  is  issued  and  served  accordingly,  and  the  respondent 
appears  and  pleads  in  the  same  corporate  character,  its  cor- 
porate existence  can  not  afterwards  be  controverted.  ^  IS^oris 
it  necessary  in  such  case  that  respondent,  having  pleaded  its 
charter,  should  allege  a  performance  of  those  acts  which  were 
required  as  conditions  precedent  to  its  organization  and  legal 
existence.  2  Where,  however,  the  action  is  instituted  against 
individuals,  charging  them  with  usurping  the  privileges  and 
franchises  of  a  body  politic  and  corporate,  it  is  not  a  suffi- 
cient return  by  such  respondents  to  show  the  act  of  incorpo- 
ration, and  that  they  own  a  portion  of  the  capital  stock  of 
*  486  the  company,  being  members  thereof,  and  that  as  such 
members  in  connection  with  other  members  they  have 
exercised  the  franchises  in  question.  In  such  case  tlie  return 
should  also  show  that  the  respondents  are  empowered  by  the 
corporation  to  do  the  acts  complained  of,  and  that  their  action 
is  binding  and  obligatory  upon  the  corporation  itself,  since 
otherwise  it  is  merely  their  individual  action. ^  If,  however, 
the  information  is  filed  against  a  corporation  requiring  it  to 
show  by  what  authority  it  exercises  its  franchises,  it  is  a  suf- 
ficient defense,  prima  facie,  to  set  up  in  the  return  the  char- 
ter under  which  the  corporation  is  warranted  in  exercising  the 

'  State  v.   Cincinnati   Gas  Light  have  been  done  as  alleged  in  the 

Co.  18  Ohio  St.  362;  State  v.  Com-  information,  and  the  respondent  is 

mercial    Bank  of  Manchester,  33  then  called  upon  to  show  by  what 

Miss.  474.    But  see,  contra.  People  authority    such    acts    have    been 

«.   Bank   of  Hudson,   6  Cow.  217,  done. 

where  it  is  held  that  the  informa-  ^  state  v.   Commercial  Bank    of 

tion  in  such  case  is  merely  descrip-  Manchester,  33  Miss.  474.    And  sea 

tive,  and  the  use  of  the  corporate  Attorney  Generals.  Michigan  State 

name  is  not  an  affirmation  that  the  Bank,  2  Doug.  359. 

respondent  is  actually   a  corpora-  '  State  v.  Brown,   33  Miss.  500. 

tion,  but  only  that  by  that  name  acts  See  S.  C.  34  Miss.  688. 
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privileges  and  franchises  which  it  is  charged  with  having 
Tisurped,  since  the  charter  shows  that  the  corporation  was 
legally  created  in  the  first  instance,  and  the  law  Avill  pre- 
sume its  continued  existence  down  to  the  time  of  filing  the 
information.! 

§  662.  Where  the  object  of  the  information  is  to  correct 
the  usurpation  of  a  corporate  office,  a  different  doctrine  pre- 
vails from  that  applicable  to  the  cases  above  considered.  And 
where  the  information  is  filed  for  the  usurpation  of  an  office 
in  a  corporation  not  created  by  a  special  charter,  but  incorpo- 
rated under  the  general  law  of  the  state  for  that  purpose,  the 
existence  of  the  corporation,  as  such,  becomes  a  jurisdictional 
fact,  which  must  be  clearly  set  forth  in  the  pleadings,  and  the 
mere  allegation  of  corporate  existence  is  insufficient,  being 
only  a  conclusion  of  law  drawn  by  the  pleader.  The  corpo- 
ration being  organized  under  the  general  law,  by  acts  in  pais, 
the  mere  allegation  of  corporate  existence  can  not  apprise  the 
court  of  the  facts  constituting  such  corporate  existence,  and 
until  this  is  shown  it  is  not  made  to  appear  that  there  has 
been  a  usurpation  of  any  office.  * 

'  Attorney  General  v.  Michigan  shown  for  calling  upon  defendants 

State  Bank,  3  Doug.  359.  to  show  their  right  until  it  is  made 

^  People  «.  DeMill,  15  Mich.  164.  to  appear  that  a  corporation  exists. 
The  reasons  in  support  of  the  doc-  The  claim  to  a  corporate  franchise, 
trine  of  the  text,  are  very  clearly  which  does  not  exist  in  fact,  may 
laid  down  in  the  opinion  of  Mr.  be  a  great  public  wrong,  demand- 
Justice  Cooley,  as  follows :  "When  ing  immediate  redress;  but  the 
any  person  or  association  of  persons  claim  to  an  office  in  a  corporation 
is  charged  with  usurping  the  fran-  which  has  no  existence,  can  hardly 
chise  of  a  corporation,  it  is  suffi-  be  a  matter  of  public  concern,  un- 
cient  for  the  attorney  general  to  less  accompanied  with  the  attempt 
call  upon  them,  In  general  terms,  to  exercise  a  corporate  franchise; 
to  show  by  what  authority  they  in  which  case  the  remedy  would  be 
claim  the  right  to  exercise  such  an  information,  not  for  tlie  unlaw- 
franohise ;  but  when  the  very  na-  ful  intrusion  into  an  office,  but  for 
ture  of  the  proceeding  is  such  as  to  the  usurpation  of  the  franchise, 
assume  the  actual  existence  of  a  The  information  in  a  case  like  the 
corporation,  and  it  is  alleged  that  present  must,  therefore,  show  that 
defendants  usurp  some  authority  a  corporation  exists ;  for  until  that 
therein,  no    ground    whatever    is  is  shown,  it  is  not  made  to  appear 
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§  662  a.  While  the  filing  of  an  information  against  a  cor- 
poration by  its  corporate  name  is  treated  as  admitting  its 
corporate  existence  de  facto,  its  legal  right  to  exist  is  not 
thereby  admitted,  nor  the  right  to  exercise  any  other  fran- 
chise specified  in  the  information.  And  when,  in  such  case, 
a  charter  or  statute,  regular  upon  its  face,  is  pleaded  by 
respondent  as  its  warrant  for  the  exercise  of  the  franchise  in 
question,  it  is  competent  for  relator  to  show  by  way  of  repli- 
cation that  respondent  has  forfeited  its  charter  by  its  own  act, 
or  to  show  that  the  charter  does  not  confer  the  particular 
franchise  in  dispute.  And  if,  in  such  case,  it  is  shown  that 
the  charter  does  not  confer  the  right  to  exercise  the  particular 
franchise,  judgment  of  ouster  as  to  such  franchise  may  be 
rendered.! 

§  663.  Where  the  proceedings  are  instituted 
*  487  against  certain  persons  named,  and  others  alleged  to  be 
too  numerous  to  be  included  in  the  record,  charging 
them  with  usurping  the  franchises  of  a  corporation,  and  the 
respondents  named  plead  the  existence  of  the  corporation 
with  full  right  to.  use  the  franchises  in  question,  and  allege 
that  they  are  directors,  but  neither  admit  nor  deny  the 
allegations  that  they  assume  to  be  members  of  the  corpora- 
tion, except  in  so  far  as  they  admit  that  they  assume  to  act 
as  directors,  the  court  will,  in  the  absence  of  evidence  to  the 
contrary,  regard  them  as  claiming  to  be  members  of  the 
corporation,  and  will  consider  their  plea  as  a  plea  in  behalf 
of  all  the  respondents.  ^ 

§  664.  The  doctrine  may  now  be  regarded  as  well  estab- 
lished, that  an  information  in  the  nature  of  a  quo  warranto  is 
the  appropriate  remedy  against  persons  usurping  the  fran- 

that  there  is  any  oflBce  into  -which  of  the  existence  of  the  officers,  and 

the  defendants  can  intrude.    The  no  allegations  are  necessary  to  show 

precedents  in  proceedings   against  how  they  were  created." 

public  ofRcers,  are  not  applicahle,  '  State  v.  Pennsylvania  &.  0.  C. 

in  all  particulars,  to  the  case  before  Co.  33  Ohio  St.  121. 

us ;  since  those  are  cases  where  the  '^  State  ■».   Sherman,  S2  Ohio  St. 

courts  must  judicially  take  notice  411. 
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cliises  and  privileges  of  a  board  of  trustees  of  an  incorporated 
church  association.!  And  an  information  against  the  trust- 
ees of  a  church,  charging  them  witli  having  wrongfully 
usurped  their  office  and  vcith  having  unlawfully  taken  pos- 
session of  the  church  property,  excluding  the  relators,  the 
duly-elected  and  qualified  trustees  therefrom,  states  a  suffi- 
cient cause  of  action.  ^  And  it  is  to  be  observed  that  in  eases 
involving  the  right  of  appointment  to  offices  of  trust,  which 
are  controlled  by  and  subject  to  the  authority  of  ecclesiastical 
tribunals,  or  denominational  and  sectarian  authorities, 
the  civil  courts  are  sometimes  obliged,  from  the  nature  *  488 
of  the  case,  to  follow  and  be  guided  by  the  decisions 
of  the  ecclesiastical  tribunals,  as  to  the  qualifications  for  the 
offices  in  question,  and  they  may  be  governed  by  the  action 
of  such  tribunals  in  passing  upon  the  questions  presented  by 
the  information.  Thus,  where  it  is  provided  by  the  charter 
of  an  educational  institution,  that  vacancies  in  its  trustees . 
shall  be  filled  by  a  certain  presbytery  of  a  church,  in  deter- 
mining what  body  is  entitled  to  fill  such  vacancies,  the  civil 
courts  will  be  governed  by  the  decision  of  the  supreme  judi- 
cature of  that  church  having  jurisdiction  of  the  matter,  and 
if  it  has  decided  that  the  presbytery  claiming  the  right  to 
fill  the  appointment  is  no  longer  connected  with  the  church, 
such  decision  will  be  considered  final  on  proceedings  by 
information  against  the  trustees.  ^ 

§  665.  While,  as  we  have  just  seen,  the  jurisdiction  by 
information  in  the  nature  of  a  quo  warranto  is  properly  exer- 
cised against  persons  usurping  offices  in  religious  incorpora- 
tions, it  does  not,  in  this  country,  extend  to  ministers  of 
churches.  The  position  of  a  minister  is  considered  by  the 
I  courts  as  in  no  sense  a  public  office,  neither  is  it  in  any  man- 
ner connected  with  the  administration  of  justice,  nor  is  it  a 
right  or  franchise  belonging  to  the  state,  each  religious  asso- 

•  Commonwealth  v.  Arrison,  15  S.      i.  Farris,  45  Mo.  183. 
&  R.  127 ;  Commonwealth  v.  Gra-  »  Creek  v.  The  Statg,  77  Ind.  180. 

ham,  64  Pa.  St.  339.    And  see  State         '  State  i).  Farris,  45  Mo.  18S. 
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ciation  being  left  to  the  management  of  its  own  concerns 
without  control  by  the  state,  save  where  civil  and  property 
rights  are  involved.  Hence  an  information  will  not  lie  to 
show  by  what  authority  one  exercises  the  functions  of  a  min- 
ister in  a  religloiis  incorporation,  especially  where  the  person 
seeking  the  aid  of  the  court  and  the  respondent  do  not  claim 
under  the  same  act  of  incorporation. i 

§  666.  Upon  the  question  of  what  constitutes  such  a  sur- 
render of  corporate  rights  as  to  amount  to  a  forfeiture  of  the 
franchise  warranting  judgment  of  ouster,  the  general  rule  is 
laid  down  that  the  suflFering  an  act  to  bedone  whicli  destroys 
the  end  and  aim  for  which  the  corporation  was  creat- 
*  489  ed,  is  equivalent  to  a  direct  surrender  of  the  franchise. 
Thus,  where  it  is  alleged  in  the  information  that  the 
respondent,  a  banking  association,  has  assigned  and  trans- 
ferred so  much  of  its  property  as  to  render  it  unable 
to  continue  banking  operations,  a  sufficient  case  is  pre- 
sented to  warrant  a  forfeiture. ^  Where  a  mis-user  is 
relied  upon  as  the  foundation  for  proceedings  to  procure  a 
forfeiture  of  the  corporate  franchise,  it  must  appear  that  there 
has  been  such  a  neglect  or  disregard  of  the  corporate  trust, 
or  such  a  perversion  of  it  to  private  purposes,  as  in  some 
manner  to  lessen  the  utility  of  the  corporation  to  those  for 
whose  benefit  it  was  instituted,  or  to  work  some  public 
injury.  In  other  words,  the  mis-user  must  be  in  some  sense 
a  misdemeanor,  in  violation  of  the  trust.  * 

§  667.  To  constitute  a  non-user  of  the  franchise  a  sufli- 
cient  ground  for  a  forfeiture  upon  an  information  in  quo  war- 
ranto, there  must  be  a  total  non-user,  and  in  the  case  of  a 
banking  association,  a  mere  refusal  to  pay,  unless  arising 
from  continued  insolvency,  is  no  ground  for  a  forfeiture.* 

1  Commonwealtli  i).  Murray,  11  S.  *  People  «.  Bank  of  WasLington, 
&  R.  73.  6  Cow.  211 ;  People  v.  Bank  of  Hud- 

2  People  V.  Bank  of  Hudson,  6  son,  6  Cow.  217.   As  to  the  effect  of 
Cow.  217.  long  non-user  of  its  franchises,  in 

^  State    1).  Real  Estate   Bank,  5      a     proceeding     in    quo   warranto 
Ark.  595.         '  against  a  corporation  to  procure  its 
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And  it  is  important  to  observe  that  the  right  to  prosecute 
for  a  forfeiture  ceases  with  the  cause  on  which  the  informa- 
tion is  based.  When,  therefore,  an  information  is  filed  against 
a  banking  corporation  for  a  forfeiture  of  its  franchise  because 
of  insolvency,  although  the  corporation  has  actually  been  in 
an  insolvent  condition,  yet  if  the  proceedings  are  not  taken 
until  after  it  has  again  become  solvent,  respondent  is 
entitled  to  judgment  upon  a  demurrer  presenting  this 
question.  * 

§  667  a.  While  the  general  rule  is  well  established  that 
in  proceedings  in  quo  warranto  the  respondent,  claiming  the 
right  to  exercise  the  franchise  in  question,  must  prove  his 
title  thereto,  the  state  being  required  to  prove  nothing,  yet 
when  it  is  admitted  that  respondent  has  had  a  good  title  to 
the  franchise,  the  proceeding  being  based  upon  an  alleged 
abandonment  and  forfeiture  of  the  franchise,  the  aifirmative 
of  such  issue  and  the  burden  of  proof  are  with  the  state. 
Especially  is  this  the  rule,  under  a  statute  requiring  that 
the  issues  in  proceedings  in  quo  warranto  shall  be  tried  as  in 
other  civil  causes.  * 

§  668.  The  information  will  not  be  granted  to  disturb  the 
affairs  of  a  corporation  in  behalf  of  persons  who  show  no 
injury  to  their  franchise,  and  upon  the  ground  of  a  mere 
mistake  on  the  part  of  the  corporate  officers,  there  being  no 
usurpation  and  no  new  privilege  or  franchise  being  acquired.  ^ 
And  it  is  an  additional  ground  for  refusing  to  inter- 
pose in  such  a  case,  that  the  persons  complaining  were  *  490 
present  and  acquiesced  in  the  action  of  which  they 
complain.* 

§  669.  As  regards  the  effect  of  proceedings  by  informa- 
tion, upon  an  action  already  pending  at  law  in  the  ordinary 
form  against  the  same  corporation,  it  is  held  that  the  pend- 

dlssolution,  see  State  e.  Pipher,  28  son,  lb.  217. 

Kan.  137.  2  state  ».  Haskell,  14  Nev.  209. 

1  People  «.  Bank  of  Niagara,  6  » King  «.  Staoey,  1  T.  R.  1. 

Cow.  196;  People  ®.  Bank  of  Hud-  *King  v.  Staoey,  1  T.  R.  1. 
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ency  of  the  information  does  not  of  itsolf  confer  any  riglil 
to  quash  upon  motion  the  proceedings  in  the  action  at  law. 
Such  a  motion  to  quash,  being  allowable  only  for  defects 
appearing  on  the  face  of  the  proceedings,  can  not,  therefore, 
be  sustained  because  of  the  subsequent  institution  of  pro- 
ceedings by  information  against  the  same  corporation. i- 

§  670.  The  information  will  not  be  allowed  when  its  ob- 
ject is  to  attack  a  charter  granted,  by  the  sovereign,  by 
assailing  the  title  of  an  ofBcer  appointed  under  the  charter, 
and  who  is  in  actual  possession  of  his  office.  ^  And  a  corpora- 
tion can  only  be  ousted  from  the  exercise  of  franchises  beyond 
the  scope  of  its  charter,  in  a  proceeding  to  which  it  is  a  part}-; 
and  this  will  not  be  done  upon  an  information  against  th6 
officers  alone  of  the  corporation.*  Nor  will  the  remedy  by 
information  be  extended  to  the  case  of  a  mere  servant  of  a 
corporation,  who  exercises  no  functions  or  authority  under 
the  sovereign  power.* 

§  671.  Where  the  information  is  brought  for  the  purpose 
of  testing  the  right  to  an  office  in  a  private  corporation,  the 
proceedings  of  the  board  of  directors  of  the  corporation  in 
the  removal  and  appointment  of  officers,  within  the  scope 
of  their  powers  are  to  be  presumed  correct  until  the  contrary 
is  shown.  Every  reasonable  intendment  is  made  in  favor  of 
the  regularity  and  correctness  of  such  proceedings,  and  the 
burden  of  proof,  therefore,  rests  upon  him  who  assails  their 
correctness.  ^ 

§  672.  A  clause  in  the  charter  of  an  incorporated  com- 
pany providing  that  it  shall  not  be  dissolved  before  a  certain 
specified  time,  or  until  all  its  debts  are  paid,  does  not  secure 
to  the  corporation  immunity  from  a  dissolution  by  a  seizure 
of  its  franchises  on  proceedings  by  information.  Such  a 
clause  is  regarded  rather  as  a  right  retained  by  the   state 

'  Commercial  Bank  v.  McCaa,  16         <  King  v.  Corporation  of  Bedford 

Miss.  720.  Level,  C  East,  356. 
2 Queen  «.  Taylor,  11  Ad.  &  E.  949.  <•  State  v.  Kupferle,  44  Mo.  154. 

» State  V.  Taylor,  25  Ohio  St.  279. 
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than  as  a  privilege  granted  to  the  corporation,  being 
intended   only  to  prevent  its    voluntary   dissolution  *  491 
before  the  expiration  of  its  charter,  without  payment 
of  its  debts.  1 

§  673.  Upon  a  quo-warranto  information  to  test  the  title 
of  directors  in  an  incorporated  company,  a  plea  by  the  re- 
spondents setting  up  the  fact  of  their  resignation  and  the 
appointment  and  qualification  of  their  successors,  constitutes 
no  answer  to  the  information.  If  such  a  defense  were  to  be 
allowed,  it  would  be  in  the  power  of  respondents,  by  succes- 
sive resignations,  to  render  the  proceedings  wholly  ineffect- 
ual. And  such  a  case  is  clearly  distinguishable  from  cases 
where  the  term  of  office  expires  pending  the  pi'oceedings.* 

§  674.  "Where  the  information  is  sought  to  try  the  title 
to  corporate  ofiices,  the  court,  in  determining  who  was  actu- 
ally elected  to  the  ofiice,  will  not  give  the  same  effect  to 
votes  offered  but  not  received,  as  is  given  to  votes  actually 
received  by  the  judges  of  election.  It  can  only  oust  the 
respondents  from  the  ofiice  which  they  assume  to  hold,  if  they 
have  not  been  legally  elected  thereto,  and  afford  the  party 
whose  votes  were  improperly  rejected  an  opportunity  of 
voting  at  another  election.  ^ 

§  675.  As  regards  the  time  when  the  proceedings  should 
be  instituted  to  test  the  title  to  a  corporate  ofiice,  while  it  is 
conceded  that  if  the  information  be  brought  before  the  expi- 
ration of  the  term  of  ofiice,  it  may  be  continued  and  deter- 
mined after  its  expiration,  yet  the  rule  is  otherwise  when  the 
term  of  ofiice  has  already  expired,  and  the  title  to  a  defunct 
ofiice  will  not  be  tried  in  a  proceeding  instituted  against  the 
successor  in  office.* 

S  676.  "Where  the  information  charged  respondents  as 
individuals  with  having  usurped  and  exercised  the  privileges 

"  State  Bank  cf  Indiana  b.  The  ^  State  v.  McDaniel,  33  Ohio  St. 

State,  1  Blaclif.  367.  354. 

2  State  V.  McDaniel,  33  Ohio  St.  ♦  Commonwealth    ii.    Smith,    45 

354.  Pa.  St.  59. 
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of  a  banking  corporation,  and  they  plead  a  disclaimer  of  any 
right  to  use  and  enjoy  the  franchises  mentioned  in  the  infor- 
mation, together  with  a  plea  of  not  guilty  allowed  them  by 
statute,  if  the  prosecution  introduces  evidence  tending 
*  492  to  show  the  exercise  of  the  franchises  in  question  by 
the  respondents  as  individuals,  it  is  competent  for 
them  to  show  by  proper  evidence  that  the  corporation  was 
duly  organized  by  law,  and  that  they  did  the  acts  complained 
of,  not  in  their  individual  capacity,  but  as  officers  of  the  cor- 
poration. * 

§  677.  The  legality  of  the  election  of  trustees  of  a  private 
corporation,  such  as  a  cemetery  association,  and  their  conse- 
quent right  to  conduct  the  affairs  of  such  association  will  not 
be  determined  by  bill  in  chancery,  such  a  case  being  regarded 
as  one  which  falls  appropriately  within  the  jurisdiction  of  the 
common-law  courts  by  proceedings  in  the  nature  of  quo 
warranto.  ^ 

§  677  a.  An  information  in  quo  warranto  will  lie  against 
a  railway  company  for  a  breach  of  its  duty  to  keep  its  princi- 
pal place  of  business  and  its  records  and  the  residence  of  its 
officers  within  the  state  in  which  it  is  incorporated.  ^  But 
when  it  is  sought  to  forfeit  the  franchise  of  a  railway  com- 
pany for  alleged  non-compliance  with  the  terms  of  its  grant, 
it  should  appear  that  the  company  is  in  default  in  the 
matters  which  are  claimed  as  the  ground  of  forfeiture.* 

1  State  D.  Brown,  34  Miss.  688.  E.  Co.  45  Wis.  579. 

2Hullman«.  Honcomp,  SOMoSt.  *  Harris  «.  M.  V.  &  S.  I.  R.  Co. 

237.  51  Miss.  603. 
'State  v.  Milwaukee,  L.  S.  &  W. 


CHAPTEE    XVI. 

OF  QUO  WAERANTO  AGAINST  MUNICIPAL  CORPORATIONS. 

§  678.  The  remedy  as  recognized  in  England  and  America. 

679.  Municipal  francliises  formerly  seized  in  England ;  case  of  city  of 

London. 

680.  Francliises  not  forfeited  or  seized  in  this  country. 

681.  Statute  of  Anne  and  its  effect. 

682.  Information  allowed  in  England  by  private  relator;  considerations 

influencing  the  court ;   discretion  of  kings  bench. 

683.  Discretion  exercised  as  to  private  relator  in  this  country. 

684.  Information  against  pretended  corporation. 

685.  Information  lies  to  determine  title  of  members  of  common  council. 

686.  Acquiescence  in  irregularities  bars  relief. 

687.  Limitations  upon  the  rule  as  to  acquiescence. 

688.  Corporation  must  actually  be  in  existence ;  incompatible  offices; 

user. 

689.  Information  not  allowed  to  interfere  with  municipal  legislation. 

690.  Does  not  lie  for  performance  of  duty ;  nor  to  question  validity  of 

municipal  subscription. 

691.  When  allowed  on  information  and  belief. 

693.  Period  of  limitation  at  common  law  and  by  statutes  in  England. 

693.  Effect  of  disclaimer  and  judgment  of  ouster  upon  second  infor- 

mation. 

694.  Distinction  between  usurpation  of  office,  and  of  franchise  attached 

to  office. 

695.  Inquiry  as  to  corporate  existence ;  office  held  at  pleasure  of  muni- 

cipal  board. 

696.  Charter  can  not  be  attacked  by  information  against  officer. 
696  a,.  When  information  lies  against  board  of  education. 

696  5.  Burden  of  proof  rests  upon  respondents. 

§  678.     The  propriety  of  a  quo-warranto  informa- 
tion to  correct  usurpations  of  the  franchises  of  muni-  *  493 
cipal  corporations,  as  well  as  to  determine  the  title  by 
which  such   bodies  exercise   their  franchises,  has  long  been 
recognized  in  England.     Indeed,  the  jurisdiccion  by  informa- 

(539) 
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tion  in  the  nature  of  a  quo  warranto,  as  exercised  in  that 
country,  has  been  almost  wholly  confined  to  cases  affecting 
offices  or  franchises  in  municipalities,  and  the  reports 
*  494  afford  but  few  instances  where  the  remedy  has  been 
applied  to  private  or  trading  corporations,  and  still 
fewer  where  it  has  been  invoked  to  determine  questions  of 
disputed  title  to  public  ofiice.  In  the  United  States,  the 
information  has^  been  less  frequently  employed  against  muni- 
cipal corporations,  although  the  propriety  of  the  remedy  in 
such  C2ses  is  satisfactorily  established,  i 

§  679.  InEngland,  the  information  was  formerly  employed 
when  it  was  desired  to  seize  into  the  hands  of  the  crown  the 
franchises  and  liberties  of  any  municipal  corporation,  and  the 
remedy  was  freely  resorted  to  by  Charles  II.  and  James  II.  for 
this  purpose.  Indeed,  the  jurisdiction  by  quo-warranto  infor- 
mation, during  the  reign  of  these  monarchs,  was  employed 
exclusively  to  strengthen  the  power  of  the  crown,  at  the 
expense  of  the  principal  municipalities  throughout  the  king- 
dom, and  it  was  invoked  upon  the  most  frivolous  pretexts, 
and  judgments  of  forfeiture  and  seizure  were  had  in  many 
cases  affecting  the  oldest  and  wealthiest  municipalities  in  the 
kingdom.  These  extraordinary  proceedings  reached  theircul- 
mination  in  the  case  of  the  city  of  London,  decided  in  the 
thirty-fifth  year  of  Charles  II.,  in  which  judgment  of  for- 
feiture of  the  entire  franchises  of  the  city  was  pronounced, 
and  they  were  seized  into  the  hands  of  the  crown. ^     The  case 

'  See  upon  the  general  subject  of  first,  of  being  a  body  corporate  and 

quo  warranto  to  municipal  corpora-  politic,  by  the  name  of  mayor  and 

tions,  Dillon  on  Municipal  Corpora-  commonalty  and  citizens  of  the  city 

tions,  ch.  XXI,  where   a  valuable  of  London;   second,  of  having  and 

collection  of  cases  may  be  found,  electing  sheriffs  of  the    city  and 

2  Rex  V.  City  of  London,  Hilary  county  of   London  and  county  of 

Term,  35  Charles  II.,  3  Harg.  State  Middlesex;  third,  that  the  mayor 

Trials,  545.    The    information    in  and  aldermen  should  be  justices  of 

this  case  set  forth  that  the  mayor,  the  peace  and  hold  sessions  of  the 

commonalty    and  citizens  of  Lon-  peace.    To  these  several  charges  ot 

don  claimed  and  used,  without  war-  usurpation,  the  municipal  authori- 

rant,  the  liberties   and  privileges,  ties  pleaded  in  substance,  first,  that 


CHAP.  XVI.]    AGAINST  MUNICIPAL  COEPOEATIOBTS.        541 

has  never  been  regarded  as  a  pi-ecedent  in  England, 

and  the  judgment  was  reversed  by  a  subsequent  act  of  *  495 

parliament,  which   also  provided  that  the   franchises 


they  were  a  "body  corporate,  etc.,  by 
prescription,  and  second,  by  divers 
cliarters  from  tlie  crown,  under 
whicli  they  justified  the  use  of  the 
franchises  in  question.  The  attor- 
ney general  replied,  denying  that 
they  were  a  body  corporate,  and 
l^leading,  first,  that  they  had  ille- 
gally exacted  money  from  the  king's 
subjects  by  a  pretended  by-law, 
levying  charges  upon  persons  sell- 
ing provisions  in  the  public  mar- 
kets; second,  that  the  respondents 
had  voted  to  exhibit  a  certain  peti- 
tion to  the  king,  setting  forth  that, 
by  the  prorogation  of  parliament, 
the  prosecution  of  public  justice  of 
the  kingdom  had  received  inter- 
ruption. To  this  the  municipal  au- 
thorities pleaded  several  pleas  by 
way  of  rejoinder,  and  protested  that 
no  act,  deed  or  by-law  made  by  the 
mayor,  aldermen  and  common 
council,  was  the  act  or  deed  of  the 
body  corporate.  They  also  rejoined 
that  the  tolls  imposed  upon  persons 
coming  to  market  were  reasonable 
and  just,  and  that  the  city  was  fully 
authorized  to  exact  such  tolls  to 
,  provide  for  the  expenses  of  main- 
taining the  markets,  the  right  to  ex- 
act tolls  being  founded  upon  pre- 
scription. Other  pleadings  followed 
on  both  sides,  but  the  above  suffi- 
ciently indicate  the  issues  pre- 
sented. The  case  was  exhaustively 
argued  both  for  the  crown  and  the 
city,  the  principal  burden  of  the 
argument  turning  upon  the  question 
whether  the  municipal  franchises 


could  be  forfeited  and  seized  into 
the  king's  hands.  The  court  were  ■ 
unanimously  of  opinion:  "1.  That 
a  corporation  aggregate  might  be 
seized.  That  the  statute  38  E.  3, 
cap.  10,  is  express,  that  the  fran- 
chises and  liberties  of  the  city, 
upon  such  defaults,  should  be  taken 
into  the  king's  handd.  And  that 
bodies  politic  may  offend  and  be 
pardoned,  appears  by  the  general 
act  of  pardon,  13  Car.  8,  whereby 
corporations  are  pardoned  all 
crimes  and  offenses.  And  the  act 
for  regulating  corporations,  13  Car. 
3,  which  provides  that  no  corpora- 
tion shall  be  avoided  for  anything 
by  them  misdone  or  omitted  to  be 
done,  shows  also  that  their  charters 
may  be  avoided  for  tilings  by  them 
misdone,  or  omitted  to  be  done. 
3.  That  exacting  and  taking  money 
by  the  pretended  by-law  was  extor- 
tion, and  a  forfeiture  of  the  fran- 
chise of  being  a  coi'poration.  3. 
That  the  petition  was  scandalous 
and  libellous,  and  the  making  and 
publishing  it  a  forfeiture.  4.  That 
the  act  of  the  common  council  was 
the  act  of  the  corporation.  5.  That 
the  matter  set  forth  in  the  record 
did  not  excuse  or  avoid  those  for- 
feitures set  forth  in  the  replication. 
6.  That  the  information  was  well 
founded.  And  gave  judgment  that 
the  franchise  should  be  seized  into 
the  king's  hands,  but  the  entry 
thereof  respited  till  the  king's  pleas- 
ure was  known  in  it." 
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of  the   city  sliould  never  be  seized  for  any  misdemeanor  or 
forfeiture.  ^ 

S  680.  In  this  country,  it  is  believed  that  no  instances  can 
be  found  -where  the  charter  or  franchises  of  a  municipal  cor- 
poration have  been  forfeited  or  seized  upon  proceedings  in 

quo  warranto,  on  account  of  misconduct   of  corporate 
*  496  officers.     The   privileges    and    franchises    granted  by 

charters  to  municipal  bodies,  imder  the  American 
system,  are  deemed  rather  for  the  benefit  of  the  people  of 
the  municipality,  than  for  its  officers,  or  for  the  corporation 
as  such.  Hence  the  courts  will  not  permit  usurpations  on  the 
part  of  municipal  officers,  or  contests  between  such  officers 
as  to  their  relative  functions  and  powers,  to  be  used  as  the  . 
foundation  for  proceedings  in  quo  warranto  to  forfeit  the 
franchises  of  the  municipality.  The  charter  being  the  char- 
ter of  the  people,  their  rights  and  privileges  are  not  to  be 
taken  away  because  of  contests  between  corporate  officers  as 
to  their  relative  riglits,  since  any  usurpation  on  the  part  of 
such  officers  may  be  corrected  by  suitable  process,  without 
resorting  to  a  forfeiture  of  the  franchises  and  liberties  of  the 
citizens  and  corporators.  ^ 

•  3   William    &  Mary,  ch.  8,    9  suance  of  this  power  he  has  filed 

English  Statutes  at  Large,  79.  this   suggestion  against  the   corpo- 

2  Commonwealth  v.  City  of  Pitts-  ration  of  the  mayor,  aldermen,  and 

burgh,  14  Pa.  St.  177.    See  also  Dil-  citizens  of  Pittsburgh ;  and  alleges 

Ion  on   Municipal  Corporations,  g  that  by  the  ordinance  of  the  coun- 

720.     In  Commonwealth  «.  City  of  cils  which  repealed  a  certain  prior 

Pittsburgh,  the  doctrine  of  the  text  ordinance,  passed  in  1831,  vesting  • 

was  very  clearly  enunciated  in  the  in  the   mayor  the  appointment  of 

opinion  of  the  court,  by  Mr.  Justice  the  night  watch  and  patrol ;  also  by 

CoTJLTER,  as  follows:     "The  attor-  vesting  the    appointment   of  said 

ney  general  is  required  by  the  3d  watch   in  a  committee  of  councils, 

section    of  the  act  in   relation  to  and  finally  by  the  appointment  of 

writs  of  quo  warranto,  passed  16th  the   night   watch   by  the    co'Uicila-. 

of  June,   1836,   whenever  he  shall  themselves,   the    said    corporation 

believe  that  any  corporation  has  has  claimed  to  use,  and  has  used 

forfeited  its  corporate  rights,  priv-  unlawfully,  liberties  and  franchises 

lieges,  or  franchises,  to  file  a  sug-  not  belonging  to  it;   and  all  which 

gestion  and  to  proceed  to  the  deter-  privileges  the  said  corporation  has 

mination  of  the  matter,  and  in  pur-  usurped  against  the  commonwealth, 
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§  681.     The  statute  of  Anne  extended  the  remedy 
by  quo-warranto  information,  which  had  before   been  *  497 
considered  much  in  the  nature  of  a  prerogative  one,  to 
private  citizens  desiring  to  test  the  title  of  persons  usurping 
or  executing   municipal  offices  and  franchises,  and  rendered 
any   person  a  competent  relator  in  such   proceedings   who 


etc. ;  and  a  rule  was  granted,  at  his 
instance,  against  the  corporation, 
to  show  cause  why  a  writ  of  quo 
warranto  should  not  issue  against 
the  said  corporation,  commanding 
them  to  appear  and  show  by  what 
authority  they  exercised  suoli  priv- 
ileges and  franchises.  The  corpo- 
ration appeared  at  the  return  of  the 
rule,  and  was  heard  by  its  attor- 
neys, and  the  commonwealth  was 
heard  by  the  representative  of  the 
attorney  general.  Tlie  corporation, 
even  admitting  all  the  allegations 
ia  the  suggestion,  has  not  usurped 
from  the  commonwealth  any  lib- 
ertj',  franchise,  or  privilege;  nor 
has  it  by  any  thing,  or  act,  shown 
to  this  court,  invaded  the  rights  or 
privileges  of  any  other  corporation, 
nor  the  rights  or  privileges  of  the 
people  at  large.  It  has  used  no 
franchise,  or  privilege,  that  did  not 
belong  to  the  corporation.  It  has 
done  nothing  more  than  use  priv- 
ileges and  franchises,  unquestion- 
ably belonging  to  the  corporation, 
and  incident  to  the  emergencies 
and  requirements  of  its  beneficial 
existence,  to  wit :  the  appointment 
of  a  night  watch.  That  the  corpo- 
ration possessed  this  power,  will 
hardly  be  questioned  by  any  rea- 
sonable man.  That  two  of  the  func- 
tionaries, the  legislative  depart- 
ment, the  councils,  and  the  exec- 
utive department,  the  mayor,  have 
disputed  about  their  respective  pow- 


ers in  the  matter,  is  admitted.  But 
the  charter  was  not  granted  for  the 
benefit  of  the  mayor  or  the  councils 
either,  but  for  the  benefit  of  the  peo- 
ple of  the  great  municipality.  The 
law  has  abundant  means  and  pow- 
er of  settling  this  dispute  between 
the  functionaries,  without  detriment 
to  the  people  or  corporation.  Then 
why  should  the  people  be  punished 
for  the  wrangling  of  the  olficers. 
The  charter  is  the  charter  of  the 
people,  and  shall  they  be  punished 
by  wresting  it  from  them,  and 
throwing  their  whole  concerns  into 
confusion  and  disorder,  because  tlie 
mayor  and  council  dispute  ?  The 
municipality  of  the  city  govern- 
ment has  been  built  up  and  per- 
fected through  a  course  of  many 
years,  and  by  many  acts  of  assem- 
bly; and  by  many  by-laws  and  or- 
dinances,  as  they  were  suggested  by 
experience  and  time.  And  shall  all 
this  fair  fabric,  on  which  lay  so 
many  duties  and  obligations,  on 
whicli  most  of  the  welfare  and 
security  of  the  citizens  of  a  great 
community  depend,  be  torn  down 
and  destroyed  by  the  turbulence  of 
an  ofBcer  or  officers  ?  A  case  has 
been  cited  from  the  reign  of  the 
Stuarts  in  England,  as  authority 
and  precedent,  in  the  instance  of 
the  forfeiture  of  the  charter  of  Lon- 
don, for  irregularity  in  passing 
some  ordinance.  But  it  must  be 
recollected  that  the  object  and  pol- 
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might  first  obtain  leave  of  the  court  to  file  an  informa- 
*  498  tion.     It  also  provided  for  judgment  of  ouster,  as  well 

as  a  fine  against  persons  found  guilty  of  usurping  or 
intruding  into  such  offices  >and  franchises,  and  authorized  the 
court  to  grant  a  reasonable  time  for  pleading,  besides  fixing 
the  costs  of  the  proceedings.!  The  object  of  the  statute  of 
Anne,  in  as  far  as  relates  to  the  usurpation  of  corporate 
franchises,  was  held  to  be  the  promotion  of  speedy  justice 
against  such  usurpation,  as  well  as  to  quiet  the  possession  of 
those  who  were  lawfully  entitled  to  the  exercise  of  the  fran- 
chise.    And  the  efiect  of  the  act  was  to  vest  the  court  with 


icy  of  the  royal  government  at  that 
time,  was  to  circumvent  the  liber- 
ties of  the  people,  and  one  means 
of  doing  that  was  to  forfeit  the 
franchises  of  corporations,  through 
the  instrumentality  of  pliant  judges 
who  then  held  the  office  at  his  will, 
to  the  use  of  the  king,  who  granted 
them  out  to  his  creatures  upon  prin- 
ciples less  favorahle  to  liberty.  But 
after  the  revolution  in  1688,  when 
that  race  was  driven  from  the 
throng,  tV.o  parliament  reversed 
this  decision  or  judgment,  and 
enacted  that  thereafter,  the  fran- 
chises of  the  city  should  not  be 
forfeited  for  any  cause  by  the 
courts.  And  why  should  the  fran- 
chise of  any  municipal  govern- 
ment be  forfeited  on  account  of  the 
misconduct,  alleged  or  real,  of  its 
officers?  The  usurpation  of  offi- 
cers can  be  corrected  by  suitable 
means,  leaving  untouched  the 
rights,  franchises,  and  liberties  of 
the  citizens  and  corporators.  Tf 
the  mayor,  who  we  must  believe 
from  the  force  of  the  suggestion,  is 
the  real  complainant,  had  filed  a 
suggestion  against  the  council  for 
usurping  his  functions,  this  court 
could,  under  the  eighth  section  of 


the  act  relating  to  writs  of  quo 
warranto,  have  made  him,  although 
the  relator,  a  party  respondent  also, 
and  then  determined  on  his  rights 
and  authority,  as  well  as  on  those 
of  the  councils;  and  could  have 
pronounced  judgment  of  ouster 
against  whoever  was  in  the  wrong; 
and  in  such  case,  by  the  15th  sec- 
tion of  the  act  of  April  13,  1850, 
being  a  supplement  to  the  act  re- 
lating to  orphan's  courts,  this  court 
could  have  appointed  trustees  from 
among  the  citizens  eligible  to  office 
in  the  corporation,  as  trustees  to 
take  charge  of  the  corporation,  un- 
til new  officers  were  chosen  accord- 
ing to  the  provisions  of  the  charter. 
But  in  this  proceeding  we  could 
pronounce  no  judgment,  except  for- 
feiture of  franchises  and  of  the 
charter,  against  the  corporation, 
which  would  dissolve  it  and  return 
it  to  its  original  elements.  We  can 
not  think  of  such  a  result;  there  is 
not  the  slightest  cause  for  jt.  The 
proceeding  has  worn  a  grotesque 
appearance,  in  my  judgment,  from 
the  beginning.  The  rule  is  there- 
fore discharged." 
'  Bee  Appendix,  A. 
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discretionary  powers  as  to  granting  leave  to  file  the  informa- 
tion, which  is  not  allowed  as  of  course,  but  only  in  the 
exercise  of  a  sound  judicial  discretion  applied  to  the  partiu 
ular  circumstances  of  each  case.  * 

§  682.  In  England,  the  rule  is  believed  to  be  absolute 
that  an  information  will  not  lie  against  persons  for  claiming 
to  act  as  a  private  corporation,  unless  -the  proceedings  are 
instituted  in  the  name  of  the  attorney  general.*  A  distinc- 
tion, however,  is  recognized  between  such  cases  and  cases  of 
corporate  bodies  exercising  powers  of  government  and 
municipal  authority.  And  an  information  will  lie  in  *  499 
behalf  of  a  private  relator  to  test  the  right  of  an 
officer  in  a  municipal  corporation,  upon  grounds  affecting  his 
title,  and  it  affords  no  valid  objection  to  the  exercise  of  the 
jurisdiction  in  such  a  case,  that  the  title  of  every  other 
officer  of  the  municipal  body  is  tainted  with  the  same  defect.  ^ 
But  even  in  the  case  of  a  municipal  corporation,  it  is  wholl}- 
discretionary  with  the  court  to  grant  or  withhold  permission 
to  file  the  information.  And  the  fact  that  a  dissolution  of 
the  body  corporate  may  reasonably  be  apprehended  from 
making  the  rule  for  the  information  absolute,  while  not  a 
conclusive  objection  to  interfering,  is  a  consideration  proper 
to  be  taken  into  account  in  passing  upon  the  application. 
So  the  fact  that  the  affidavits  in  support  of  the  rule  impute 
no  corrupt  or  fraudulent  motives  for  the  acts  complained  of, 
and  do  not  allege  that  such  acts  have  resulted  in  any  incon- 
venience, or  have  produced  any  hardship  or  injustice,  may 
properly  be  taken  into  consideration.*  And  it  is  always  in 
the  discretion  of  the  court  of  kings  bench  to  grant  or  refuse 
leave  to  file  the  information  in  behalf  of  individual  corpo- 
rators, such  cases  being  distinguished  from  those  where  the 

'  Rex  V.  Wadroper,  Burr.  1964.  v.  Ogden,  10  Barn.  &  Cress.  230. 

2  See  King  v.  Ogden,  10  Bam.  &  *  King  v.  Parry,  6  Ad.  &  E.  810. 

Cress.  330.  See  also   State  v.  Tolan,  4  Vroom, 

'  King  V.  White,  5  Ad.  &  E.  013,  195. 
the  case  distinguislied  from  King 
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attorney  general  prosecutes  in  behalf  of  the  government  and 
where  the  information  may  be  exhibited  without  leave  of  the 
court.  1 

8  683.  A  similar  discretion  is  exercised  ,in  this  country 
in  granting  or  withholding  leave  to  file  the  information  at 
the  instance  of  a  private  relator.  And  the  fact  that  the  suc- 
cessful prosecution  of  the  information,  which,  is  sought  to 
try  respondent's  right  to  the  office  of  alderman  in  a  muni- 
cipal council,  would  result  in  the  suspension  of  all  municipal 
government  in  the  city  for  a  long  period  of  time,  is  a  proper 
consideration  to  be  addressed  to  the  court.  If,  in  such  case, 
the  only  defect  in  rest)ondent's  title  is  a  mistake  in  the  day 

of  election,  there  being  no  allegation  of  fraud  or  cor- 
*  500  ruption  against  any  person  connected  with. the  election, 

the   court    may  properly  withhold   leave    to   file  the 
information.  2 

§  684.  The  creation  of  corporate  franchises  being  an  at- 
tribute of  sovereignty,  only  to  be  exercised  by  the  supreme 
power  in  the  state,  all  who  presume  to  exercise  such  fran- 
chises without  due  authority  are  liable  to  proceedings  by  in- 
formation in  the  nature  of  a  quo  warranto.  And  it  is  held 
in  Vermont,  where  it  is  sought  to  exercise  the  privileges  and 
powers  of  a  municipal  corporation,  witliout  authority  of  lav,-, 
that  an  information  is  the  proper  remedy,  and  the  court  will 
give  judgment  that  the  pretended  corporation  be  dissolved.' 

'  King  «.  Trevenen,  2  Baru.  &  usurpation  of  corporate  francliises, 
Aid.  479.  without  any  legal  warrant.  In  such 
2  State  v.  Tolan,  4  Vroom,  195.  cases  the  law  is  well  settled,  in 
2  State  ■B.Bradford,  32  Vt.  50.  England,  that  upon  the  information 
The  court,  Kedpibld,  C.  J.,  say :  of  the  attorney  general,  the  court 
"  We  are  satisfied  from  the  evi-  of  kings  henoh  will  abate  and  dis- 
dence  in  the  case,  that  there  could  solve  the  corporation,  whether  it 
not  have  been  a  legal  majority  of  be  a  private  or  public  one.  When 
the  voters  present  at  the  meeting  in  the  corporation  is  of  a  public  char- 
favor  of  accepting  the  charter,  and  acter,  lilie  a  town  or  village,  which 
that  it  did  not,  therefore,  become  constitute  integral  portions  of  the 
a  binding  law.  The  organization,  sovereignty  itself,  there  is  more 
therefore,     under    it,    is    a    mere  propriety  in  visiting  the  usurpa- 
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§  685.  Tlie  propriety  of  a  quo-warranto  information, 
as  a  means  of  determining  the  right  to  hold  offices  in  muni- 
cipal  corporations,  is  too  well  established  to  admit  of  contro- 
versy.' And  while  it  is  true  that  the  common  council  of  a 
city  is,  to  a  certain  extent,  a  legislative  body,  yet  it  bears  no 
Buch  relation  to  a  purely  legislative  body,  as  the  legislature 
of  a  state,  as  to  deprive  the  courts  of  their  jurisdiction  by 
quo  warranto  over  the  municipal  body.  An  information  will 
therefore  lie  to  forfeit  the  office  of  members  of  a  city  council, 
notwithstanding  the  council  is  made,  by  an  act  of  legislature, 
the  judge  of  the  qualifications  of  its  own  members,  and  not- 
withstanding the  existence  of  a  remedy  by  impeach- 
ment for  misdemeanors  in  office.  ^     Where,  however,  a  *  501 


tion  of  these  important  functions  of 
sovereignty  witli  tliis  formal  denial 
of  their  right  to  exercise  sucli 
usurpation,  than  in  the  case  of  a 
mere  private  corporation,  but  the 
law  seems  to  be  the  same  in  either 
case." 

'  Commonwealth  ».  Meeser,  44 
Pa.  St.  341;  Commonwealth  v. 
Allen,  70  Pa.  St.  465. 

2  Commonwealth  «.  Allen,  70  Pa. 
St.  405.  This  was  an  information 
in  the  nature  of  a  quo  warranto, 
calling  upon  respondents  to  show 
by  what  right  they  held  the  office 
of  common  councilmen  of  Phila- 
delphia, tlie  ground  of  forfeiture 
relied  upon  being  that  they  were 
also  sureties  on  the  official  bond  of 
the  city  treasurer.  An  act  of  legis- 
lature provided  that  it  should  be 
unlawful  for  any  councilman  to  be 
surety  upon  such  official  bond,  and 
that  a  violation  of  the  act  should 
forfeit  his  office.  The  respondents 
demurred  upon  the  ground  that  by 
an  amend'ment  to  the  city  charter 
it  was  provided  that  "the  select 
and  common  council,  respectively, 


shall  in  like  manner  as  each  branch 
of  the  legislature  of  this  common- 
wealth judge  and  determine  upon 
the  qualifications  of  their  mem- 
bers," and  that  therefore  the  proper 
tribunal  to  determine  the  question 
was  the  common  council  itself.  It 
was  also  urged,  as  a  ground  of  de- 
murrer, that  the  statutory  remedy 
by  impeachment  should  be  fol- 
lowed. The  opinion  of  th6  court 
was  delivered  by  Agnew,  J.,  as  fol- 
lows :  "  We  can  not  doubt  the  juris- 
diction of  the  court  in  this  case. 
There  is  no  true  analogy  between 
the  state  legislature  and  the  coun- 
cils of  a  city.  Their  essential  rela- 
tions are  wholly  different.  The 
councils  are  in  no  proper  sense  a 
legislature.  They  do  not  make 
laws,  but  ordinances;  nor  are  the 
members  legislators,  with  the  con- 
stitutional privileges  and  immuni- 
ties of  legislators.  The  councils 
owe  their  existence,  their  rule  of 
action,  tlieir  privileges  and  their 
immunities  solely  to  the  law,  which 
stands  behind  and  above  them;  and 
their  ordinances  have  their  binding 
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city    council   is    empowered   by   law    to    determine    in    tlie 
iirst  instance  the  result  of  an  election  to  the  office  of  mayor, 


force,  not  as  laws,  but  as  municipal 
regulations,  only  by  virtue  of  the 
law  which  infuses  them  with  vigor. 
Hence  all  those  decisions  which 
evince  the  unwillingness  of  courts 
to  interfere  with  the  members  of 
the  legislature  have  no  place  in  the 
argument.  If  the  councils  of  a 
city,  no  matter  how  large,  may  defy 
the  law  under  which  they  exist 
and  exercise  all  their  powers,  so 
may  the  councils  of  the  most  hum- 
ble borough,  and  thus  the  law  of 
the  land  be  violated  with  impunity, 
unless  the  courts  of  justice  have 
power  to  curb  their  deviations  and 
correct  their  misdeeds.  The  right 
of  this  court  to  issue  the  writ  of 
quo  warranto  to  determine  ques- 
tions of  usurpation  and  forfeiture 
of  office  in  a  public  corporation 
can  not  be  questioned.  Its  powers, 
fully  established  by  the  general  as- 
sembly, 22d  May,  1732,  1  Smith's 
Laws,  131,  and  repeated  in  the  act 
of  IGth  June,  1836,  Purd.  928,  pi. 
19,  have  been  recognized  in  numer- 
ous decisions,  to  some  of  which  I 
may  refer:  Commonwealth  «.  Ar- 
rison,  15  S.  &  R.  130;  Common- 
wealth V.  McCloskey,  2  Kawle,  369- 
81;  Commonwealth  v.  Jones,  3 
Jones,  865;  Cleaver  v.  Com.  10 
Casey,  283;  Lamb  v.  Lynd,  8 
Wright,  336;  Updegraff  ?;.  Crans,  11 
"Wright,  103;  Kerr  v.  Trego,  id. 
292.  *  *  *  "What  obstacle,  tlien, 
does  the  city  charter  oppose  to  the 
authority  of  the  court  ?  It  is  said 
that  councils  have  power  in  like 
manner  as  each  branch  of  the  legis- 
lature to  judge  and  determine  the 
qualification    of    their    members. 


Granting  that,  it  does  not  follow 
that  the  authority  of  the  court  is 
taken  away  to  inquire  into  a  for- 
feiture, which  does  not  take  place 
until  the  member  has  been  admit- 
ted to  his  seat.  It  is  only  then  it 
becomes  necessary  to  enforce  tlie 
law  by  giving  judgment  of  ouster. 
If  councils  had  not  admitted  the 
member  to  his  seat  there  would 
have  been  no  violation  of  law,  and 
consequently  no  forfeiture.  Con- 
ceding that  the  power  to  inquire 
into  the  qualification  of  a  member 
implies  a  power  to  declare  his  dis- 
qualification, the  omission  of  the 
council  to  make  the  inquiry  is  not 
a  bar  to  the  legal  proceedings  to 
enforce  a  salutary  law.  The  of- 
fense, beginning  only  when  the 
member  unites  in  himself  the 
double  relation  of  councilman  and 
surety,  is  continuing  in  its  nature 
so  long  as  he  continues  to  be  surety 
and  councilman  at  the  same  time. 
If,  then,  the  council  suffer  the  oath 
to  be  administered  sub  silentio,  or 
fail  afterwards  to  inquire  into  and 
declare  the  disqualification,  how 
can  it  be  argued  that  the  forfeiture 
which  took  effect  eo  insianti  when 
the  member  was  sworn  in,  and  con- 
tinues while  the  prohibited  rela- 
tion continues,  can  not  be  judicially 
ascei'tained  and  declared?  This 
would  set  the  council  above  the 
court,  for  it  is  the  court  which  com- 
mand the  inquiry.  The  error  is  in 
confounding  disqualification  with 
forfeiture,  so  far  as  to  suppose  Ihey 
are  equivalent  expreLsions.  The 
fact  that  a  man  is  surety  for  a  cor- 
poration officer  is  a  cause  of  dis- 
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the  decision  of  tlie  council  is  not   subject  to  revision  in  a 
proceeding  in  quo  warranto.  ^ 

§  686.     We  have  already  seen  that  the  acquiescence  of 
members  of  a  private  corporation  may  be  such  as  to  estop 
them  from  relief  by  information  against  officers  of  the  corpo- 
ration, and  the  principle  applies  with  equal  force  in 
the   case  of  municipal   coi-porations.     And  where  a  *  502 
rule  was  asked  requiring  the  respondent  to  show  cause 
why  an  information  should  not  be  filed  against  him  for  exer- 
cising the  office  of  mayor  of  a   municipality,  on  the  ground 
of  his  having  been  proposed  and  elected  on  the  same 
day,  contrary  to  a  by-law  requiring  the  election  to  be  *  503 
on  a  day  subsequent  to  that  on  which  he  was  proposed, 
the  rule  was  discharged  with  costs,  upon   its   being  shown 
that  the  relator  \Vas  party  to  an  agreement  made  by  the  cor- 
poration not  to  enforce  the  by-law.  ^     And  it  has  been  held 
that  the  state  itself,  by  long  acquiescence   and  by  the  con- 
tinued recognition  through  its  officers  of  a  municipal  corpo- 
ration, might  be  precluded  from  maintaining  an  information 

qualification  to  talte  the  seat,  but  the  councils  superior  to  the  law. 
when  the  seat  is  taken  it  becomes  a  But  the  law  which  declares  the 
cause  of  forfeiture.  As  a  disquali-  forfeiture  is  the  true  superior,  and 
fication  the  councils  may  refuse  the  no  omission  or  device  of  councils 
seat,  and  even  after  he  has  taken  it  can  retain  a  member  in  his  seat 
they  may  remove  him  by  reason  of  who  has  forfeited  it  by  his  illegal 
continuing  disqualification.  But  act.  The  demand  of  the  law  can  not 
when  actual  forfeiture  takes  place  be  set  aside  by  the  non-action  or 
by  the  union  of  the  relations  of  wrong  action  of  a  body  wholly  sub- 
surety  and  councilman,  if  the  coun-  ordinate  to  it."  But  in  Common- 
oil  fail  to  inquire  into  what  they  wealth  «.  Henszey,  81i>^  Pa.  St.  101, 
may  consider  the  continuing  dis-  it  is  held  that  proceedings  in  quo 
qualification,  what  clause  of  the  warranto  will  not  lie  to  oust  one 
charter,  or  what  principle  of  law,  from  the  office  of  member  of  a  city 
robs  the  courtof  its  necessary  juris-  council,  when  a  specific  remedy  at 
diction  to  inquire  into  the  violation  law  is  provided  under  a  statute 
of  the  law,  and  oust  the  sitting  making  the  council  the  judge  oi 
member  from  a  seat  which  he  the  qualifications  of  its  members, 
no  longer  rightfully  holds  ?  The  >  Seay  v.  Hunt,  55  Tex.  545. 
whole  argument  against  the  power  *  King  v.  Mortlock,  3  T.  R.  301. 
of  the  court  is  in  effect  to  declare 
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to  deprive  the  municipal  tody  of  franchises  which  it  had 
long  exercised  iu  accordance  with  a  ,s;eneral  law  of  the  state,  i 
But  the  fact  that  three  out  of  four  of  the  relators  have 
acquiesced  in  the  election  of  the  officer,  which  they  now  seek 
by  information  to  impeach,  aifords  no  bar  to  granting  the 
information  at  the  relation  of  the  fourth,  who  did  not 
concur  in  the  election.^ 

S  687.  While,  as  we  have  thus  seen,  the  rule  is  well  estab- 
lished that  acquiescence  in  the  corporate  election  or  other 
proceedings  which  are  afterward  made  the  foundation  for  a 
quo  warranto  information,  is  a  good  ground  of  objection  to 
granting  the  relief,  yet  the  acquiescence  relied  upon  as  an 
estoppel  must  be  such  as  to  have  conduced  in  bringing  about 
the  condition  of  things  complained  of,  and  where  the  relators 
have  not  lain  by  mala  fide ^  and  have  not  contributed  by  their 
own  conduct  to  the  grievance  complained  of,  they  are  not 
prevented  from  making  the  application. ^  So,  where  the 
relators,  at  the  time  of  holding  an  election  for  a  municipal 
office,  objected  thereto,  the  fact  of  their  having  subsequently 
made  no  opposition  to  the  election  of  the  same  officer  to 

another  office  of  which  the  former  was  a  necessary 
*  504  qualification,  does  not  constitute  such  an  acquiescence 

in  the  original  defect  of  title,  as  to  preclude  them  from 
seeking  relief  by  information  within  the  time  allowed  by 
law.*  But  where  the  relator  was  actually  present  and  con- 
curred in  the  election,  though  ignorant  of  any  ground  of 
objection  thereto,  he  is  estopped  by  his  acquiescence  from 
afterward  filing  an  information,  the  governing  principle 
being  that  he  acquiesced  in  the  objectionable  election  at  the 
time  it  was  held.^ 

§  688.  To  warrant  the  granting  of  a  quo-warranto  infor- 
mation to  test  the  right  to  hold  and  exercise  a  m  unicipal  office, 
the  corporation  must  be  actually  in  existence,  and  the  mere 

'  State  «.  Leatherman,  38  Ark.  81.  *  King  d.  Clarke,  1  East,  38. 

2  King  «.  Symmons,  4  T.  R.  224.  ^  King  ?).   Trevenen,   3  Barn.  & 

"  King«.  Morris,  3  East,  313.  AM.  479. 
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assertion  of  a  right  to  the  office  after  an  actual  dissolution  of  ' 
the  corporation  is  not  of  itself  sufficient  to  warrant  the  court 
in  interfering,  there  being  no  civil  rights  in  controversy,  u;;d 
the  claim  to  the  office  being  a  mere  nullity.*  Nor  will  an 
information  lie  against  a  municipal  officer  to  show  by  what 
title  he  exercises  his  office,  where  it  is  claimed  that  he  has 
accepted  an  office  incompatible  therewith,  unless  it  is  clearly 
shown  that  he  was  duly  and  regularly  appointed  to  fill  the 
second  office.^  But  the  fact  that  one  has  been  sworn  into  a 
municipal  office,  de  facto,  although  the  swearing  may  have 
been  defective  in  law,  constitutes  a  sufficient  user  to  warrant 
proceedings  by  information  to  test  his  right  to  the  office,  the 
case  being  distinguished  from  that  of  a  mere  naked  claim  to 
the  office.* 

§  689.  While  the  principles  thus  far  established  indicate 
the  tendency  to  a  somewhat  liberal  use  of  quo-warranto  infor- 
mations, as  a  means  of  correcting  the  usurpation  of  corporate 
privileges,  the  courts  will  not  entertain  such  informations  for 
the  purpose  of  interfering  with  or  declaring  void  the  legis- 
lative action  of  a  municipal  body,  such  as  the  common  council 
of  a  city.  The  power  of  municipal  legislation  being  properly 
vested  in  such  a  body,  the  courts  will  not  permit  the  use  of 
this  remedy  to  inquire  into  or  challenge  the  manner 
in  which  this  power  has  been  exercised,  nor  is  it  within  *  505 
the  legitimate  scope  of  the  proceeding  by  information 
to  declare  null  and  void  legislative  acts  of  such  a  municipal 
body.*     Nor  will  the  charter  of  a  municipal  corporation  be 

'  King  V.  Saunders,  3  East,  119.  thority,  and  praying  that  judgment 

2  Rex  B.Day,   9   Barn.   &   Cress.  te  rendered  declaringthe  ordinance 

703.  null  and  preventing  the  city  from 

'  King  «.  Tate,  4  East,  337.  attempting    to    vacate    the  street. 

*  State  0.  City  of  Lyons,  31  Iowa,  Mr.  Justice    Cole,  delivering  the 

432.     This  vjfas  an  information  in  opinion  of  the  court,  says:     "Our 

the  nature  of  a   quo  warranto,  al-  attention  has  not  been  directed  to 

leging  that  the  common  council  of  nor  have  we  been  able  to  find  any 

the  city  had  passed  certain  ordi-  case  in  the  boolis  where  a  proceed- 

nances  vacating  a  portion  of  one  of  ing  in  quo  warranto,  or  information 

the  cify  streets,  without  lawful  au-  in  the  nature  thereof,  has  been  en- 
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forfeited  by  proceedings  upon  an  information,  because  of  the 
passage  by  the  corporate  authorities  of  an  alleged  illegal 
ordinance  in  which  they  have  transcended  their  powers,  the 
oifense  charged  being  at  the  most  but  an  error  of  judgment, 
rather  than  a  willful  abuse  of  power,  i 

8  690.  The  object  of  the  information  being  to  correct  the 
usurpation  of  an  office  or  franchise  by  persons  not  properly 
entitled  thereto,  it  does  not  lie  to  compel  the  performance  of 
a  duty,  although  such  duty  is  connected  with  the  exercise  of 
the  franchise.  And  where  a  municipal  corporation  neglects 
to  perform  a  duty  incumbent  upon  it  by  law,  the  grievance 
can  not  be  remedied  by  information.  Indeed,  the  rule  seems 
to  result  necessarily  from  the  nature  of  the  judgment  which 
is  given  in  proceedings  by  information  agaiust  a  corporation, 
which  is,  either  that  the  franchise  usurped  be  seized  to  the 
state,  or  judgment  of  ouster  and  fine,  and  such  judgment  in 
either  form  would  be  clearly  inadequate  as  a  remedy  for  the 
neglect  to  perform  a  corporate  dnty.^  And  where  a  munici- 
pal corporation  has,  from  time  to  time,  made  subscrip- 
*  506  tions  to  the  stock  of  railway  companies,  claiming  the 
power  to  make  such  subscriptions  and  to  levy  taxes 
for  their  payment,  and  they  are  afterwards  authorized 
and  confirmed  by  an  act  of  legislature,  an  information 
will  not  be  allowed  for  the  purpose  of  questioning  their 
validity.  3 

§  691.  Where  it  is  apparent  to  the  court  that  the  merits 
of  an  election  to  a  municipal  office  are  sufficiently  presented, 
even  though  sworn  only  upon  information  and  belief,  and  the 

tei'tained  for  the  purpose  of  declar-  ground  our  decision  herein  upon 

ing  void  or  annulling  a  legislative  the  special  facts  set  forth  in  the  in- 

act,  whether  passed  by  a  state  or  an  formation." 

inferior  municipal  legislature.    It  '  State  v.  Town  Council  of  Caha- 

is  not  necessary  for  us  to  distinctly  ba,  30  Ala.  G6. 

determine  in  this  case  whether  or  ^  Attorney  General  v.  Salem,  103 

not,  under  our  statute,  such  a  pro-  Mass.  138. 

ceeding  can  under    any    circum-  '  State  e.  City  of  Charleston,  10 

stances   be  maintained,  since   we  Rich.  491. 
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respondent  has  naade  no  denial  thereof  in  answer  to  tlie  rule 
to  show  cause,  the  information  will  be  allowed,  there  being 
enough  shown  to  put  the  matter  in  a  course  of  inquiry.* 

§  692.  At  the  common  law,  no  definite  period  of  limita- 
tion was  fixed,  within  which  thie  information  should  be  filed. 
The  court  of  kings  bench,  however,  finally  established  the 
rule,  that  an  information  to  determine  the  right  to  exercise  a 
franchise  in  a  municipal  corporation,  must  be  brought  witliin 
twenty  years,  and  that  after  twenty  years  uninterrupted  pos- 
session, no  rule  would  be  granted  against  the  person  in  pos- 
session to  show  by  what  right  he  held  and  exercised  the  fran- 
chise.* As  to  cases  within  this  period,  however,  the  kings 
bench  held  it  to  be  discretionary  with  the  court  wli  ether  the 
application  should  be  granted  or  refused,  the  limit  of  twenty 
years  being  fixed  as  the  boundary  beyond  which  they  would 
not,  under  any  circumstances,  interfere.*  And  it  was  held 
that  no  possession  of  the  franchise  for  less  than  twenty  years 
constituted,  of  itself,  an  absolute  barrier  to  granting  the  appli- 
cation.* Subsequently,  however,  the  court  reduced  the  period 
of  limitation  to  six  years,  beyond  which  they  would  not,  under 
any  circumstances,  sufier  a  person  in  possession  and  enjoy- 
ment of  the  franchise  to  be  disturbed.  ^  And  the  same  period 
of  six  years  was  afterwards  fixed  by  statute  as  the  limitation 
to  informations  for  the  exercise  of  any  office  or  fran- 
chise in  any  city,  borough,  or  town  corporate.  *  And  *  507 
this  statute  was  construed  to  mean  six  years  before 
making  the  rule  for  the  information  absolute,  and  not  six 
years  before  granting  the  rule  nisi.'^  By  a  still  later  statute 
it  was  provided,  that  applications  to  the  court  of  kings 
bench  for  the  purpose  of  testing  the  title  of  any  mayor, 
alderman,  councillor,   or    burgess    in  any  borough,    should 

'  King  v.  Harwood,  2  East,  177.  '  Winchelsea  Causes,  Burr.  1963; 

2  Winchelsea  Causes,  Burr.  1963 ;  King  v.  Newling,  3  T.  R.  310. 
Rex  ■».  Stephens,  lb.  483.  And  see  *  King  ■».  Bond,  3  T.  R.  767. 
Rex  V.  "VVardroper,  lb.  1963 ;  Rex  «.  ^  Rex  v.  Dicken,  4  T.  R.  383. 

Daws,  lb.  3120;  King  «.  Stacey,  IT.  « 83  Geo.  III.  Ch.  58. 

R.  1 ;  King  v.  Newling,  8  T.  R.  310.  '  King  v.  Stokes,  3  Mau.  &  Sel.  71 
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be  made  before  the  end  of  twelve  montlis  after  the  election, 
or  the  time  when  the  officer  became  disqualified.  ^ 

§  693.  Where,  upon  an  information  for  exercising  the 
functions  of  a  municipal  office,  the  respondent  disclaims  the 
office  and  franchise,  and  judgment  of  ouster  is  rendered 
against  him,  he  is  thereby  barred  from  showing  upon  a  second 
information  for  exercising  the  same  office,  that  he  was  duly 
elected  before  the  former  information  and  judgment,  and  that 
he  was  afterward  sworn  in  under  a  peremptory  mandamus, 
since  the  mandamus  to  swear  into  an  office  can  confer  no 
title. 2 

§  694.  A  distinction  is  recognized  between  the  usurpation 
of  an  office,  and  the  usurpation  of  a  franchise  connected  with 
or  attached  to  an  office,  although  proceedings  by  quo-warranto 
information  are  recognized  as  the  appropriate  remedy  in  both 
classes  of  cases.  Thus,  where  the  proceedings  are  brought  to 
test  the  legality  of  a  vote  given  by  the  presiding  officer  of  the 
common  council  of  a  city,  claiming  to  be  a  part  of  the  com- 
mon council,  and  to  be  entitled  to  vote  as  such,  the  case  is 
regarded  as  the  usurpation  of  a  franchise  and  the  information 
the  proper  remedy.* 

§  695.  Upon  proceedings  in  the  nature  of  quo  warranto  to 
test  the  right  of  an  incumbent  to  a  municipal  office,  it  is 
competent  for  the  court  to  inquire  whether  the  municipality 
was  legally  created,  and  whether  the  office  had  any  legal  ex- 
istence, since,  if  the  office  were  not  legally  created,  there 
could  be  no  usurpation.'*  And  the  information  will  not  be 
allowed  to  determine  the  right  of  a  clerk  of  a  board 
*  508  of  municipal  officers  to  hold  his  place,  upon  the  ground 
of  an  alleged  irregularity  in  the  election,  when  the 
office  or  position  is  held  at  the  pleasure  of  such  board,  which 

'  7  Will.  IV.  &  1  Vict.  Ch.  78,  §  33.  *  People  ».  Carpenter,  24  N  /  88 ; 

2  King  1).  Clarke,  2  East,  75.  State  e.  Parker,  25  Minn.  315    State 

5  Reynolds  «.  Baldwin,  1  La.  An.  e..  Coffee,  59  Mo.  59;  State  v.  Mc- 

1G3.  Reynolds,  Gl  Mo.  203. 
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is  itself  fully  competent  to  do  all  that  is  sought  by  the  infor- 
mation.^ 

§  696.  The  information  will  not  lie  against  a  municipal 
officer,  as  the  mayor  of  a  city,  where  the  real  purpose  of  the 
application  is  to  test  the  legality  of  the  municipal  charter, 
since  the  courts  will  not  permit  a  charter  to  be  repealed  in  a 
proceeding  directed,  not  against  the  corporation,  but  against 
an  individual  corporator  or  officer.* 

§  696  a.  Under  a  statute  authorizing  the  filing  of  infor- 
mations in  quo  warranto  when  any  corporation  "  exercises 
powers  not  conferred  by  law,"  it  is  held  that  a  municipal  cor- 
poration, such  as  a  board  of  education,  falls  within  the  scope 
of  the  statute.  And  when  such  board  has  illegally  excluded 
colored  children  from  the  public  schools,  an  information  will 
lie  to  correct  their  action,  s 

§  696  5.  When  proceedings  in  the  nature  of  quo  warranto 
are  brought  against  persons  claiming  to  act  as  municipal 
officers,  to  determine  their  title  to  the  offices  in  controversy, 
the  general  rule  prevails  that  the  burden  of  proof  rests  upon 
respondents.  They  must,  therefore,  prove  the  existence  of 
the  corporate  franchise  which  they  are  alleged  to  have 
usurped,  and  their  title  to  the  offices  in  question.* 

1  Bradley  b.  Sylvester,  35  L.  T.  R.  'People  v.  Board  of  Education, 

N.  S.  459.  101  111.  308. 

"Krfgina  v.  Jones,  8  L.  T.  R.  N.  S.  *  State  «.  Sharp,  37  Minn.  38. 
503. 
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OF  THE  PARTIES  IN  QUO  WARRANTO. 

g  697.  Informatioti  only  allowed  in  name  of  state  or  public  prosecutor. 

698.  The  doctrine  in  cases  aflecting  corporations ;  distinction  between 

public  and  private  riglits. 

699.  English  rule  in  cases  against  corporations. 

700.  Private  relators ;  effect  of  statute. 

701.  Private  citizens  as  relators  against  municipal  officers;  must  be 

competent  relator  in  first  instance. 
703.  Interest  of  relator  against  municipal  corporation  in  England. 

703.  Presumption  in  favor  of  public  prosecutor;  can  not  dismiss  to 

prejudice  of  relator. 

704.  Joinder  of  parties. 

705.  Territorial  judges. 

706.  The  doctrine  in  Ohio. 

707.  Leave  of  court;  distinction  as  between  public  and  private  prose- 

cutor. 

708.  Private  persons  not  entitled  to  writ  in  Arkansas. 

709.  Acquiescence  of  parties  may  render  them  incompetent  relators. 

§  697.  As  regards  the  proper  parties  to  an 
*  509  information  in  the  nature  of  a  quo  warranto,  it 
is  to  be  observed  that  while  the  remedy  by 
information  to  test  the  right  to  a  public  office  is  now 
generally  regarded  as  in  the  nature  of  a  civil  remedy,  it 
still  retains  the  form  of  a  criminal  proceeding,  so  far  at 
least  as  concerns  the  parties  prosecuting  and  the  title  of  the 
cause.  And  in  the  absence  of  statutory  regulations  to  the 
contrary,  the  common-law  rule  still  prevails,  requiring  the 
proceedings  to  be  instituted  in  the  name  of  the  state  or 
sovereign  power,  by  the  attorney  general  or  other  prosecuting 
officer,  and  a  private  citizen  will  not  be  allowed  to  file  the 
information  in  his  own  name,  and  of  his  own  volition,  since 

(556) 
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the  law  does  not  contemplate  the  use  of  this  remedy  by 
individual  citizens  to  redress  the  wrongs  of  the  state.  * 
The  principle  underlying  the  rule  seems  to  be,  that  in  *  510 
the  case  of  a  public  office  or  franchise,  the  usurpation 
is  a  public  wrong,  and  the  remedy  should  therefore  be  a  pub- 
lie  one,  carried  on  in  the  name  of  the  public  prosecutor,  and 
the  real  relator  ought  not  to  be  allowed  to  usurp  the  process 
for  private  ends.  ^  The  same  principle  is  also  applied  to  the 
case  of  a  motion  for  a  rule  to  show  cause  why  the  informa- 
tion should  not  be  allowed.*  And  while  it  would  seem  to  be 
of  but  little  practical  importance  in  whose  name  the  proceed- 
ings are  instituted,  yet  the  old  practice  is  still  adhered  to  un- 
less otherwise  provided  by  statute.  The  right  to  institute 
the  proceedings,  or  to  file  the  information,  is  regarded  as  in- 
cident to  the  office  of  the  public  prosecutor  or  attorney  gen- 
eral, and  the  courts  will  not  examine  into  the  political  or 
other  motives  which  may  have  led  to  the  filing  of  the  infor- 
mation, nor  will  they  inquire  who  is  the  real  relator,  but  it 
will  be  presumed  that  the  proceedings  are  properly  instituted 
by  the  attorney  general.* 

§  698.  The  abuse  of  a  corporate  franchise  granted  by  the 
legislative  authority  of  the  state,  being  a  public  rather  than 
a  private  wrong,  comes  under  the  same  general  principle,  and 
where  the  invasion  or  abuse  of  such  francliise  affects  only  the 

•Sir  "Wm.   Lowther's  case,  Ld.  453;  State  v.  -Stein,  13   Neb.   529. 

Raym.  1409 ;  Wright  v.  Allen,  3  Tex.  See  also  State  v.  Paterson  &  Ham- 

158 ;  Murphy  v.  Farmers  Bank,  30  burg  Turnpilie  Co.  1  Zab.  9 ;  In  re 

Pa.  St.  415 ;  Commonwealth  v.  Bur-  Banli  of  Mount  Pleasant,  5   Ohio, 

rell,  7  Pa.  St.  34;  United  States  «.  349;  State  v.  Moffitt,  5  Ohio,  358; 

Lockwood,   1   Pinney's  Wis.   359;  Saunders  v.  Galling,  81  N.  C.  398; 

Cleary  v.  Deliesseline,  1   McCord,  Bartlutt  v.  The  State,  13  Kan.  99. 
85 ;  State  v.  Schnierle,  5  Eich.  399 ;  '  State  v.  Schnierle,  5  Rich.  299 ; 

Lindsey  v.   Attorney  General,  33  Cleary  v.  Deliesseline,  1  McCord, 

Miss.  508;  States.  Gleason,  13  Fla.  35;   State  «.  Paterfon  &  Hamburg 

190 ;  Robinson !).  Jones,  14  Pla.  356 ;  Turnpike  Co.  1  Zab.  9. 
Rice  V.  National  Bank,  136  Mass.  '  State  «.  Schnierle,  5  Rich.  399. 

300;  Barnum  v.  Gilman,  37  Minn.  *  State  v.  Gleason,  13  Fla.  190. 

466 ;  Harrison  v.  Greaves,  59  Miss. 


558  QUO    WAEEANTO.  [PART  II. 

public  prerogative,  and  involves  no  grievance  to  individual 
rights,  the  same  general  rule  applies.  The  object  of  the 
information  in  such  cases  being  to  seize  the  corporate  franchise 
into  the  hands  of  the  state,  or  to  work  a  forfeiture  of  the 
charter  and  a  dissolution  of  the  corporation  as  a  body  politic, 

the  proceedings  will  not  be  entertained  upon  the  rela- 
*  511  tion  of  a   merely  private  citizen,  without  interest  in 

the  controversy,  even  though  leave  of  the  court  be  first 
sought  for  that  purposed  A  distinction,  however,  is  recog- 
nized between  cases  involving  the  very  existence  of  the  cor- 
porate franchise,  and  such  as  merely  affect  the  administration 
of  corporate  functions  or  duties  aifecting  only  individual 
rights,  such  as  the  election  or  admission  of  corporate  officers, 
and  in  the  latter  class  of  cases  the  jurisdiction  may  be  exer- 
cised upon  the  relation  of  private  persons.  ^  But  while  the 
information  will  lie  upon  the  relation  of  a  private  citizen 
for  the  usurpation  of  an  office  in  a  private  corporation,  it  is 
largely  within  the  discretion  of  the  court  to  grant  or  refuse 
the  application,  s  And  one  who  has  no  interest  in  the  affiiirs  ' 
of  a  corporation,  save  such  as  is  common  to  every  citizen, 
can  not  sue  out  a  writ  of  quo  warranto  to  enforce  a  forfeit- 
ure of  the  corporate  franchise  and  charter,  but  the  proceed- 
ings must  be  taken  by  some  authorized  representative  of  the 
state.  Nor  does  the  fact  that  the  person  seeking  the  remedy 
is  a  creditor  of  the  corporation,  and  has  an  action  pending 
at  law  for  the  recovery  of  his  debt,  affect  the  application 
of  the  rule.*  So  it  is  held  that  a  statute  enacting  that  the 
attorney  general  or  states  attorney  may,  eitiier  of  his  own 
accord,  or  at  the  instance  of  a  private  relator,  present  a  peti- 
tion for  leave  to  file  an  information  does  not  obliterate  the 

1  Commonwealth    «.    Allegheny  Chicago  R.  Co.  88  111.  537. 

Bridge  Co.  20  Pa.  St.  185 ;  Murphy  « Murphy  t).  Farmers  Bank,  30  Pa. 

V.  Farmers  Bank,  lb.  415  j  Common-  St.  415. 

■wealth  1).   Philadelphia,    German-  ^Gunton  «.  Ingle,  4  Cranoh  C.  C. 

town  &  Norristown  R.  R.  lb.  518;  438. 

State  v.  Paterson  &  Hamburg  Turn-  *  Commonwealth     'd.     Farmers 

pike  Co.  1  Zab.  9 ;  People  ».  North  Bank,  2  Grant's  Cases,  393. 
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well-recognized  distinctions  between  informations  in  behalf 
of  the  public  to  enforce  jjnblic  rights,  and  those  in  behalf 
of  individual  citizens  fur  the  enforcement  of  jjrivate  rights. 
Such  a  statute,  therefore,  does  not  authorize  the  tiling  of  in- 
formations in  matters  of  public  right  by  any  relator  who  may 
choose  to  interfere.^ 

§  699.  The  English  rule  with  regard  to  granting  leave  to 
file  an  information  against  a  corporation  for  a  violation  of  its 
franchises,  is,  that  where  the  application  is  made  in  behalf 
of  individual  corporators,  it  is  addressed  to  the  discretion 
of  the  court,  which  may  grant  or  refuse  the  application,  as 
it  may  deem  best,  the  case  being  distinguished  from  that  of 
an  application  by  the  attorney  general  in  behalf  of  the  gov- 
ernment, in  which  case  the  information  may  be  exhibited 
without  leave.* 

§  700.  IsTotwithstanding  the  well-settled  rule  already  dis- 
cussed, requiring  the  information  to  test  the  title  to  a 
public  office  to  be  filed  in  the  name  of  the  state,  or  by  *  512 
its  attorney-general,  or  public  prosecutor,  the  real  re- 
lator may  be,  and  often  is,  a  private  citizen,  whose  rights  are 
affected  by  the  usurpation,  and  who  sets  the  public  prosecutor 
in  motion.  Especially  is  this  true  where  the  information  is 
sought  for  the  two-fold  purpose  of  ousting  a  usurper  from  an 
office  and  determining  the  right  of  another  claimant  thereto. 
In  such  cases  the  interest  of  the  relator  in  the  subject-mat- 
ter becomes  a  question  of  considerable  imjjortance,  in  order 
to  determine  whether  he  is  a  proper  party  upon  whose  infor- 
mation or  relation  the  proceedings  may  be  had.  Even  under 
a  statute  extending  the  remedy  to  "  any  person  or  persons 
desiring  to  prosecute  the  same,"  the  question  of  the  relator's 
interest  will  be  deemed  decisive  as  to  the  exercise  of  the 

>  People  V.  North  Chicago  R.  Co.  5  Ad.  &  E.  613 ;  King  v.  Parry,  6 

88  111.  537.  Ad.  &  E.  810.     See,  as  to  the  right 

"  King  V.  Trevenen,  2  Barn.   &  of  the  attoriie}'  genei'al   in  Indiana 

Aid.  479.     See  King  «.   Ogden,  10  to  file  an  information  upon  his  own 

Barn.  &  Cress.  330 ;  King  v.  White,  relation,  State  i).  Meyer,  63  Ind.  33. 
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jurisdictior,  and  the  relief  will  be  granted  only  in  behalf  of 
one  whose  interests  are  affected  by  the  matter  in  controversy. 
And  snch  a  statute  does  not  entitle  a  private  relator  to  the 
relief  in  a  case  of  public  right  involving  no  individual  or 
private  grievance.  ^ 

§  701.  Where  the  object  of  the  proceeding  is  to  test  the 
right  of  respondent  to  a  seat  as  a  member  of  the  common 
council  of  a  city,  a  private  citizen  may  be  a  competent  rela- 
tor, when  it  is  apparent  that  he  is  not  a  mere  volunteer  inter- 
fering maliciously,  but  that  he  represents  a  large  and 
responsible  number  of  citizens,  and  is  not  influenced  by 
merely  personal  motives.  *  So  it  is  held  that  any  citizen  or 
tax-payer  has  a  sufficient  interest  in  such  offices  as  tax-col- 
lector or  street-inspector  to  render  him  a  proper  party  to 
institute  the  proceeding  for  determining  the  right  to  exer- 
cise the  functions  of  such  offices.  ^  So,  too,  a  citizen  and 
tax-payer  of  a  city  is  a  Competent  relator  in  an  information 
charging  persons  with  usurping  the  functions  of  a  board  of 
assessment  and  revision  of  city  taxes.  All  that  the  court  re- 
quires, in  such  case,  is  that  the  relator  should  be  of  sufficient 
responsibility,  that  he  should  act  in  good  faith,  and  that  he 
is  not  disqualified  by  his  own  conduct  with  reference  to  the 
election  which  he  seeks  to  impeach.*  And  one  who  claims 
title  to  the  office  in  controversy,  and  the  right  to  receive  its 
fees  and  emoluments,  has  sufficient  interest  to  render  him 
competent  as  a  relator.  ^  And  where  the  application  for 
leave   to  file  the  information  is  made  by   a  proper  relator,  it 

1  Commonwealth  0.  Cluley,  56  Pa.  terest  than  that  of  tax-payers  in 
St.  270.  a  municipal  corporation,  can   not 

2  Commonwealth  v.  Meeser,  44  maintain  proceedings  in  quo  war- 
Pa.  St.  341.  See  also  City  of  Chi-  ranto  in  their  own  name  against  the 
cago  v.  The  People,  80  111.  496.  municipal    corporation,    but    the 

'  Commonwealth  v.  Commission-  action  must  be  brought  by  the  state, 

ers,  1  S.  &  K.  380 ;  State  v.  Martin,  through  its  proper  legal  represent- 

46  Conn.  479.  atives.    Miller  e.  Town  of  Palermo, 

♦State  «.  Hammer,  42  N.  J.   L.  12  Kan.  14. 

485.    But  in  Kansas,  it  is  held  that  ^  Commonwealth    «.   Swank,    79 

private  citizens,  with  no  other  in-  Pa.  St.  154. 
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may  be  granted,  notwithstanding  it  rests  upon  and  is  sup- 
ported by  the  affidavits  of  others  whose  conduct  and  whose 
acquiescence  in  the  irregularity  complained  of  have  disquali- 
fied them  as  relators. ^  And  the  English  rule  is  imperative, 
that  there  must  be  a  competent  relator  when  the  rule 
to  show  cause  is  first  moved  for,  and  no  amendment  *  513 
will  be  allowed  in  this  respect.* 

§  702.  As  regards  the  degree  of  interest  necessary,  under 
the  English  practice,  to  render  one  a  competent  relator  to 
an  information  against  a  municipal  corporation,  it  is  to  be 
observed  that  the  courts  are  exceedingly  averse  to  entertain- 
ing the  proceedings  in  behalf  of  a  mere  stranger  to  the  cor- 
poration, and  while  there  may  be  cases  where  leave  would  be 
granted  a  stranger  to  institute  the  proceedings,  it  can  only 
be  done  where  he  presents  a  very  clear  case.*  But  where, 
by  the  charter  of  a  municipality,  it  is  provided  that  its  gov- 
ernment and  that  of  all  the  people  therein  shall  be  vested  in 
the  mayor  and  burgesses,  an  inhabitant  of  the  municipality 
has  a  sufficient  interest  in  the  subject-matter  to  render  him  a 
competent  relator  in  an  information  to  test  the  title  of  one  of 
the  burgesses.* 

§  703.  Where  the  information  is  filed  by  the  proper  officer 
of  the  state,  as  by  the  solicitor-general,  duly  authorized  by 
law  to  prosecute  informations,  the  court  will  presume  that  the 
proceedings  are  had  in  his  official  capacity.  Nor  will  this 
presumption  be  rebutted  by  the  fact  that  he  has  recited  in  the 

'King  D.  Brame,  4  Ad.  &  E.  664;  have  had  reason  for  preferring  tbis 

King  «.  Parry,  6  Ad.  &  E.  810.  complaint;   but  the  fact  is  other- 

^Regina  «.  Thirlwin,  9  L.  T.  E.  wise.     He  comes  here  as  a  perfect 

N.  S.  731.  stranger  to  the  corporation,  prowl- 

^  King  V.  Kemp,  note  to  King  v.  Ing  into  other  men's  rights.     I  do 

Clarke,  1  East,  38.     And   see  King  not  mean  to  say  that  a  stranger  may 

«.  ■  Stacey,  1   T.  R.   1.    In  King  v.  not  in  any  case  prefer  this  sort  of 

Kemp,  Lord  Kbntok  observes,  as  application ;   but  he  ought  to  come 

to  the  question  of  the  relator's  in-  to  the  court  with  a  very  fair  case  in 

terest:     '•  If  he  had  shown  that  his  his  hands." 

own  and  other  persons'  privileges         *Rex.  v.  Hodge,  note  to  King  v. 

had  been  injured,  he  would  perhaps  Trevenen,  3  Barn.  &  Aid.  844. 

36 
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information  an  order  of  one  branch,  of  tlie  state  legislature 
requesting  him  to  file  such  information,  the  order  being- 
rejected  as  mere  surplusage  and  not  affording  sufficient  ground 
for  sustaining  a  motion  to  quash  ihe  information.  ^  And 
where,  under  the  laws  of  the  state,  it  is  the  duty  of  the  attor- 
ney general  to  file  an  information  upon  the  relation 
*  514  of  any  jjerson  claiming  to  be  rightfully  entitled  to  a 
public  oflice,  while  the  attorney  general  may  dismiss 
the  proceedings  as  far  as  the  rights  of  the  people  sre  involved, 
he  will  not  be  allowed  to  dismiss  to  the  prejudies  of  the  re- 
lator, who  will  still  be  permitted  to  prosecute  his  own  claims 
in  the  action  already  instituted.  * 

§  704.  At  common  law,  it  would  seem  to  have  been 
proper  to  join  several  difi'erent  persons  respondent  in  one  and 
the  same  information,  when  the  rights  involved  and  the  evi- 
dence in  support  of  them  were  substantially  the  same.*  The 
statute  of  Anne  provided  that  if  it  should  appear  to  the  court 
that  the  several  rights  of  different  persons  to  offices  or  fran- 
chises, might  properly  be  determined  on  one  information, 
leave  might  be  given  by  the  court  to  exhibit  one  such  infor- 
mation against  the  several  persons.*  Under  this  statute,  it  is 
held  by  the  court  of  kings  bench,  that  where  several  informa- 
tions are  filed  against  several  different  persons,  whose  rights 
are  identical,  the  court  may  consolidate  the  proceedings,  and 
determine  the  rights  of  the  parties  upon  a  single  information 
against  them  all.^  Where,  however,  the  offense  charged 
against  several  different  respondents,  in  different  informa- 
tions, is  not  a  joint  offense,  the  court  will  refuse  to  consolidate 
the  proceedings,  since  in  such  case  there  must  be  difi'erent 
informations  to  enable  each  respondent  to  disclaim.*  And  it 
is  not  competent  for  two  persons,  claiming  different  ofiices,to 

'  Commonwealth    t>.  Fowler,  10  *9  Anne  Ch.  30.    See  Appendix, 

Mass.  290.  A. 

2  Attorney  General  v.  Barstow,  4  ^Rex  v.  Foster,  Bnrr.  573. 

Wis.  567.  6  King  v.  Warlow,  3  Mau.  &  Sel. 

5  See  opinion  of  Lord  Mansfield,  75. 
in  Symmers  v.  Regem,  Cowp.  500. 
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unite  in  one  and  the  same  information  "for  the  purpose  of 
determining  the  title  to  both  offices  in  one  proceeding,  and 
such  a  misjoinder  of  parties  is  fatal  on  demurrer.  Nor  is 
the  application  of  the  rule  varied  by  the  fact  that  the  duties 
of  the  two  offices  are  somewhat  similar,  or  that  the  incumbents 
participate  in  the  same  duties.  * 

§  705.  In  the  case  of  judges  of  the  territorial  courts  in  the 
various  territories  of  the  United  States,  who  are  ap- 
pointed by  the  president  and  confirmed  by  the  senate,  *  515 
it  is  held  that  the  territory  is  not  a  proper  party  to 
prosecute  an  information  in  the  nature  of  a  quo  warranto  to 
determine  the  right  to  hold  such  offices,  since  this  would 
recognize  the  right  of  amotion  in  the  territory,  without  the 
consent  of  the  general  government  from  which  the  appoint- 
ment is  derived.  The  right,  therefore,  to  institute  proceed- 
ings by  a  quo-warranto  information  against  such  judges  rests 
only  with  the  United  States,  and  a  relation  or  information  in 
the  name  of  a  territory  is  demurrable.  * 

§  706.  In  Ohio  it  is  held,  where  the  proceedings  are 
brought  against  a  corporation,  that  the  application  for  the 
rule  to  show  cause  should  be  made  by  the  prosecuting  officer  of 
the  proper  county,  for  and  in  behalf  of  the  state,  and  if,  in  a 
proper  case,  this  officer  refuses  to  proceed  with  the  application 
for  the  rule,  the  court  may  order  him  peremptorily  to  pro- 
ceed, or  may,  in  its  discretion,  direct  some  other  person  to 
continue  the  proceedings.  ^  The  same  rule  applies  where  the 
application  is  made  against  an  individual,  and  if  the  proceed- 
ings are  brought  by  a  private  citizen  in  the  first  instance, 
they  will  be  dismissed  for  irregularity.* 

§  707.  As  regards  the  necessity  of  applying  for  leave  of 
court   before  filing  the  information,  a  distinction  is  taken 

"Peoples.  De Mill,  15  Mich.  164.  *  State    v.    Moffltt,  5   Ohio,  358. 

'  Territory  v.  Lockwood,  3  Wal.  And  see  as  to  parties  to  the  pro- 

236.  ceeding  under  the  New  York  code 

3  In  re  Bank  of  Mount  Pleasant,  of  procedure.  People  v.  Ryder,  12 

5  Ohio,  249.  N.  Y.  433. 
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between  cases  where  the  proceedings  are  instituted  by  the 
attorney  general,  ex  officio,  and  without  any  relator,  and  cases 
where  they  are  brought  upon  the  relation  of  a  private  citizen. 
In  the  former  class  of  cases,  the  information  is  filed  as  of 
course,  without  leave  of  court,  but  in  the  latter  class  the 
information  can  only  be  filed  by  leave  of  court  first  had  and 
obtained  for  that  purpose,  and  the  application  is  not  granted 
as  of  course,  but  rests  in  the  sound  discretion  of  the  court. * 

§  708.  In  Arkansas,  where  the  original  writ  of  quo 
warranto  is  still  retained,  the  remedy  is  treated  as  one 
*  516  in  behalf  of  the  state,  and  the  writ  only  issues  at  the 
instance  of  the  state,  by  its  attorney  general.  The 
proceeding  is  regarded  as  an  issue  between  the  state  and  the 
incumbent  of  the  otKce  in  controversy,  and  not  as  between 
two  persons  claiming  a  right  to  the  oiBce.  The  courts  of 
that  state,  therefore,  refuse  to  grant  the  writ  upon  the  rela- 
tion of  a  private  person,  or  as  a  remedy  in  behalf  of  individ- 
ual claimants  of  a  disputed  office  or  franchise. ^ 

§  709.  It  is  important  to  observe,  that  persons  who  are 
otherwise  competent  relators  to  institute  proceedings  by  infor- 
mation in  the  nature  of  a  quo  warranto,  may  by  their  own 
conduct  be  estopped  from  initiating  the  proceedings.  Where, 
for  example,  members  of  a  corporation,  either  private  or 
municipal,  have  attended  at  a  corporate  election,  and  partici- 
pated in  the  proceedings,  and  have  acquiesced  in  certain  irreg- 
ularities, which  they  afterwards  seek  to  make  the  foundation 
for  proceedings  by  information  against  the  officers  elected, 
their  acquiescence  will  be  deemed  a  complete  bar  to  allowing 
an  information  to  be  filed  upon  their  relation.  ^  And  the 
same  doctrine  is  applied  in  cases  of  election  to  public  offices.* 
It  is   held,  however,    that  the  acquiescence   of  the  parties, 

1  State    V.   Stewart,   33  Mo.  379 ;      See  also   State  v.  McDiarmid,  lb. 
State    V.  Lawrence,  38    Mo.    535;      176. 

CommoAwealth  v.  Allen,  138  Mass.  ^  State  v.  Lehre,  7  Rich.  234 ;  King 

308.    And  see  State  v.  Buskirk,  43  v.  Mortlock,  3  T.  R.  301. 

Mo.  111.  ••  People  ».  Waite,  70  111.  35 ;  Peo 

2  Ramsey  v.  Carhart,  37  Ark.  13.  pie  v.  Moore,  73  111.  133. 
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which  is  relied  upon  as  an  estoppel,  must  be  of  such  a  nature 
as  to  actually  contribute  toward  bringing  about  the  condition 
of  things  complained  of,  and  where  they  have  not  acted  in 
bad  faith,  and  their  acquiescence  or  laches  has  not  contributed 
to  the  grievance  complained  of,  they  may  still  be  competent 
relators.  1  And  where  there  are  several  relators  on  whose 
information  the  proceedings  have  been  instituted,  some  of 
whom  have  acquiesced  in  the  irregularity  of  an  election  which 
constitutes  the  gravamen  of  the  information,  their  acquies- 
cence does  not  render  one  who  did  not  participate  therein 
incompetent  as  a  relator,  and  the  proceedings  may  be  sus- 
tained,   notwithstanding  the    incompetency  of  the  others.  ^ 

»  King  V.  Morris,  3  East,  213.  Stephens    e.  The  People,   89  111. 

2  King  V.  Symmons,  4  T.  K.  224;      337. 


CHAPTEE    XYIII. 

OF  THE  PLEADINGS  IN  QUO  Ti^ARRANTO. 

§  710.  Ordinary  rules  of  pleading  in  civil  actions  applicable. 
711.  Criminal  pleadings  followed  in  Illinois. 

713.  Prosecutor  need  not  show  title;  burden  of  showing  title  rests  on 
respondent. 

713.  Sufficiency  of  allegations. 

714.  Plea  that  respondent  had  been  declared  elected. 

715.  Joinder  of  different  pleas  and  defenses. 

716.  Respondent  should  disclaim  or  justify;  what  must  be  shown  in 

justification. 

717.  Substitution  of  pleas  at  common  law. 

718.  Plea  of  non  usurpamt,  or  not  guilty. 

719.  Matter  need  not  be  anticipated ;  when  plea  treated  as  confessing 

usurpation. 

720.  When  plea  of  charter  sufficient. 

721.  Gommon-law  rule  on  information  for  usurping  municipal  office. 

722.  Sufficiency  of  plea  as  to  election  proceedings. 

723.  Allegations  as  to  time  of  usurpation. 

724.  Purpose    of  the    information;    rules    applicable  to  proceedings 

against  corporations. 

725.  When  plea  of  not  guilty  and  disclaimer  allowed. 

726.  Rules  applicable  to  board  of  directors  of  corporation. 

727.  Breach  of  condition ;  proviso  annexed  as  defeasance  to  act  of  incor- 

poration. 

728.  Plea  instead  of  answer ;  demurrer  carried  back  to  first  defective 

pleading. 

729.  Pacts  well  pleaded  admitted  by  demurrer;  facts  should  be  pleaded 

and  not  conclusions  of  law. 

730.  Pleadings  in  Ohio  on  information  against  corporation ;  not  change'l 

by  code  of  procedure. 

§  710.  The  tendency  of  the  courts  in  modern  times,  being 
to  regard  an  information  in  the  nature  of  a  quo  warranto  in 
the  light  of  a  civil  remedy,  invoked  for  the  determination  of 
civil  rights,  although  still  retaining  its  criminal  form  and  sonie 

(566) 
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of  the  incidents  of  criminal  proceedings,  the  better 
doctrine  now  is  that  the  pleadings  should  conform  as  *  518 
far  as  possible  to  tlie  general  principles  and  rnles  of 
pleading  which  govern  in  ordinary  civil  actions.  ^  And  while, 
as  we  shall  presently  see,  certain  important  distinctions  are 
drawn  between  this  and  ordinary  civil  actions  as  regards  the 
title  necessary  to  be  pleaded  by  the  prosecutor,  yet  in  the 
main  the  practitioner  will  be  guided  by  the  accustomed  rules 
of  pleading  applicable  to  civil  actions. 

§  711.  The  courts  of  this  country,  however,  have  not  given 
a  uniform  recognition  to  the  doctrine  of  the  preceding  section, 
but  have,  in  some  cases,  endeavored  to  establish  an  analogy 
between  the  pleadings  applicable  to  quo-w.arranto  informa- 
tions and  those  in  criminal  proceedings.  Thus,  in  Illinois, 
where  it  is  held  that  the  modern  information  is  as  much  a 
means  of  criminal  prosecution  as  was  the  proceeding  at  com- 
mon law,  it  is  held  that  the  rules  of  pleading  applicable  to 
criminal  indictments  should  govern  in  quo-warranto  informa- 
tions, the  principal  difference  being  that  an  indictment  is  pre- 
sented by  a  grand  jury,  on  their  oaths,  while  in  the  case  of 
informations  the  court  is  informed  of  the  facts  by  the  public 
prosecutor.  And  the  statutes  of  the  state  requiring  indict- 
ments and  criminal  prosecutions  to  be  carried  on  in  the  name 
and  by  the  authority  of  the  state  and  to  conclude  "against  the 

'  Peoples.  Clark,  4 Cow.  95;  State  relief  before  attainable  in  these 
V.  Commercial  Bank,  10  Ohio,  535 ;  forms  being  now  had  in  an  ordi- 
State  V.  Kupferle,  44  Mo.  154.  And  nary  civil  action.  See  as  to  plead- 
see  Attorney  General  v.  Michigan  ings  in  such  cases,  People  v.  Ryder, 
State  Bank,  3  Boug.  359.  See  also  12  N.  Y.  433.  For  a  general  discus- 
note  to  People  V.  Bichardson,  4  Cow.  sion  of  the  rules  of  pleading  appli- 
97.  But  see,  coKira,  Donnelly  11.  The  cable  to  proceedings  in  quo  -war- 
People,  11  111.  553;  Peoples.  Mis-  ranto,  with  forms  of  pleadings,  see 
sissippi  &  Atlantic  R.  Co.  13  111.  66;  the  learned  note  of  the  reporter  in 
Wight  ■».  The  People,  15  111.  417.  People  v.  Richardson,  4  Cow.  97. 
In  New  York  by  the  code  of  pro-  As  to  pleadings  under  the  Civil 
cedure  the  writ  of  quo  warranto  Practice  Act  of  Montana,  see  Terri- 
and  the  information  in  the  nature  tory  v.  Virginia  Road  Co.  3  Mont; 
thereof  have   been   abolished,  the  96. 
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peace  and  dignity,"  etc.,  these  words  should  be  included  in 
the  information,  and  their  omission  is  fatal,  i- 

§  712.     Allusion  has  been  made  to  an  important  distinction 

between  pleadings  upon  quo- warranto  informations, 
*  519  and    in    civil  actions,  as  to  the  title  necessary  to   be 

asserted  by  the  prosecutor.  That  distinction  is,  that 
while  in  ordinary  civil  actions  the  burden  rests  upon  the 
plaintiff  to  allege  and  prove  his  title  to  the  thing  in  contro- 
versy, the  rule  is  reversed  in  cases  of  quo-warranto  informa- 
tions, and  the  respondent  is  required  to  disclose  his  title  to 
the  office  or  franchise  in  controversy,  and  if  he  fails  in  any 
particular  to  show  a  complete  title,  judgment  must  go  against 
him.  In  other  words,  in  civil  actions  plaintiif  recovers  upon 
his  own  title;  but  in  proceedings  in  quo  warranto  respondent 
mtist  show  that  he  has  a  good  title  as  against  the  govern- 
ment. ^     The   sole  issue  in  proceedings  of  this  nature,  insti- 


1  Donnelly  v.  The  People,  11  111. 
553;  People  v.  Mississippi  &  Atlan- 
tic R.  Co.  13  111.  66;  Wight  v.  The 
People,  15  111.  417.  As  to  the  right 
to  amend  tho  information  under  the 
practice  in  Illinois,  see  Hinze  v. 
The  People,  93  111.  406. 

2  Rex  V.  Leigh,  Burr.  3143 ;  Peo- 
ple D.  Ridgley,  31  111.  66.  And  see 
People  v.  Miles,  3  Mich.  348 ;  State 
V.  Gleason,  13  Fla.  365;  Peoples. 
Mayworm,  5  Mich.  146;  Clark  v. 
The  People,  15  111.  317;  State  v. 
Beecher,  15  Ohio,  733 ;  People  «. 
Bartlett,  6  Wend.  433.  But  in  Mis- 
souri, it  is  held  that  where  the  ma- 
terial averments  of  the  information 
aro  denied  by  the  return  or  answer, 
the  burden  of  proof  is  upon  the  re- 
lator to  establish  his  case.  State  v. 
Kupferle,  44  Mo.  154.  In  People  ■«. 
Ridgley,  31  111.  67,  Mr.  Justice 
BaBESB  observes :  "  The  usual  ob- 
ject of  an  information  of  this  na- 
ture  is,  to  call  in  question  the  de- 


fendant's title  to  the  office  or  fran- 
chise claimed  and  exercised  by 
him,  because  of  some  alleged  defect 
therein,  as  for  instance,  that  at  the 
time  of  the  election  he  was  disqual- 
ified to  be  elected ;  or  that  the  elec- 
tion itself  was  void  or  irregular ;  or 
that  the  defendant  was  not  duly 
elected  or  not  duly  appointed;  or 
that  he  has  not  been  duly  sworn  in, 
or  otherwise  unlawfully  admitted ; 
or  that  he  has  since  become  dis- 
qualified, and  yet  presumes  to  act. 
A  defective  title  is  understood  to  be, 
and  is,  in  contemplation  of  law,  the 
same  as  no  title  whatever,  and  a 
party  exercising  an  office  or  fran- 
chise of  a  public  nature,  is  consid- 
ered as  a  mere  usurper  unless  he 
has  a  good  and  complete  title  in 
every  respect.  This  court  has  de- 
cided that  the  people  are  not  re- 
quired to  show  anything.  The 
entire  onus  Is  on  the  defendant, 
and  he  must  show  by  his  plea,  and 
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tuted  to  test  the  right  of  an  incumbent  to  an  office  or 
franchise,  being  as  to  the  right  of  the  respondent,  he 
can  not  controvert  the  right  or  title  of  the  person  alleged  *  520 
in  the  information  to  be  entitled  to  the  office,  nor  can 
the  court  adjudicate  upon  such  right,  unless  it  is  necessarily- 
involved  in  the  determination  of  the  issue  between  the  peo- 
ple and  the  respondent.^  It  is  therefore  unnecessary  that 
the  relator  should  set  forth  his  title  to  the  office,  and  an  infor- 
mation is  not  demurrable  because  of  an  omission  to  specifi- 
cally set  forth  such  title,  even  under  a  statute  authorizing  the 
attorney  general  in  such  proceedings  to  set  out  in  the  infor- 
mation the  name  of  the  person  rightfully  entitled  to  the 
office,  with  an  averment  of  his  right  thereto.*  And  the  state 
is  not  bound  to  show  a  demand  for  the  office,  or  to  establish 
any  fact  save  such  as  may  be  tendered  by  replication  and  put 
in  issue  by  rejoinder  or  other  plea.* 

§  713.  As  regards  the  question  of  intrusion  into  or 
usurpation  of  the  office,  to  test  which  an  information  is  filed, 
it  is  regarded  as  sufficient  to  allege,  generally,  that  the  re- 
spondent is  in  possession  of  the  office  without  lawful  au- 
thority.* And  in  case  the  pleadings  are  defective  in  this 
respect,  the  defect  is  one  which  should  be  taken  advantage 
of  by  special  demurrer.  ^  But  when  the  information  is  filed 
by  the  state  upon  the  relation  of  the  person  claiming  to  be 
injured  by  the  usurpation,  the  relator  joining  with  the  state, 
if  the  pleadings  show  a  good  cause  of  action  in  favor  of  the 
state,  a  demurrer  will  not  be  sustained  because   it  does  not 

prove,  tliat  lie  has  a  valid   title  to  some  office  or  franchise,  describing 

the  office.     He  must   set    out  by  it,  so  that  it  may  be  seen  the  case  is 

what  warrant  he  exercises  the  func-  within  the  statute." 

tions  of  the  office,  and  must  show  '  People  v.  Miles,  3  Mich.  348. 

good  authority  for  so  doing,  or  the  "  People  v.  Miles,  2  Mich.  348. 

people    will  be   entitled  to  judg-  But  see  State  v.  Boal,  46  Mo.  528. 

ment  of  ouster.     Clark  v.  The  Peo-  ^  State   v.   McDiarmid,    37  Arli. 

pie,  ex  relatione  Crane,   15  111.  B.  176. 

217.     The    information,   however,  *  People  v.  Woodbury,  14  Cal.  43 ; 

must  allege  that  the  party  against  People  «.  Abbott,  16  Cal.  858. 

whom  it  is  filed,  holds  and  executes  ^  People  v.  Woodbury,  14  Cal.  43. 
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appear  that  the  relator  is  entitled  to  the  office.  *  Mere  gen- 
eral allegations,  however,  that  the  respondent  is  not  qualified 
for  the  office  which  he  holds  are  insufficient,  and  the  particu- 
lar facts  relied  upon  should  be  set  forth.  ^ 

S  714.  Where  the  information  alleges  that  the  respond- 
ent has  intruded  into  and  usurped  the  office  of  governor  of 
the  state,  and  that  he  is  exercising  its  duties  without  right, 
a  plea  alleging  that  the  respondent  had  been  duly  declared 

governor  by  the  board  of  state  canvassers,  although  it 
*  521  may  be  good   as   a  plea  in   bar,  does  not  constitute  a 

plea  to  the  jurisdiction  of  the   court,  and  if  pleaded 
as  such  a  demurrer  will  be   sustained.  ^ 

§  715.  Under  the  English  practice,  it  is  competent  for 
the  crown  to  plead  double  in  proceedings  upon  quo- warranto 
informations,  and  it  may  reply  several  distinct  matters  to  a 
return,  by  several  distinct  replications.  It  may  also  demur 
to  the  return  and  traverse  its  allegations  at  the  same  time.* 
And  in  Ohio,  the  remedy  in  the  nature  of  quo  warranto  being 
regarded  as  a  civil  remedy,  the  statutes  of  the  state  allowing 
the  defendant  in  any  action  in  a  court  of  record  to  plead,  by 
leave  of  court,  as  many  matters  of  defense  as  he  shall  think 
necessary,  are  held  applicable  to  proceedings  in  quo  warranto, 
and  the  respondent  may  plead  several  matters  of  defense  or 
justification.  When,  therefore,  upon  an  information  to  try 
the  title  of  directors  of  a  corporation,  respondents  plead  two 
different  pleas,  setting  up  different  terms  of  office:  first,  that 
they  were  elected  at  a  particular  time  and  are  entitled  to  hold 
over  until  their  successors  are  elected,  and  that  no  successors 
have  yet  been  elected,  and  second,  that  tliey  were  elected  at 
an  annual  election,  and  that,  having  duly  qualified,  .they  hold 
by  virtue  of  that  election,  there  is  no  such  repngnance  in  tlie 

'  State  V.  Palmer,  34  Wis.  63.  forms  of  pleading  for  an  intrusion 

2  Ex  parte  Bellows,  1   Mo.  115,  into  an  ofHce. 

(3ncl  edition,  80).  *  Regina  e.  Diplock,  19  L.  T.  E. 

°  Attorney  General  ».  Barstow,  4  N.  S.  380. 
Wis.  729.    And  see  this  case  for 
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title  alleged  as  to  prevent  the  respondents  from  availing 
themselves  of  both  defenses  to  the  same  information,  i  And 
a  replication  to  a  plea  in  quo  warranto  is  not  bad  for  duplicity 
because  it  sets  up  several  distinct  facts,  if  they  all  tend  to 
present  one  ultimate  issue.  ^ 

§  716.  "Where  the  proceedings  are  instituted  for  the  pur- 
pose of  testing  the  title  to  an  office  or  franchise,  t])e  proper 
course  for  the  respondent  is  either  to  disclaim  or  to  justify.* 
If  he  disclaims  all  right  to  the  office,  the  jjeople  are  at  once 
entitled  to  judgment  as  of  course.  If,  upon  the  other  hand, 
the  respondent  seeks  to  justify,  he  must  set  out  his  title 
specially  and  distinctly,  and  it  will  not  suffice  that  he  alleges 
generally  that  he  was  duly  elected  or  appointed  to  the  office, 
but  he  must  state  specifically  how  he  was  appointed, 
and  if  appointed  to  fill  a  vacancy  caused  by  removal  *  522 
of  the  former  incumbent,  the  particulars  of  the  dis- 
missal as  well  as  of  the  appointment  must  appear.  The  peo- 
ple are  not  bound  to  show  anything,  and  the  respondent  must 
show  on  the  face  of  his  plea  that  he  has  a  valid  and  sufficient 
title,  and  if  he  fails  to  exhibit  sufficient  authority  for  exer- 
cising the  functions  of  the  office,  the  people  are  entitled  to 
judgment  of  ouster.*     Unless,  therefore,  the  respondent  dis- 

'  State  «.  McDaniel,  32  Ohio  St.  by  the  board  of  supervisors;  sec- 

354.  ond,  tliat  the  oiiice  was  vacant  and 

''Coon®.  Plymouth  Plank  Road  he  was  duly  appointed,  etc.    The 

Co.  31  Mich.  178.  court,  Treat,  C.  J.,  say /"The  first 

3  Clark  V.  The  People,  15  111.  217 ;  plea  is  clearly  defective.  It  fails 
Illinois  Midland  K.  Co.  v.  The  Peo-  to  show  that  the  relator  was  legally 
pie,  84  111.  426;  Hold  en  v.  The  dismissed  from  the  office  of  treas- 
People,  90  111.  434;  Larke  ».  Craw-  urer.  It  alleges  that  he  was  re- 
ford,  38  Mich.  88.  moved  for  various  reasons  stated  in 

*  Clark  ®.  The  People,  15  111.  317.  an   order  of   the  board  of   super- 

This  was  an  information  to  test  the  visors,  but  the  order  itself  is  not 

right  to  hold  the  office  of  a  county  set  forth.    The   reasons  ought  to 

treasurer.  The  respondent  pleaded,  appear  at  large  in  the  plea,  so  that 

among    other  things,   first,   that  a  the  court  might  determine  whether 

vacancy  in   the    office   had    been  the  removal  was  fur   one   of   the 

caused  by  removal  of  the  relator,  to  causes   specified  In  the  statute.    A 

which  he  had  been  duly  appointed  dismissal  for  any  other  cause  would 
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claims  all  right  to  the  office  and  denies  that  he  has  assumed 
to  exercise  its  functions,  he  should  allege  such  facts  as, 
*  523  if  true,  invest  him  fully  with  the  legal  title ;  otherwise 
he  is  considered  as  a  mere  usurper.* 

§  717.  At  common  law,  if  the  respondent  claimed  the 
office  under  two  distinct  titles,  one  by  prescription  and  the 
other  by  charter,  but  by  his  plea  rested  his  defense  upon  his 
prescriptive  right,  which  was  tried  and  found  against  him,  he 
could  not  then  resort  to  his  other  defense  of  a  charter  right.* 
But  if  he  was  doubtful  whether  his  title  could  best  be  sup- 
ported under  charter  or  by  prescription,  he  might  at  any  time 
before  trial  withdraw  the  one  defense  and  plead  the  other.' 
So  he  might  disclaim  in  part  and  justify  in  part.  And  at 
any  time  before  trial  the  court  might  grant  leave  to  withdraw 
a  plea  and  plead  de  novo  on  terms.  Or,  before  joinder  in 
demurrer,  the  respondent  might  amend  by  paying  costs.* 

§  718.     From  the  nature  of  the  quo- warranto  information 


not  create  a  vacancy  in  the  office, 
nor  justify  the  board  of  supervisors 
in  appointing  the  defendant.  He 
could  have  no  right  to  the  ofBoe, 
unless  the  relator  was  properly  re- 
moved therefrom.  In  the  proceed- 
ing by  information  in  the  nature  of 
a  quo  warranto,  the  defendant  must 
either  disclaim  or  justify.  If  he 
disclaims,  the  people  are  at  once 
entitled  to  judgment.  If  he  justi- 
fies, he  must  set  out  his  title  speci- 
ally. It  is  not  enough  to  allege 
generally  that  he  was  duly  elected 
or  appointed  to  the  office ;  but  he 
must  state  particularly  how  he  was 
elected  or  appointed.  He  must 
show  on  the  face  of  the  plea  that 
he  has  a  valid  title  to  the  office. 
The  people  are  not  bound  to  show 
anything.  The  information  calls 
upon  the  defendant  to  show  by 
'what  warrant  he  exercises  the 
functions  of  the  office,  and  he  must 


exhibit  good  authority  for  so  doing, 
or  the  people  will  be  entitled  to 
judgment  of  ouster.  Cole  on  Crim- 
inal Informations,  210  to  212;  Will- 
cock  on  Municipal  Corporations, 
486  to  488 ;  Angell  &  Ames  on  Cor- 
porations,  §  756.  The  second  plea 
is  also  too  general.  It  does  not  state 
how  the  otHce  became  vacant,  nor 
does  it  show  with  sufficient  cer- 
tainty how  the  defendant  was  ap- 
pointed. The  third  plea  is  likewise 
defective.  The  defendant  does  not 
attempt  to  set  out  his  title.  It  is 
no  answer  to  the  information,  that 
the  relator  is  not  entitled  to  the 
office.  The  defendant  must  show 
that  he  is  rightfully  in  office,  or  the 
people  are  entitled  to  judgment 
against  him." 

1  State  V.  Harris,  3  Ark.  570. 

2  Rex  ».  Leigh,  Burr.  2143. 

'  Rex  V.  Grimes,  Burr.  2147. 

*  Com.  Dig.  Quo  "Warranto,  0.  4. 
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for  the  ustirpation  of  an  office  or  franchise,  which  calls  upon 
the  respondent  to  show  by  what  warrant  or  autliority  he  exer- 
cises the  functions  of  the  office,  it  follows  of  necessity  that 
non  tisurpavit,  or  a  simple  plea  of  not  guilty,  does  not  con- 
stitute a  sufficient  plea,  since  it  discloses  no  title  to  the  office, 
which  is  the  very  gist  of  the  controversy.*  But  while  this 
principle  is  conceded,  it  is  held  to  be  competent  for  the 
respondent  to  traverse  generally  the  material  allegations  ten- 
dered by  the  relator.*  And  when  the  proceedings  are 
brought  to  test  the  right  of  exercising  a  corporate  franchise, 
a  plea  by  the  corporation  alleging,  in  substance,  a  right  to 
the  exercise  of  the  franchise,  and  containing  negative  aver- 
ments which  traverse  the  allegations  contained  in  the  infor- 
mation, is  neither  a  disclaimer  nor  a  plea  of  non  usuiyavit, 
and  is  a  valid  plea.  ^ 

§  719.  The  general  principle  of  pleading,  that  it  is  not 
necessary  to  anticipate  matter  which  should  more  properly 
come  from  the  other  side,  applies  to  the  pleadings  upon  infor- 
mations in  the  nature  of  a  quo  warranto.  When, 
therefore,  the  plea  or  answer  anticipates  matter  which  *  524 
should  more  properly  be  alleged  by  the  prosecutor,  so 
much  of  it  as  is  faulty  in  this  respect  may  be  stricken  out  as 
surplusage.*  And  when  the  plea  tendered  by  the  respondent 
is  utterly  bad,  and  shows  no  title  to  the  franchise  which  he  is 
alleged  to  have  usurped,  it  may  be  treated  as  confessing  the 
usurpation,  and  judgment  of  ouster  may  be  given  thereon.* 

§  720.  Upon  an  information  to  procure  the  forfeiture  of 
the  charter  and  franchises  of  a  corporation,  alleging  an  un- 
lawful use  and  usurpation,  it  is  sufficient  to  plead  the  charier, 
without  alleging  the  continued  existence  of  the  body  corpo- 
rate down  to  the  time  of  instituting  the   proceedings,  and 

'  Queen  v.  Blagden,  10  Mod.  Rep.  '  Commonwealtli  v.  Cross  Cut  R. 

290.   See  Commonwealth  «.  M'Wil-  Co.  53  Pa.  St.  63. 

liams,  11  Pa.  St.  61.  *  Attorney  General   «.  Michigan 

^  Commonwealth  «.  M'Williams,  State  Bank,  3  Doug.  359. 

11  Pa.  St  61.  '  Kex  «.  Philips,  Stra.  394. 
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without  pleading  certain  facts  which  are  alleged  as  an  estop- 
pel of  the  right  of  the  state  to  insist  upon  a  forfeiture  of  the 
franchise,  since  the  plea  of  the  charter  constitutes  a  sufficient 
prima  facie  defense  to  the  information.  And  the  corporate 
charter  being  shown,  its  continued  existence  down  to  the 
time  of  filing  the  information  will  be  presumed.  * 

§  721.  At  common  law,  upon  proceedings  by  information 
for  the  usurpation  of  a  municipal  office,  it  was  not  deemed 
essential  to  allege  specially  whether  the  office  was  by  charter 
or  prescription.  If  it  it  was  shown  to  be  an  office  concerning 
the  public,  this  was  held  sufficient  as  against  a  usurper,  and 
when  this  was  admitted  by  demurrer,  judgment  would  go  for 
the  crown.  *  Amd  when  the  proceedings  are  brought  against 
a  municipal  corporation,  charging  it  with  exercising  fran- 
chises to  which  it  is  not  entitled,  the  inquiry  is  limited  to 
the  matters  charged  in  the  information;  and,  in  such  case, 
matter  which  is  set  tip  by  way  of  plea  is  only  material  in  so 
far  as  it  shows  a  warrant  in  law  for  the  exercise  of  the  fran- 
chise in  question.* 

^  722.  When  the  information  is  filed  to  test  the  right  of 
an  incumbent  of  an  elective  office  to  exercise  its  functions,  it 
is  sufficient  if  the  plea  shows  the  authority  for  holding  the 
election,  the  holding  of  the  election,  and  that  respondent 
received  the  largest  number  of  votes,  witliout  averring  that 
he  received  the  largest  number  of  votes  as  appeared  by  the 
return  of  the  canvassers,  such  an  averment  being  regarded  as 
immaterial.*  ISTor  is  it  necessary  to  allege  a  strict  fulfill- 
ment on  the  part  of  the  board  of  canvassers  of  elec- 
*  525  tion  returns  of  all  their  duties,  since  the  court  may 
go  behind  their  proceedings,  their  certificate  of  elec- 
tion being  only  prima,  facie  evidence  of  title  to  the  office.  ^ 

§  723.     As  regards  the  time  when  the  usurpation  occurred, 

'  Attorney  General  t.  Michigan  Ohio  St.  445. 

State  Bank,  2  Doug.  359.  *  People  v.  Van   Cleve,  1  Mich. 

2  King    v.    Boyles,     Ld.    Raym.  362. 

1559.  6  People  o.   Van  Cleve,  1  Mich, 

8  State  V.  City  of  Cincinnati,  23 '  362. 
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it  is  held  to  be  unnecessary  to  specify  in  the  information  any 
particular  day  as  that  on  which  the  respondent  was  guilty  of  a 
usurpation  of  the  office  in  question.  And  when  the  allegation 
as  to  time  is,  that  for  the  space  of  two  days  last  past  respond- 
ent has  usurped  the  office  it  will  be  construed  to  refer  to  the 
two  days  next  preceding  the  filing  of  the  information,  and 
the  period  of  the  alleged  usurpation  is  thns  fixed  with  suffi- 
cient certainty.  Nor  is  it  essential  that  the  time  when  the 
information  is  presented  to  the  court  should  appear  in  the 
caption  thereof.  ^ 

§  724.  The  fundamental  purpose  of  the  information  is  to 
inform  the  court  as  to  the  questions  of  fact  upon  which  the 
proceedings  are  based,  in  order  that  it  may  properly  apply 
the  law  to  those  facts.  And  when  the  information  is  filed 
against  an  incorporated  company  for  the  purpose  of  obtaining 
a  forfeiture  of  its  franchise,  it  should  allege  under  what  law 
the  corporation  exists,  and  if  deficient  in  this  respect,  the 
information  is  demurrable.  ^  So,  when  the  proceedings  are 
instituted  against  a  corporate  body  to  compel  it  to  show  by 
what  warrant  it  eXercises  its  corporate  franchise,  it  is  proper 
for  the  respondent  in  its  return  to  recite  the  several  legisla- 
tive enactments  upon  which  it  relies  as  constituting  it  a  legal 
corporation,  and  such  a  return  will  be  held  good  on  demur- 
rer J  And  upon  an  information  against  an  incorporated 
company,  by  its  corporate  name,  to  procure  a  forfeiture  of  its 
franchise,  charging  the  usui'pation  generally,  if  the  respond- 
ent pleads  its  act  of  incorporation,  under  which  it  justifies,  it 
is  proper  for  the  prosecution  to  reply,  setting  up  specially 
the  causes  of  forfeiture.  *   And  when  an  information  is  brought 

'  People  «.  Miller,  15  Mich.  354.  Washington,  6  Cow.  211;  People  «. 

2  Dau-ville  &  While  Lick  Plank-  Kankakee  River  Improvement  Co. 

road  Co.  v.  The  State,  16  Ind.  456.  103  111.  491.    And  see  as  to  plead- 

'  State  e.  Mississippi,  Ouachita  &  ings  upon  an  information  for  a  for- 

Red  River  B.  Co.  20  Ark.  495.  feiture  of  the  franchise  of  a  munici- 

*  People  V.  Bank  of  Niagara,  6  pal  corporation.   King  v.    City  of 

Cow.  196.    See  also  as  to  pleading  London,  3  Harg.  State  Trials,  545. 
in  such  case.  People  «.  Bank  of 
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against  a  railway  company  to  procure  the  forfeiture  of  its 
franchises,  it  is  proper  to  join  causes  of  forfeiture  at  com- 
mon law  with  those  created  by  statute,  i 

§  725.  Where  the  information  charges  respondents 
*  526  as  individuals  with  having  usurped  and  exercised  tlie 
franchise  of  a  corporation,  without  authority  of  law, 
and  the  respondents  have  the  right  under  the  statutes  of  the 
state  to  plead  not  guilty  to  the  information,  they  may,  with 
the  plea  of  not  guilty,  also  plead  a  disclaimer  of  any  right  to 
use  and  enjoy  the  franchise  in  question,  the  two  grounds  of 
defense  not  being  inconsistent  as  regards  the  individual  capac- 
ity in  which  respondents  are  acting.  And  in  such  case  the 
state  is  not  entitled  to  judgment  upon  the  disclaimer,  since 
under  the  plea  of  the  general  issue,  it  devolves  upon  the 
prosecution  to  establish  by  proof  the  facts  alleged  in  the 
information.  * 

§  726.  In  proceedings  by  information  to  test  the  right  of 
a  board  of  directors  of  a  corporation  to  hold  their  office,  it  is 
not  sufficient  tliat  they  plead  generally  that  they  were  elected, 
but  they  should  also  set  out  the  particulars  of  their  election. 
Nor  can  respondents  in  such  proceedings  rely  upon  two  dis- 
tinct titles,  but  they  may  be  put  to  their  election  under  which 
of  the  two  they  will  defend,  and  a  plea  alleging  two  distinct 
and  separate  elections,  by  virtue  of  which  they  claim  to  hold 
their  office,  is  bad  for  duplicity.  ^ 

§  727.  Great  strictness  is  required  in  assigning  a  breach 
of  a  condition  for  the  purpose  of  forfeiting  a  corporate  fran- 
chise, and  while  the  breach  need  not,  perhaps,  in  all  cases  he 
stated  in  the  very  words  of  the  condition,  yet  it  should  at 
least  be  stated  according  to  its  legal  effect  and  spirit.*  But 
where  an  association  has  been  created  a  body  politic  and  cor- 
porate in  presenti,  with  a  proviso  annexed  to  the  act  of  incor- 

1  State  «.  Milwaukee,  L.  S.  &.  "W.      328. 

E.  Co.  45  Wis.  579.  *  People  «.  Manhattan  Company, 

2  State  V.  Brown,  34  Miss.  688.  9  "Wend.  351. 
•  Commonwealth  n.  Gill,  3  Whart. 
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poration,  not  as  a  condition  precedent,  but  as  a  defeasance, 
being  fully  created  and  organized  in  the  first  instance,  its  con- 
tinued existence  is  presumed  until  the  contrary  is 
shown.  It  is  not  necessary,  therefore,  for  such  a  cor-  *  527 
poration,  in  answer  to  an  information  for  a  forfeiture 
of  its  franchise,  to  plead  the  condition  of  defeasance  and 
allege  its  performance,  even  though  the  time  within  which  it 
was  to  be  performed  has  long  since  elapsed. *  And  in  gen- 
eral it  would  seem  to  be  sufficient  to  aver  in  the  plea  the 
incorporation  of  the  respondent  as  a  body  politic,  without 


'  People  ».  Manhattan  Company, 
9  Wend.  351.  This  was  a  quo- war- 
ranto information  to  procure  a  for- 
feiture of  respondent's  charter, 
which  had  been  granted  upon  the 
following  condition :  "  Provided, 
that  said  company  shall,  within  ten 
years  from  the  passing  of  this  act, 
furnish  and  continue  a  supply  of 
pure  and  wholesome  water,  suffi- 
cient for  the  u^e  of  all  such  citizens 
dwelling  in  said  city  as  shall  agree 
to  take  it  on  the  terms  to  he  de- 
manded hy  the  said  company;  in 
default  whereof  the  corporation 
shall  be  dissolved."  Mr.  Justice 
Sutherland,  for  the  court,  says: 
"  I  believe  it  was  not  contended, 
and  it  certainly  can  not  be  success- 
fully, that  a  compliance  with  the 
proviso  in  this  case  was  a  con- 
dition precedent  to  the  original 
rightful  existence  and  organization 
of  the  defendants  as  a  corporation. 
The  first  enacting  clause  of  the  act 
creates  and  declares  the  individuals 
therein  named,  and  their  associates, 
a  body  politic  and  corporate  in 
presenti,  while,  by  the  very  terms 
of  the  proviso,  they  were  to  have 
ten  years  thereafter  to  furnish  the 
■^'ater.  Neither  their  existence  nor 
their  general  powers  as  a  corpora- 

37 


tion  were  in  abeyance  during  that 
period.  They  had  a  right  immedi- 
ately to  exercise  any  of  the  powers 
conferred  upon  them  by  their  char- 
ter. The  proviso  was  strictly  a 
defeasance,  and  not  a  condition 
precedent;  and  it  was  not  neces- 
sary, therefore,  for  the  defendants 
to  notice  it  in  their  plea.  Perhaps 
the  counsel  meant  to  contend  that 
as  the  defendants  were  called  upon 
by  the  information  to  show  by  what 
authority  they  now  claim  and  exer- 
cise the  franchise  of  being  a  corpo- 
ration, they  were  bound  to  aver 
everything  necessary  to  show  a 
present  right;  and  as  the  period 
limited  by  the  proviso  had  lonn- 
before  elapsed,  it  was  incumbent 
upon  them,  among  other  things,  to 
show  that  they  had  performed  that 
condition.  It  seems  to  me  to  be  a' 
satisfactory  answer  to  this  argu- 
ment to  say  that  the  corporation, 
having  been  shown  to  have  been 
legally  created  and  organized,  is  in 
judgment  of  law  supposed  to  con- 
tinue to  exist  until  the  contrai'y  is 
shown,  afld  to  have  performed  ail 
its  duties,  and  among  others,  the 
duty  of  supplying  the  city  of  New 
York  with  pure  and  wholesome 
water." 
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averring  a  compliance  with  all  the  requii  ements  of  its  char- 
ter, or  alleging  affirmatively  a  performance  of  the  necessary 
acts  to  complete  the  corporate  organization,  leaving  the  pros- 
ecution to  reply  any  matter  which  would  show  a  fail- 
*  528  ure  on  the  part  of  the  respondent  to  comply  with  its 
act  of  incorporation.  * 
§  728.  In  Illinois,  it  is  held  to  be  the  proper  course  for 
the  respondent  in  the  information  to  plead  thereto  instead  of 
answering.  If,  however,  he  has  filed  an  answer  instead  of  a 
plea,  the  technical  distinctions  between  the  two  may  be  dis- 
regarded and  the  answer  may  be  treated  as  a  plea  for  the 
purposes  of  the  case,  and  there  may  be  a  demurrer  to  such 
answer  and  joinder  in  demurrer,  as  in  ordinary  cases. ^  It  is- 
to  be  observed,  also,  that  the  familiar  principle  of  pleading 
that  a  demurrer  reaches  back  to  the  first  defective  pleading 
on  either  side  applies  to  quo-warranto  informations.  When, 
therefore,  the  information  is  fatally  defective,  upon  a  demur- 
rer to  respondent's  plea  or  return  the  court  need  not  inquire 
into  the  validity  of  the  plea,  and  the  demurrer  may  be  car- 
ried back  and  sustained  as  a  demurrer  to  the  information.' 
And  it  is  open  to  the  respondent  upon  demurrer  to  his 
answer,  when  no  issue  of  fact  has  been  formed,  and  no 
trial  had  ujjon  the  merits,  to  raise  the  question  of  whether 
resort  has  been  had  to  the  proper  remedy,  since  an  answer  is 
not  a  waiver  of  the  right  to  question  the  propriety  of  the 
relief  sought.* 

§  729.  By  analogy  to  the  principle  governing  the  plead- 
ings in  ordinary  actions  at  law,  all  the  facts  which  are  well 
pleaded  in  answer  or  return  to  the  information,  are  admitted 
by  demurrer  thereto.  The  question  upon  such  demurrer 
then  is,  whether  the  material  averments  in  the  information 

1  People  «.  Rensselaer  &  Saratoga  Ind.  518 ;  State  «.  Commissioners 
R.  Co.  15  Wend.  113.  of  Pawnee  Co.   13  Kan.  426.    See 

2  People  V.  Percells,  3  Gilm.  59.        also  State  v.  Commissioners  of  Ford 
"  People  ».  Mississippi  &  Atlantic      Co.  13  Kan.  441. 

R.  Co.  13  111.  66 ;  State  ».  North,  43  *  People  v.  WMtcomb,  55  111.  172. 

Conn.  79;   Elam  v.  The  State,  75 
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are  answered,  and  if  not  the  demuri-er  will  be  sustained  and 
respondent  will  have  leave  to  amend  his  answer,  i  And  when  it 
is  alleged  in  the  information  that  respondent  holds  and  exer- 
cises his  office  without  legal  warrant  or  qualification,  and  by 
his  answer  he  avers  a  legal  appointment  and  qualification, 
and  an  entry  upon  the  duties  of  the  office,  and  also  alleges,  as 
a  legal  conclusion,  that  he  has  ever  since  held  and  enjoyed 
the  office,  as  he  had  a  legal  right  to  do,  such  answer  is 
not  sufficient,  since  it  is  incumbent  upon  the  respond-  *  529 
ent  to  set  up  all  the  facts  necessary  to  constitute  a 
good  and  sufficient  title  to  the  office.  * 

§  730.  In  Ohio,  the  doctrine  was  early  established  that 
the  prosecutor  in  proceedings  upon  a  quo-warranto  informa- 
tion for  the  forfeiture  of  a  corporate  franchise  might  pursue 
cither  of  two  courses:  he  might  disclose  in  the  information 
the  specific  ground  of  forfeiture  relied  upon,  or  he  might,  in 
general  terms,  charge  the  respondent  with  exercising  certain 
franchises  without  authority,  and  call  upon  it  to  show  by 
what  warrant  such  powers  were  claimed.  The  plea  should 
then  deny  the  facts  charged,  or  set  forth  the  authority  relied 
upon,  as  the  case  might  be,  and  the  replication  might  then  al- 
lege the  acts  upon  which  the  prosecutor  relied  as  working  a  foi 
feiture.  These,  again,  might  be  denied,  or  a  demurrer  might 
be  filed,  following  substantially  the  same  course  as  in  ordi- 
nary pleadings  at  common  law.  In  this  manner  the  authority 
to  exercise  the  franchise  in  question  was  disclosed  by  the 
party  claiming  the  right  to  its  exercise,  and  the  acts  alleged 
to  be  unauthorized  were  pleaded  by  the  party  complaining 
thereof.^  And  it  is  held  that  the  rules  of  pleading  established 
by  the  code  of  procedure  in  Ohio  are  not  applicable  to  pro- 
ceedings in  the  nature  of  quo  warranto,  and  that  the  pleadings 
in  such  cases  are  still  governed  by  the  rules  prevailing  at  the 
adoption  of  the  code.  * 

•  State  V.  Beecher,  15  Ohio,  733.        Ohio,  535. 

2  State  V.  Beecher,  15  Ohio,  738.  «  State  «.  McDaniel,  23  Ohio  St 

"  State  V.  Commercial  Bank,  10      354. 


CHAPTEK    XIX. 

OF  THE  PRACTICE  IN  QUO  WARRANTO. 

§  731.  Practice  on  rule  to  show  cause  why  information  should  not  he 
allowed ;  rule  not  always  granted. 
731  a.  Practice  in  various  states. 
732.  Service  of  rule ;  discretion  as  to  granting  rule. 
788.  Requisites  of  affldavits ;  should  be  sworn  positively. 

734.  Distinction  as  to  allegations  Qf  title  and  of  usurpation. 

735.  Process  at  common  law  upon  the  original  writ  and  upon  the  infor- 

mation. 

736.  Jurisdiction  of  the  person,  how  acquired. 

737.  Amendments  freely  allowed. 

738.  Rule  to  show  cause  may  be  opposed  by  afl3davits. 

739.  Effect  of  a  default  the  same  as  in  ordinary  civil  actions. 

740.  Of  the  venue  where  jury  trial  is  had. 

741.  New  trials  allowed  as  in  civil  actions. 
743.  Costs  under  statute  of  Anne. 

743.  Costs  in  New  Tork. 

744.  Courts  averse  to  second  application  for  same  defect  in  title. 

§  731.  The  usual  practice  in  obtaining  leave 
*  530  to  file  an  information  in  the  nature  of  a  quo 
warranto,  at  the  suggestion  of  a  private  relator, 
is,  unless  otherwise  provided  by  statute  or  local  rules 
of  practice,  to  present  to  the  court  an  application  or 
petition  verified  by  afiidavit,  upon  which  a  rule  issues 
requiring  the  respondent  to  ^how  cause  why  the  informa- 
tion should  not  be  filed  against  him,  and  unless  he  shows 
such  cause  on  the  return  as  to  put  his  right  beyond 
dispute,  the  rule  for  the  information  will  be  made  absolute, 
in  order  that  the  question  concerning  the  right  may  be 
properly    determined.  ^     And   it  has   been   held    that    the 

'United  States  v.  Lockwood,  1      ®.  Jones,  13  Pa.  St.  865;  In  re  Bank 
Pinney's  Wis.  359 ;  Commonwealth      of  Mount  Pleasant,  5   Ohio,  349 ; 

(580) 
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allowing  an  information  upon  the  filing  of  a  sugges-  *  531 
tion,  without  a  rule  to  show  cause,  constitutes  suffi- 
cient ground  for  sustaining  a  motion  to  quash.  *  The  prac- 
tice, however,  of  proceeding  in  the  first  instance  by  the  rule 
to  show  cause  is  by  no  means  uniform,  and  where  the  pro- 
ceedings are  instituted  for  the  usurpation  of  an  office  claimed 
by  the  relator  as  a  matter  of  right,  it  has  been  held  to  be 
immaterial  whether  the  relator  proceeds  in  the  first  instance 
by  the  rule  nisi,  or  asks  leave  to  file  the  information.  And 
the  latter  course  is  said  to  be  equally  proper  where  notice  of 
the  application  is  given  the  respondent,  and  where  sufficient 
time  is  allowed  to  enable  him  to  prepare  affidavits  in  opposi- 
tion to  the  case  presented.*  So  it  has  been  held  that  the 
rule  to  show  cause  is  a  matter  of  form  rather  than  of  sub- 
stance, and  that  if  the  respondent  has  a  preliminary  hearing, 
as  upon  a  motion  to  quash,  the  omission  of  the  rule  is  not 
fatal.*  Under  the  English  practice,  the  prosecutor  was 
obliged  by  rule  of  court,  to  specify  in  the  rule  to  show  cause 
all  objections  which  he  intended  to  urge  against  the  title  of 
respondent,  and  no  objection  not  thus  specified  could  be  raised 
on  the  pleadings  without  leave  of  court.* 

§  731  a.  In  Illinois,  it  is  regarded  as  the  proper  practice 
for  the  public  prosecutor  to  present  a  motion  for  leave  to  file 
the  information,  such  motion  being  based  upon  an  affidavit, 
and  a  rule  nisi  may  then  issue  to  the  respondent  to  show 
cause  why  the  information  should  not  be  filed,  and  the  re- 
spondent may  answer  such  rule  upon  counter  affidavits.  ^  In 
Pennsylvania,  as  in  New  Jersey,  when  the  state  through  its 
'attorney  general  institutes  the  action,  it  is  entitled  to  proceed 
without  a  rule  to  show  cause  and  without  leave  to  file  the 

See  also  People  B.Waite,  6  Chicago  point,  Commonwealth  «.  Jones,  13 

Legal  News,  175,  70  111.  25.  Pa.  St.  365. 

1  Commonwealth  v.  Jones,  13  Pa.  *Reg.  Gen.  Hil.  Term,  7  &  8  Geo. 
St.  365.  IV. 

2  State  V.  Burnett,  3  Ala.  140.  '  People  v.  "Waite,  6  Chicago  Le. 
'Murphy  v.  Farmers    Bank,  30      gal  News,  175,  70  111.  35. 

Pa.  St.  415,  overruling  as  to  this 
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information,  as  is  required  in  the  ease  of  a  private  relator. i 
In  Vermont,  the  practice  is  for  the  relator  to  apply  for  a  rule 
to  show  cause  why  the  information  should  not  be  filed,  and 
this  application  may  be  granted  with  or  without  notice, 
and  as  a  matter  of  course  if  proper  ground  is  shown.  But 
the  allowance  of  the  rule  determines  no  question  of  right, 
either  as  to  subject-matter  or  as  to  procedure,  all  such  ques- 
tions remaining  to  be  determined  upon  the  return.  ^  In 
Ohio,  under  a  statute  authorizing  the  proceedings  by  any 
person  in  his  own  behalf  who  claims  title  to  a  public  office 
unlawfully  held  by  another,  leave  to  file  the  petition  is 
unnecessary,  since  the  relator  sues  in  his  private  right.  ^ 

§  732.  It  is  to  be  observed  with  reference  to  the  nature 
of  the  rule  to  show  cause,  that  it  is  not  regarded  as  a  writ 
issuing  out  of  the  court  and  directed  to  an  officer,  requiring 
his  official  return  thereto,  but  it  is  merely  a  rule  of  court 
which  may  be  served  by  any  person  competent  to  transact 
business,  and  the  time  and  manner  of  such  service  may  be 
made  to  appear  to  the'  satisfaction  of  the  court  by  affidavit  of 
the  person  making  the  service.*  And  it  is  held  that  the 
court  is  vested  with  a  certain  degree  of  discretion  as  to 
whether  the  rule  shall  be  granted,  or  leave  be  given  to  file  the 
information  in  the  first  instance.  And  where  respondents' 
whole  case  touching  the  subject  of  the  application  liad  been 
disclosed  by  their  answer  in  a  chancery  proceeding, 
*  532  and  by  the  answers  of  other  persons  favorable  to  them, 
the  court  upon  an  examination  of  such  answers  granted 
a  rule  for  the  information  in  the  first  instance.' 

§  733.  The  affidavits  upon  which  the  application  is  based 
should  contain  positive  allegations  of  the  facts  on  which  the 

'  Commonwealth  ^.Walter,  83  Pa.  *  TTnited   States  v.  Lockwood,  1 

St.  105 ;  Attorney  General  v.  Dela-  Pinney's  Wis.  359. 

■n-are  &  B.  B.  R.  Co.  38  N.  J.  L.  383.  « People  v.  Kip,  cited  in  note  to 

2  State  V.  Smith,  48  Vt.  14.    And  People  «.  Richardson,  4  Cow.  106. 

see  S.  C.  48  Vt.  266.  And  see  this  note  as  to  the  general 

^  State  1).  Thompson,  34  Ohio  St.  practice  and  procedure  on  quo-war- 

365.  ranto  informations. 
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prosecutor  seeks  to  assail  the  title  of  the  respondent,  and  the 
courts  are  averse  to  granting  leave  to  file  the  information 
npon  afiidavits  which  rest  only  upon  the  belief  of  the  afiiaiit.i 
And  where  the  affidavit  upon  which  a  rule  nisi  was  Qbtaiued 
against  the  mayor  of  a  municipality,  only  alleged  that  the 
relator  did  not  believe  the  mayor  was  duly  sworn  into  his 
office,  it  was  held  insufficient  and  the  rule  was  discharged. 
Nor,  in  such  case,  will  the  court  entertain  an  additional 
affidavit  upon  the  hearing,  for  the  purpose  of  contradicting 
an  entry  upon  the  corporate  records,  showing  that  the  mayor 
was  duly  sworn.*  So  where  the  application  for  the  rule  is 
based  upon  an  immemorial  custom  to  elect  in  a  particular 
manner,  it  is  necessary  to  state  in  the  affidavits  the  existence 
of  such  custom,  and  not  merely  to  allege  facts  from  whence 
the  conclusion  might  be  drawn.* 

§  734.  Notwithstanding  the  rule  as  stated  in  the  preced- 
ing section  is  well  established,  its  application  would  seem  to 
be  confined  to  allegations  of  title,  and  not  those  of  usurpa- 
tion. And  it  is  held  to  be  unnecessary  that  the  affidavits  upon 
which  the  rule  to  show  cause  issues  should  be  sworn  positively, 
as  to  allegations  of  the  usurpation,  and  that  it  is  sufficient 
if  they  be  sworn  upon  the  information  and  belief  of  the  re- 
lator. And  when  no  answer  has  been  made  to  these  allega- 
tions by  the  respondent,  who  has  had  full  opportunity  of  de- 
nial, the  rule  will  be  made  absolute,  sufficient  facts 
appearing  to  put  the  matter  in  course  of  inquiry.'*  *  533 
The  distinction  recognized  is,  as  to  whether  the  matter 
of  hearsay  and  belief  goes  to  the  validity  of  the  title  tc  the 
office  in  question,  or  merely  to  the  fact  of  usurpation.'  And 
if  the  affidavits  in  support  of  the  rule  for  the  information 
omit  a  material  fact  pertinent  to  the  subject  of  inquiry,  and 

1  See  King  v.  Newliug,  3  T.  R.  488. 

310 ;  King  V.  Lane,  5  Barn.  &  Aid.  *  King  v.  Harwood,  2  East,  177 ; 

488.  King  v.  Slythe,  6  B.  &  C.  240. 

■'  King  V.  Newling,  3  T.  R.  3ia.  <>  King  «.  Slythe,  6  B.  &  C.  240. 

'  King  11.  Lane,  5  Barn.   &  Aid. 
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whicli  is  disclosed  in  an  affidavit  filed  by  the  other  side,  the 
latter  may  be  read  by  the  prosecutor  in  support  of  the  rule.* 

§  735.  The  respondent  must  in  all  cases  be  brought  into 
court  hy  due  and  regular  process,  and  it  is  irregular  to  pro- 
ceed against  him  merely  by  a  rule  to  appear.  ^  At  common 
law,  the  first  process  upon  the  ancient  writ  of  quo  warranto 
was  a  summons,  and  upon  default  of  ajDpearance  the  liberties 
and  franchises  in  controversy  were  seized.  Upon  the  quo- 
warranto  information,  however,  a  different  practice  prevailed, 
and  the  first  process  issued  was  a  venire  facias  or  subpoena, 
which  was  followed  by  a  distringas  if  the  former  process  failed 
to  procure  an  appearance.  ^  And  the  information  being  in 
the  nature  of  a  personal  action,  there  could  not  be  a  seizure  of 
the  franchise  upon  the  venire  facias,  but  only  after  the  dis- 
tringas had  issued,  although  it  would  seem  to  have  been  oth- 
erwise upon  the  writ  of  quo  warranto.* 

§  736.  An  appearance  by  respondent  upon  the  rule  to  show 
cause  is  not  an  appearance  upon  the  information,  and  he  is  not 
thereby  in  court  for  the  purposes  of  the  information.  The 
object  of  the  rule  being  merely  to  obtain  leave  to  institute  the 
action,  the  respondent  is  not  in  court  until  brought  there  by 
due  process.  5  And  when  the  respondent  is  notified  of  the 
application  for  leave  to  file  the  information,  but  fails  to  appear 
in  pursuance  of  the  notice,  and  leave  is  thereupon  granted  to 
file  the  information,  without  further  process,  and  a  rule  to 
plead  is  entered,  a  copy  of  which  is  served  on  respondent,  who 
neglects  to  plead,  the  court  acquires  no  jurisdiction  to  render 
judgment  of  ouster,  since  the  respondent  has  never  been  for- 
mally brought  into  court  or  served  with  process.  Even  though 
he  be  informally  notified  of  the  pendency  of  the  proceedings 

1  King  V.  Mein,  3  T.  E.  590.  Raym.  436 ;  Attorney  General  v.  Del- 

2  People  T:  Kichardson,  4  Cow.  97.      aware  &  B.  B.  R.  Co.  38  N.  J.  L. 
See  also  Hambleton  v.  The  People,      283. 

44    111.    458;      Commonwealth    v.  *Anon.  8  Salk.  104. 

Sprenger,  5  Binn.  353.  ^  Commonwealth  v.  Sprenger,  5 

3  Rex  B.Trinity  House,  Bid.  86;  Binn.  353. 
Rex   B.   Mayor   of    Hertford,   Ld. 
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before  rendition  of  tlie  final  judgment,  the  court  is  still  with- 
out jurisdiction,  since  this  can  only  be  acquired  by  service  of 
process  in  the  name  of  the  people,  or  by  a  voluntary  appear- 
ance. I  If,  however,  the  court  grants  leave  to  file  the  infor- 
mation, upon  a  petition  praying  such  leave,  and  respondent 
in  open  court  waives  the  filing  of  the  information,  and  the 
cause  proceeds  to  hearing  and  judgment  upon  the  merits,  re- 
spondent will  not  be  allowed  upon  writ  of  error  to  object  that 
no  information  was  filed. " 

§  737.  Although  the  information  in  the  nature  of 
a  quo  warranto  is  still  a  criminal  proceeding  in  form,  *  534 
yet  unlike  criminal  pleadings,  it  may  be  amended  at 
any  time  before  trial,  or  even  upon  the  trial.  [Regarding  the 
proceeding  as  substantially  a  civil  remedy,  for  the  protection 
of  a  civil  right,  the  same  principles  are  held  applicable  which 
govern  in  the  allowance  of  amendments  in  ordinary  actions, 
and  the  courts  incline  to  a  liberal  allowance  of  amendments 
upon  proper  cause  shown  and  when  they  are  necessary  in 
furtherance  of  substantial  justice. ^  It  follows  necessarily 
from  the  liberal  practice  in  allowing  amendments,  that  any 
objections  to  the  proceedings  which  do  not  touch  substantial 
questions  of  right,  but  merely  go  to  matters  of  form,  and 
which  may  be  cured  by  amendment,  do  not  furnish  sufiicient 
ground  for  sustaining  a  motion  to  quash.*  But  when  an 
information  is  filed  by  the  attorney  general  against  the  direc- 
tors of  a  corporation,  and  he  afterwards  seeks  to  discontinue 
the  proceedings,  private  persons,  having  no  other  interest  in 
the  matter  than  that  which  is  common  to  every  citizen, 
can  not  be  substituted  by  amendment  as  relators  in  place  of 
the  attorney  general.' 

§  738.     It  is  regarded  as  proper  practice  for  the  respond- 

'  Hambleton  «.  The  People,  44  111.  Commonwealth     v.      Commercial 

458.  Bank,  28  Pa.  St.  383. 

''Bland  and  Griles  County  Judge  *  Commonwealth  «.  Commercial 

Case,  33  Grat.  443.  Bank,  28  Pa.  St.  383.      ' 

'  Commonwealth  ».  Gill,  8  Whart.  '  Commonwealth  ■!).  Dillon,  81 1^ 

228;  State  v.  Gleason,  12  Fla.  190;  Pa.  St.  41. 
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ent  to  answer  the  rule  to  show  cause  by  counter  affidavits,  in 
which  he  sets  up  the  grounds  of  his  opposition  to  making 
the  rule  absolute.  If  these  affidavits  present  satisfactory  rea- 
sons to  the  court  why  leave  should  not  be  given  to  file  the 
information,  the  rule  will  be  discharged  without  further  pro- 
ceedings. ^ 

8  739.  The  information  in  the  nature  of  a  quo  warranto 
being  in  effect  substantially  a  civil  remedy,  although 
*  535  criminal  in  form,  the  effect  of  a  default  is  the  same  as 
in  ordinary  civil  actions.  When,  therefore,  the  re- 
spondent is  in  default  in  answering  or  pleading  to  the  infor- 
mation, he  is  regarded  as  confessing  all  its  allegations  which 
are  well  pleaded,  and  the  court  may  thereupon  proceed  to 
judgment  of  ouster  forthwith.  But  in  a  case  of  great  public 
importance,  involving  the  title  to  the  chief  executive  office 
of  a  state,  which  is  claimed  by  the  relator,  the  court  may  in 
its  discretion  require  satisfactory  evidence  of  the  relator's 
election  to  the  office,  notwithstanding  the  respondent  is  in 
default.  2 

S  740.  It  is  frequently  necessary  that  issues  of  fact  aris- 
ing in  proceedings  upon  quo-warranto  informations  should 
be  sent  to  a  jury  for  trial,  and  in  some  of  the  states  this  is 
provided  for  by  statute.  As  to  the  question  of  the  venue  in 
such  cases,  it  would  seem,  in  the  absence  of  any  statutory 
provisions  upon  that  point,  that  if  the  case  be  one  of  an 
office  which  is  local  in  its  nature  and  functions,  such  as  that 
of  sheriff  of  a  county,  the  proceeding  should  be  treated  as  a 
local  one,  and  the  issue  sent  for  trial  to  the  particular  county 
to  which  the  office  pertains,  unless  such  a  showing  is  made 
as  to  warrant  a  cliange  of  venue.  ^ 

§  741.  While  it  seems  to  have  formerly  been  matter  of 
doubt  whether  a  new  trial  could  be  had  upon  an  information, 
after  an  issue  had  been  referred  to  a  jury  trial,  the  rule  may 

'  People   V.    "Waite,    6    Chicago      Wis.  567. 
Legal  News,  175,  70  111.  25.  s  People  v.  Cicott,  15  Mich.  336. 

"  Attorney  General  v.  Barstow,  4 
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now  be  regarded  as  d&finitely  established,  that  a  trial  upon  a 
quo-warranto  information  occupies  in  this  regard  the  same 
footing  as  a  trial  in  ordinary  civil  actions,  and  in  the  absence 
of  any  statute  upon  the  subject  the  practice  will  be  governed 
by  the  common-law  rules  applicable  to  the  subject  of  new 
trials.  1  And  the  information  being  now  regarded  as  in  the 
nature  of  a  civil  action,  it  is  proper  to  grant  a  new  trial,  as  in 
ordinary  cases,  upon  the  ground  that  the  verdict  is  contrary 
to  the  weight  of  evidence.  ^  So  when  an  issue  of  fact  pre- 
sented by  the  pleadings  is  referred  to  a  jury  for  trial, 
and  a  special  verdict  is  found  as  to  some  of  the  facts  in  *  536 
issue,  but  the  verdict  is  silent  as  to  other  and  import- 
ant questions  presented,  the  court  may  treat  the  proceeding 
as  having  resulted  in  a  mis-trial,  and  direct  the  cause  to  be 
tried  de  novo.^ 

§  742.  The  statute  of  Anne  authorized  the  recovery  of 
costs  by  the  successful  party,  and  in  cases  of  municipal 
offices  and  franchises,  which  were  the  only  cases  covered  by 
this  statute,  provided  that  the  court  might  give  judgment  for 
the  costs  of  the  prosecution,  if  the  relator  were  successful,  or 
for  the  costs  expended  by  the  respondent,  if  he  prevailed  in 
the  action.'*  This  statute  seems  to  have  been  generally  fol- 
lowed in  this  respect  in  most  of  the  states,  either  by  direct 
legislation,  or  by  recognition  of  the  courts.  Where,  how- 
ever, the  information  is  filed  to  test  the  right  to  exercise 
the  franchise  of  a  municipal  corporation,  and  the  officers  of 
the  corporation  file  a  disclaimer  of  any  purpose  or  intention 
to  exercise  the  functions  of  the  offices  to  which  they  were 
elected,  no  costs  will  be  allowed  against  them.^ 

§  743.  In  New  York,  the  code  of  procedure  has  abolished 
both  the  common-law  writ  of  quo  warranto  and  the  informa- 
tion in  the  nature  thereof,  and  has  substituted  a  civil  action 

>  People  s.  Sackett,  14  Mich.  343.  *  9  Ann.  Ch.  SO,  Sec.V.,  Appendix 

'  King  V.  Francis,  3  T.  B.  484.  A,  post. 

8  People  V.  Doestiurg,  17  Mich.  »  State  ®.  Bradford,  33  Vt.  50. 
135. 
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in  tlieir  stead.  The  courts  of  that  state,  however,  are  still 
governed  largely  by  common-law  rules  as  to  the  granting 
of  costs  in  proceedings  under  this  statutory  remedy.  And 
when  judgment  of  ouster  is  rendered  against  the  respondent, 
costs  will  be  allowed  against  him,  even  though  the  relator 
may  have  failed  to  establish  his  own  title  to  the  office,  i  And 
under  the  statutes  of  Wisconsin,  when  the  respondent  is 
found  guilty  of  usurping  or  unlawfully  holding  the  office  in 
question,  the  relator  is  entitled  to  his  costs,  even  though  he 
may  not  have  established  his  own  title  to  the  office.  ^ 

§  74:4.  When  the  application  for  leave  to  file  an  informa- 
tion has  once  been  made  and  refused,  it  will  not  again  be 
granted  against  the  same  officer  for  the  same  alleged  defect 
in  his  title,  upon  affidavits  impeaching  those  filed  in  opposi- 
tion to  the  former  application,  since  the  courts  will  not  en- 
courage parties  in  coming  before  them  with  an  imperfect 
•case  in  the  first  instance  and  supplying  its  defects  upon  the 
second  application  by  alleged  inconsistencies  in  the  opposing 
affidavits.  ^ 

"  People  V.  Clute,  52  N.  T.  576.  '  King  v.  Oide,  8  Ad.  &  E.  430, 

2  State  v.  Jenkins,  46  Wis.  616.  note. 
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OP  THE  JUDGMENT  IN  QUO  WAKBANTO. 

g  745.  Nature  of  the  judgment  at  common  law. 

746.  Conclusive  effect  of  judgment  upon  the  original  writ. 

747.  Oapiatur  pro  fine;  judgment  upon  one  of  several  issues. 

748.  Judgment  of  ouster  conclusive  as  to  prior  election ;  only  conclusive 

upon  parties. 

749.  Judgment  good  in  part  and  bad  in  part. 

750.  Judgment  of  ouster  neither  creates  nor  destroys  rights. 

751.  Costs  under  statute  of  Anne. 

752.  Judgment  of  ouster  against  corporation. 

753.  Distinction  between  seizure  of  franchises  and  dissolution  of  corpo- 

ration. 

754.  Ouster  not  dependent  upon  claim  of  right;  may  be  allowed  where 

usurpation  has  ceased. 

755.  Goods  and  effects  of  corporation  not  forfeited  to  state ;  state  may 

waive  forfeiture. 

756.  Effect  of  judgment  of  ouster  upon  the  officer ;  bars  mandamus  to 

restore  him. 

757.  Judgment  does  not  declare  vacancy ;  relator's  right  need  not  be 

determined. 

758.  Discretion  as  to  fine ;  omission  not  assignable  for  error. 

759.  Want  of  leave  to  file  information ;  judgment  on  demurrer. 

760.  Keturn  of  canvassers  not  conclusive ;  commission  not  conclusive. 

761.  Refusal  to  allow  information,  when  a  final  judgment;  refusal  to 

allow  supersedeas. 

§  745.  At  common  law,  the  judgment  upon  the 
ancient  writ  of  quo  warranto,  if  for  the  respondent,  was  *  537 
that  he  be  allowed  his  oiBce  or  franchise.  And  in  case  of 
judgment  for  the  king  for  a  usurpation  of  the  franchise,  or  for 
its  mis-user,  or  non-user,  a  judgment  of  seizure  into  the  king's 
hands  was  rendered,  if  the  franchise  was  of  such  a  nature  as  to 
subsist  in  the  hands  of  the  crown;  if  not  of  such  a  nature, 
there  was  merely  judgment  of  ouster  for  the  purpose  of  dis- 

(589) 
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possessing  tlie  party.  In  case  of  judgment  for  a  seizure  of 
the  franchises  into  the  king's  hands,  all  franchises  incident 
and  subordinate  thereto,  and  held  by  the  same  grant, 
*  538  were  also  forfeited.  If  the  respondent  disclaimed, 
judgment  was  rendered  immediately  for  the  crown. 
And  upon  the  other  hand,  if  the  attorney  general  confessed 
the  respondent's  plea,  judgment  was  rendered  for  the  allow- 
ance of  the  franchises.  Such  confession,  however,  did  not 
conclude  either  the  king  or  the  court  as  to  matters  of  law, 
but  was  only  conclusive  as  to  questions  of  fact,  and  even  as 
to  such  questions  it  would  seem  to  have  been  conclusive 
upon  the  crown  only  in  matters  of  private  concern,  wherein 
the  public  had  no  interest.! 

§  746.  The  original  writ  of  quo  warranto  being  in  the 
nature  of  a  writ  of  right,  judgment  thereon  was  regarded  as 
final  and  conclusive  upon  all  parties,  including  even  the  crown.' 
And  it  was  doubtless  due  to  this  fact,  as  well  as  to  the  dilatory 
nature  of  the  process,  that  its  place  was  gradually  usurped  by 
the  information  in  the  nature  of  a  quo  warranto,  the  judgment 
in  which  is  less  decisive,  being  ordinarily  a  mere  judgment  of 
ouster  with  a  nominal  fine.  This  distinction  between  the 
nature  of  the  judgment  applicable  to  the  two  remedies  was 
early  recognized  by  the  court  of  kings  bench,  which  held  that 
the  appropriate  judgment  upon  an  information  brought  to 
test  the  right  to  exercise  a  corporate  franchise,  was,  if  the 
respondents  were  found  guilty,  that  they  be  fined  and  ousted 
from  the  particular  fra)ichise,  thus  distinguishing  the  remedy 
from  the  ancient  writ,  on  which  the  judgment  was  that  the 
franchise  be  seized  into  the  king's  hands.  ^  In  the  celebrated 
case  of  the  city  of  London,  however,  which  M-as  that  of  an 
information  for  the  mis-user  and  usurpation  of  corporate 
franchises,  judgment  was  rendered  that  the  liberties,  privileges 

'  Com.  Dig.  Quo  Warranto,  C.  5.  '  Rex  v.  Mayor  of  Hertford,  1  Ld. 

And  see  3  Black.  Com.  263.  Raym.  426.    And  see  3  Black.  Com. 

2  Rex  V.  Trinity   House,  Sid.  86.      363. 
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and  franchises  of  the  corporation  be  seized  into  the  hands  of 
the  Iving.i 

§  747.  At  common  law,  npon  judgment  by  nil  dioit,  on  a 
quo-warranto  information,  a  capiatur  pro  fine  was  issued  as 
an  interlocutory  process  for  the  purpose  of  bringing  the 
respondent  before  the  court,  preparatory  to  rendering  final 
judgment  in  the  cause.  Formal  judgment  of  ouster  was 
then  rendered  by  the  court,  ousting  respondent  from  *  539 
his  office,  although  the  fine  might,  under  acts  of  parlia- 
ment, be  pardoned  to  the  offender.*  And  where  it  was  found 
that  the  respondent  had  been  guilty  of  usurpation,  judgment 
of  ouster  was  rendered  against  him,  even  though  other  im- 
portant issues  were  found  in  his  favor.  Thus,  upon  an  infor- 
mation to  show  by  what  authority  the  respondent  exercised 
the  office  of  mayor,  where  two  issues  were  presented  and 
tried,  the  first  as  to  the  election,  which  was  found  in  his  favor, 
and  the  second  as  to  the  swearing  in,  which  was  found  against 
him,  judgment  of  ouster  was  rendered,  since  the  acting  as 
mayor  without  being  sworn  was  regarded  as  a  usurpation  for 
which  the  respondent  should  be  punished,  even  though  he 
might  have  been  entitled  to  a  mandamus  to  swear  him  into 
the  office.^  And  since  the  crown  was  not  obliged  to  show 
any  title,  the  respondent  being  required  to  show  a  complete 
title  in  himself  as  against  the  crown,  if  he  failed  in  any  one 
material  issue,  judgment  was  given  against  him.  *     But  where 

'  King  V.  City  of  London,  3  Harg.  respondent  in  this  case  had  claimed 

State  Trials,  545.  the  office  of  Mayor  under  two  titles, 

^  Queen  «.  Tyrrill,  11  Mod.  Rep.  one  by  prescription,  the  other  under 

235.  a  charter,  but  by  his  plea,  he  had 

'  In  re  Mayor  of  Penryn,  Stra.  based  his  defense  upon  his  claim 
582.  And  the  same  principle  is  under  the  prescriptive  right, -which 
recognized  in  King  ■».  Reeks,  Ld.  was  tried  and  found  against  him. 
Raym.  1445,  where  it  is  said  that  The  reporter  says :  "  Lord  Mans- 
the  judgment  of  the  court  in  the  field  asked  if  they  could  cite  any 
case  of  the  Mayor  of  Penryn  was  case  where  judgment  had  been  re- 
affirmed on  error  to  the  house  of  fused  to  the  crown  upon  an  infor- 
lords.  mation  in  the  nature  of  a  quo  war- 

'  Rex  V.  Leigh,  Burr.  S143.     The  ranto,  where  the  defendant  failed 
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the  respondent  confessed  the  usurpation  for  a  part 
*  540  only  of  the  time  alleged,  insisting  upon  an  election  as 

to  the  residue,  judgment  of  ouster  was  refused,  such  a 
case  being  distinguishable  upon  principle  from  that  of  usur- 
pation for  the  entire  time  charged  in  the  information.* 

§  748.  The  effect  of  an  absolute  judgment  of  ouster  is 
conclusive  upon  the  person  against  whom  the  judgment  is  ren- 
dered, and  is  a  complete  bar  to  his  again  asserting  title  to  the 
office  or  franchise  by  virtue  of  an  election  before  the  original 
proceedings.  Where,  therefore,  upon  an  information  in  the 
nature  of  a  quo  warranto  for  exercising  the  office  of  alderman, 
the  respondent  disclaims  all  title  to  the  office,  thereby  admit- 
tinghis  usurpation,  and  judgment  of  ouster  is  rendered  against 
him  upon  a  second  information  for  exercising  the  functions 
of  the  same  office,  he  is  concluded  from  asserting  a  title  under 
an  election  held  prior  to  the  filing  of  the  former  information 
under  which  he  claims  to  have  been  sworn  into  the  office. 


in  the  title  he  had  set  up.  And  it 
seemed  acknowledged  that  there 
was  none.  At  least  none  were  men- 
tioned. Whereupon  his  lordship 
proceeded  to  observe  that  in  civil 
cases,  if  the  plaintiff  has  no  cause 
of  action  he  can  not  have  judg- 
ment. But  this  manner  of  proceed- 
ing is  quite  different.  For,  if  the 
defendant  has  usurped  the  franchise 
without  a  title,  the  king  must  have 
judgment.  The  defendant,  there- 
fore, is  obliged  to  show  a  title,  and 
\Ue  king  has  no  need  to  traverse 
anything  but  the  title  set  up.  If 
any  one  material  issue  is  found  for 
the  crown  the  crown  must  have 
judgment."  Mr.  Justice  Tates 
adds :  "  If  the  plea  contains  no  title 
against  the  crown,  there  must  be 
judgment  for  the  crown.  In  civil 
actions  the  plaintiff  must  recover 
\ipon  his  ovn  title,  in  cases  of  in- 


formation in  nature  of  quo  war- 
ranto for  usurpations  upon  the 
rights  of  the  crown,  the  defendant 
must  show  that  he  has  a  good  title 
against  the  crc^n.  *  *  *  The 
defendant  in  quo  warranto  Is  called 
upon  to  show  his  title;  to  show 
quo  warranto  he  claims  the  fran- 
chise. He  accordingly  shows  his 
title.  The  crown  are  only  to  answer 
this  particular  claim.  He  must  at 
once  show  a  complete  title.  If  he 
fails  in  it,  or  in  any  chain  of  it, 
judgment  must  be  given  against 
him.  Here  the  defendant  has  set 
up  a  particular  title ;  this  title  upon 
which  he  grounds  his  claim  to  the 
franchise  is  found  against  him.  He 
can  not  now  depart  from  it.  Tliere- 
foi'e  the  crown  is  here  entitled  to 
judgment." 

"  Eex  «.  Biddle,  Stra.  953;   S.  C. 
sub.  nom.  King  v.  Taylor,  7  Mod.  lOU. 
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Nor  will  the  respondent,  in  such  case,  be  permitted  to  rely 
upon  a  peremptory  mandamus,  by  virtue  of  which  he  was 
sworn  into  the  office  under  such  former  election,  since  a 
mandamus  to  swear  in  an  officer  can  not,  of  itself,  confer  title,  i 
It  is,  however,  to  be  borne  in  mind  that  the  general  rule  that 
judgments  are  conclusive  only  upon  parties  to  the  record  or 
their  privies  applies  to  proceedings  in  quo  warranto,  as  in 
ordinary  cases.  A  judgment  of  ouster,  therefore,  in  no  man- 
ner concludes  the  rights  of  one  who  was  not  a  party  to  the 
action,  and  who  does  not  derive  his  title  to  the  office  in  ques- 
tion from  any  party  to  the  action.  ^ 

§  749.  It  would  seem  that  the  judgment  may  be  good  in 
part  and  bad  in  part,  and  in  such  case  it  will  be  affirmed  as  to 
the  part  held  good,  and  reversed  as  to  the  residue.  Thus, 
where  judgment  of  ouster  was  rendered,  together  with  judg- 
ment for  costs  under  the  statute  of  Anne,  and  the  court  was 
of  opinion  that  the  case  did  not  fall  within  the  statute  as  to 
costs,  that  part  of  the  judgment  was  reversed,  and  the 
judgment  of  ouster  was  sustained,  being  held  good  as  *  541 
a  common-law  judgment.* 

§  750.  In  considering  the  effect  of  a  judgment  of  ouster 
upon  a  quo-warranto  information  brought  to  determine  the 
title  to  a  public  office,  it  is  to  be  borne  in  mind  that  the  judg- 
ment itself  creates  no  right,  but  is  merely  declaratory  of  rights 
already  existing,  the  court  being  the  instrument  or  medium 
through  which  the  rights  created  by  law  are  ascertained  and 
definitely  fixed.  The  judgment,  therefore,  neither  creates  a 
right  in  the  successful  party,  nor  destroys  one  which  formerly 
belonged  to  the  party  ousted.  ISTor  does  the  judgment  of 
ouster  affect  the  nature  or  functions  of  the  office  itself,  and 
these  continue  unchanged,  whether  the  original  incumbent 
remains,  or  whether  another  is  substituted  in  his  place.  * 

'  King  V.  Clarke,  3  East,  75.  AVis.  567.    This  was  an  information 

^  People  «.  Murray,  73  N.  Y.  535.  in  the  nature  of  a  quo  warranto  to 

'  Eex  V.  Williams,  Burr.  403.  test  the  title  to  the  oflBce  of  gover- 

*  Attorney  General  v.  Barstow,  4  nor  of  the  state.    It  was  objected 
'38 
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S  751.  The  statute  of  Anne  extending  and  regulat- 
*  542  ing  the  use  of  quo-warranto  informations  in  cases 
affecting  municipal  offices  and  franchises,  expressly 
enacted  that  in  case  any  person  should  be  found  guilty  of 
usurping  or  intruding  into  such  offices  or  franchises,  judg- 
ment of  ouster  should  be  given  as  well  as  a  fine  for  such 
usurpation  or  intrusion,  together  with  costs,  and  if  judgment 
should  be  given  for  respondent,  it  should  also  carry  costs. i 
Eut  it  is  held  that  on  rendering  judgment  upon  the  comnion- 


that  a  removal  of  the  person  filling 
the  office  of  governor,  and  the  sub- 
stitution of  the  relator  in  his  stead, 
would  interfere  with  the  executive 
department,  for  the  reason  that  the 
person  substituted  would  be  the 
eovernor  of  the  court,  elected  or 
created  by  the  court.  Upon  this 
point  Whiton,  C.  J.,  for  the  court, 
says,  p.  659 :  "As  the  case  now  ap- 
pears upon  the  record,  the  respond- 
ent has  no  legal  right  to  the  office, 
and  the  relator  has  a  perfect  right 
to  it,  by  virtue  of  the  clause  of  the 
constitution  above  referred  to.  If 
the  facts  should  remain  unchanged, 
a  judgment  of  ouster  in  this  court 
against  the  respondent,  and  a  judg- 
ment establishing  the  right  of  the 
relator,  would  not  create  a  right  in 
the  latter,  or  destroy  one  which  be- 
longs to  the  former.  Their  rights 
are  fixed  by  the  constitution,  and 
the  court,  if  it  has  jurisdiction  of 
this  proceeding,  is  the  mere  instru- 
ment provided  by  the  constitution 
to  ascertain  and  enforce  their  rights 
as  fixed  by  that  instrument.  Its 
office  is  the  same  as  in  all  contro- 
versies between  party  and  party; 
not  to  create  rights,  but  to  ascertain 
and  enforce  them.  The  same  argu- 
ment would  apply  with  equal  force 


to  an  information  in  the  nature  of  a 
quo  warranto  against  a  sheriff  or 
any  other  officer.  We  do  not  thinlc 
it  well  founded.  It  was  contended 
further  by  the  counsel  for  the  re- 
spondent, that  a  judgment  of  ouster 
in  this  court  against  the  respondent 
and  a  judgment  in  favor  of  the 
relator,  would  Interfere  with  the 
executive  department,  because  it 
would  transfer  the  office  of  the  gov- 
ernor from  the  former  to  the  latter. 
We  do  not  tliinlj  this  is  a  correct 
statement  of  the  effect  of  a  judg- 
ment of  ouster  in  cases  of  this  de- 
scription. It  seems  clear  to  us,  tliat 
a  judgment  of  ouster  against  the 
incumbent  of  an  office  in  no  way 
atfects  the  office.  Its  duties  are  the 
same,  whether  the  original  incum- 
bent remains  in  it,  or  whether  an- 
other is  substituted  in  his  place. 
If  a  removal  from  an  office  by  a 
judgment  of  ouster  against  the  in- 
cumbent would  affect  the  office 
itself,  so  also  would  a  removal  by 
the  death  of  the  incumbent,  or  his 
resignation.  In  all  these  cases  we 
think  the  office  is  in  no  way  af- 
fected. It  remains  as  it  was  before 
the  removal." 

1  9  Anne,  Ch.  20,  Sec.  5.    See  Ap- 
pendix, A. 
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law  information,  if  there  be  no  relator  the  court  has  no  power 
to,  give  judgment  for  costs  against  the  respondents.  * 

§  752.  Following  the  common-law  rule,  as  well  as  the 
statute  of  Anne,  the  judgment  usually  rendered  upon  quo- 
warranto  informations  is  that  of  ouster,  if  the  respondent  be 
found  guilty  of  a  usurpation  of  the  franchise,  with  sometimes 
a  nominal  fine.*  And  where  upon  an  information  to  test  the 
right  of  a  corporation  to  exercise  certain  corporate  franchises 
not  conferred  by  its  charter,  if  the  title  set  up  by  way  of 
defense  be  incomplete,  the  people  are  entitled  to  judgment 
of  ouster.'  And  the  effect  of  judgment  of  ouster  against  a 
corporation  is  to  exclude  it  from  the  right  to  exercise  any  of 
its  franchises  or  privileges,  and  no  grantee  or  licensee  of  the 
corporation  thereafter  can  justify  his  action  under  its  rights 
or  franchises.* 

§  753.  A  clear  distinction  is  recognized  by  the  court  of 
kings  bench  between  a  judgment  of  seizure,  by  which  the 
franchise  is  seized  into  the  king's  hands,  and  a  judgment  dis- 
solving the  corporation  itself.  And  where,  upon  an  informa- 
tion against  the  officers  and  members  of  a  municipal  corpora- 
tion, judgment  is  rendered  that  the  liberties  of  the  corporation 
be  seized  into  the  hands  of  the  king,  the  judgment  does  not 
have  the  effect  of  dissolving  the  corporation  or  ousting  the 
members  from  their  corporate  franchise.  Such  a 
judgment  neither  extinguishes  nor  dissolves  the  body  *  543 
corporate,  and  the  mere  seizure  by  the  crown  of  certain 
franchises  and  liberties  -which  it  has  usurped,  does  not  extin- 
guish the  corporate  entity.'      Substantially  the  same  distinc- 

'  Commonwealth  «.  Woelijer,  3  S.  trust,   and  if  that  he  hrokenitis 

&  R  53.  forfeited ;  but  a judgmentof  seizure 

^  See  State  v.  Brown,  5  R.  I.  1.  can  not  be  proper  in  such  a  case, 

'  People  «.  Utica  Insurance  Co.  for  if  it  be  dissolved,  to  wliat  pur- 

15  Johns.  Rep.  357.  pose  should  it  be  seized  ?    There- 

*  Campbell  v.  Talbot,  132  Mass.  fore,  by  this  judgment  in  the  quo 

174  warranto  the  corporation  was  not 

^Smith's  case,  4  Mod.  Rep.  53.  dissolved,for  it  neither  extinguishes 

Per  curia:  "  A  corporation  may  be  nor    dissolves    the    body    politic, 

dissolved,  for  it  is  created  upon  a  AVherever  any  judgment  is  given 
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tion  haa  been  recognized  in  New  York,  where  it  is  held, 
nnder  the  statnte  regulating  the  use  of  quo-warranto  infor- 
mations, that  where  the  information  is  filed  against  individ- 
^^als  for  unlawfully  assuming  to  be  a  corporation,  judgment 
of  ouster  is  rendered  against  the  individuals  themselves,  but 
as  against  corporations  judgment  of  ouster  is  rendered  for 
exercising  a  franchise  not  authorized  by  their  charter,  and  in 
such  case  the  corporation  is  ousted  only  of  the  franchise 
usurped,    and    not    of    being    a    corporation,  i       So    where 


for  the  king  for  the  liberty  -which  is 
usurped,  it  is,  quod  exiinguatur,  and 
that  the  person  wlio  usurped  such  a 
privilege  shall  not  Ubertat,  etc.,  nul- 
latenus  intromittat,  etc.,  which  is 
the  judgment  of  ouster;  but  the  quo 
warranto  must  be  brought  against 
particular  persons.  But  where  it  is 
for  a  libertj'  claimed  by  the  corpo- 
ration, there  it  must  be  brought 
against  the  body  politic;  in  which 
case  there  may  be  a  seizure  of  the 
liberties  which  will  not  warrant 
either  the  seizure  or  dissolving  of 
the  corporation  itself."  See,  also, 
as  to  effect  of  judgment  of  ouster 
upon  a  corporation,  opinion  of 
COLDBN,  Senator,  in  Utica  Insurance 
Co.  V.  Scott,  8  Cow.  720. 

'  People  I).  Rensselaer  &  Saratoga 
Tl.  Co.  15  Wend.  113.  Savage,  C. 
J.,  for  the  court,  says,  p.  128; 
"  Whenever  individuals  or  a  corpo- 
ration shall  be  found  guilty,  either 
of  usurping  or  intruding  into  any 
office  or  fi-anchise,  or  of  unlawfully 
holding,  judgment  of  ouster  shall 
be  rendered,  and  a  fine  may  be  im- 
posed ;  but  where  the  proceeding  is 
against  a  corporation,  and  a  convic- 
tion ensues  for  mis-user,  non-user, 
or  surrender,  judgment  of  ouster 
and  of  dissolution  shall  be  rendered, 
which  is  equivalent  to  judgment  of 


seizure  at  common  law.  If,  there- 
fore, the  information  in  this  case 
had  for  its  object  to  oust  the  defend- 
ants from  acting  as  a  corporation, 
and  to  test  the  fact  of  their  incor- 
poration, it  should  have  been  filed 
against  individuals;  if  the  object 
was  to  effect  the  dissolution  of  a 
corporation  which  had  had  an 
actual  existence,  or  to  oust  such 
corporation  of  some  franchise 
which  it  unlawfully  exercised,  then 
the  information  is  correctly  filed 
against  the  corporation.  The  dis- 
tinction is  well  exemplified  by  Sir 
RoBEKT  Sawybk,  in  The. King D. 
The  City  of  London,  cited  in  2  T. 
R.  523.  He  says  the  rule  is  this : 
When  it  clearly  appears  to  the  court 
that  a  liberty  is  usurped  by  wrong, 
and  upon  no  title,  judgment  only 
of  ouster  shall  be  entered.  But 
when  it  appears  that  a  liberty  has 
been  granted,  but  has  been  mis- 
used, judgment  of  seizure  into  the 
king's  hands  shall  be  given.  The 
reason  is  given:  that  which  came 
from  the  king  is  returned  there  by 
seizure ;  but  that  which  never  came 
from  him,  but  was  usurped,  shall 
be  declared  null  and  void.  Judg- 
ment of  ouster  is  rendered  against 
individuals  for  unlawfully  assum- 
ing to  be  a  corporation.    It  is  ren- 
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trustees  of  an  incorporated  village  fail  to  show  a  good  *  544 
title  to  their  office,  on  proceedings  against  them  by 
information  to  test  their  title,  judgment  of  ouster  will  be 
rendered  against  the  trustees  themselves,  but  not  against  the 
corporation.  ^  But  in  Vermont,  it  is  held,  that  where  the 
information  is  filed  to  test  the  right  to  exercise  the  franchise 
of  a  municipal  corporation,  and  the  court  determines  that  the 
.organization  of  the  pretended  corporation  is  a  mere  usurpa- 
tion of  a  corporate  franchise,  without  any  legal  warrant,  judg- 
ment may  be  given  that  the  pretended  corporation  be  dis- 
solved. ^  Where,  however,  the  proceedings  are  instituted 
against  a  mere  agent  of  the  corporation,  there  can  be  no 
judgment  of  seizure  of  the  corporate  franchise  for  an  abuse 
of  the  charter,  such  judgment  being  proper  only  in  proceed- 
ings against  the  corporation  itself  ^ 

§  754.  As  regards  the  judgment  of  ouster  at  common  law, 
it  is  to  be  observed  that  it  is  not  at  all  dependent  upon 
whether  the  respondent  does  or  does  not  claim  a  right  to 
exercise  the  oflSce  or  franchise  in  controversy,  the  question 
.being  whether  he  has  done  any  act  which  necessarily  implies 
a  claim  to  its  exercise.  And  if  such  act  can  be  shown,  judg- 
ment of  ouster  will  be  given,  notwithstanding  the  usurpation 
has  ceased  before  the  trial.*  So  where  a  statute  gives 
the  prevailing  party  in  proceedings  upon  a  quo-war-  *  545 
ranto  information  the  right  to  costs  absolutely,  the 
court  will  give  judgment  of  ouster,  notwithstanding  the 
information  is  entirely  fruitless,  the  term  of  office  having 
long  since  expired.  ^     And  the  fact  that  respondent's  term 

dered  against  corporations  for  exer-  Wend.  432. 

cising  a  franchise  not  authorized  hy  '  People  v.  Bartlett,  6  Wend.  433. 

their  charter.   In  such  case  the  cor-  ^  State  e.  Bradford,  33  Vt.  50. 

poration  is  ousted  of  such  franchise,  '  Smith  v.  The  State,  31  Ark.  394. 

but  not  of  being    a    corporation.  ■"  King  v.  Williams,  1  Black.  W. 

Judgment    of    seizure    is    given  93.    But  see   State  v.  Taylor,   13 

against  a  corporation  for  a  forfeit-  Ohio  St.  130. 

ure  of  its    corporate  privileges."  '  People  v.  Loomis,  8  Wend.  396. 

See    also    People    ii.    Bartlett,    6 
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of  office  has  expired  pending  the  proceedings  will  not  pre- 
vent judgment  of  ouster  against  him.  i 

§  755.  While  it  is  competent  upon  judgment  against  a 
corporation,  on  a  quo- warranto  information  for  a  violation  of 
its  charter,  to  award  that  the  privileges,  liberties  and  fran- 
chises of  the  corporation  he  seized  into  the  custody  of  the 
state,  it  is  error  to  award  that  the  goods,  chattels,  credits  and 
effects  of  the  respondent  be  seized  into  the  custody  of  the 
state.  The  ownership  of  the  corporation  does  not  terminate 
until  its  dissolution,  and  the  better  doctrine  is,  as  we  have  al- 
ready seen,  that  the  judgment  of  seizure  does  not  of  itself  work 
a  dissolution.  Hence  nothing  is  forfeited  to  the  state  but 
the  corporate  franchises  and  liberties,  which  came  from  the 
state  oi-iginally.  ^      But  when  the  action  is  brought  against  a 


1  Hammer  «.  The  State,  44  N.  J. 
L.  667. 

2  State  Bank  v.  The  State,l  Blackf. 
267.  This  was  a  quo-warranto  in- 
formation for  the  purpose  of  deter- 
mining whether  the  respondent,  a 
banking  corporation,  had  violated 
its  charter.  The  respondent  being 
found  guilty,  judgment  was  ren- 
dered that "  the  privileges,  liberties 
and  franchises  of  said  president, 
directors  and  company  of  the  said 
bank  be  seized  into  the  hands  and 
custody  of  the  said  state,  together 
with  all  and  singular  their  goods 
and  chattels,  rights,  credits  and  ef- 
fects, and  all  and  singular  their 
lands,  tenements  and  heredita- 
ments, of  what  kind,  nature  and 
description  soever,  with  costs"  etc. 
The  court,  Holmah,  J.,  say :  "There 
are  but  two  grounds  on  which  it 
can  be  contended  that  the  corporate 
effects  fall  into  the  hands  of  the 
state:  1st,  as  a  forfeiture  for  abus- 
ing the  franchises ;  or  3nd,  for  the 
want  of  an  owner  by  the  dissolu- 
tion of  the  corporation.    When  we 


examine  the  first  of  these  grounds, 
we  find  nothing  in  the  books  to 
support  an  idea  that  the  abuse  of 
corporate  franchises  occasions  a  for- 
feiture of  lands  or  goods,  rights  or 
credits,  or,  in  fact,  occasions  any 
other  forfeiture  but  the  franchises 
themselves.  The  consequence  of  a 
breach  of  the  implied  condition  on 
which  their  liberties  were  granted, 
was  not  that  they  should  forfeit 
their  property  or  possessions  if  they 
abused  their  franchises,  but  only 
that  they  should  forfeit  the  fran- 
chises. That  which  comes  out  of 
the  hands  of  the  king  is  the  proper 
subject  of  forfeiture,  the  king,  by 
the  seizure,  resuming  what  origin- 
ally flowed  from  his  bounty.  Au- 
thorities leading  to  this  conclusion 
are  numerous.  See  the  cases  cited 
in  3  Bac.  33,  and  in  The  King  v. 
Amery,  3  T.  K.  515.  For  the  for- 
feiture is  the  same  for  non-user, 
when  no  property  has  been  held  or 
rights  exercised,  as  for  misuser  or 
abuser,  after  the  possession  of 
much  property  and  the  exercise  of 
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corporation  for  the  usurpation  of  corporate  franchises,  it  is 
competent  for  the  state  to  waive  a  judgment  of  forfeiture  of 
the  charter,  and  to  take  judgment  excluding  the  corporation 
from  the  use  of  the  particular  franchise  which  it  has 
usurped.! 

§  756.  The  effect  of  judgment  of  ouster  upon  the 
,  officer  himself,  when  the  information  is  brought  to  *  546 
test  the  right  of  one  usurping  an  office,  is  to  consti- 
tute a  full  and  complete  amotion  from  the  office,  arid  to  ren- 
der null  and  void  all  pretended  official  acts  of  the  officer  after 
such  judgment,  and  the  party  thus  ousted  is  entirely  divested 
of  all  official  authority  and  excluded  from  the  office  as  lono- 
as  the  judgment  remains  in  force. ^  Such  judgment  is 
therefore  regarded  as  an  effectual  bar  to  proceedings  in  man- 
damus, toprocurearestorationtothe  office.3  And  in  such  case. 


extensive  rights  and  credits;  and 
tile  judgment  is  tlie  same  in  both 
cases.  Consequently,  the  judgment 
could  not  direct  a  seizure  of  the 
corporate  possessions,  as  a  forfeit- 
ure for  the  violation  of  the  charter. 
Nor  is  the  second  ground — that  the 
property  falls  to  the  state  for  the 
want  of  an  owner,  on  the  dissolu- 
tion of  the  corporation — more  tena- 
ble as  a  foundation  on  which  to 
sustain  this  judgment.  For  the 
ownership  of  the  corporation  does 
not  cease  until  its  dissolution.  And 
whether  it  is  dissolved  by  the  judg- 
ment of  seizui'e  or  not,  until  the 
state  has  execution  on  that  judg- 
ment, is  not  here  very  material. 
For  if  the  corporation  is  dissolved 
by  the  judgment  the  judgment 
must  be  regularly  entered,  and  have 
its  full  effect  befoi-e  the  dissolution 
t^kes  place ;  and  it  is  not  till  then 
that  the  property  can  be  said  to  be 
without  an  owner.  The  loss  of  the 
property  to  the    corporation    is  a 


consequence  of  the  judgment;  and 
it  is  a  contradiction  of  the  first 
principles  of  reason,  a  complete 
reversal  of  effect  and  cause,  to 
make  such  loss  of  property  a  part 
of  the  judgment.  That  which  can 
not  exist  until  after  the  judgment, 
can  never  be  the  subject-matter  on 
which  the  judgment  is  given.  But 
the  better  opinion  seems  to  be,  that 
the  corporation  is  not  dissolved  by 
the  judgment  of  seizure,  but  that 
it  exists  until  the  franchises  are 
seized  by  the  execution  on  that 
judgment.  See  2  Kyd  on  Cor.  409, 
10,  aud  the  authorities  there  cited. 
Consequently,  the  last  shadow  of  a 
support  for  this  judgment,  on  this 
ground,  must  vanish." 

1  Central  &  G.  E.  Co.  v.  The  Peo- 
ple, 5  Col.  39. 

2  King  V.  Serle,  8  Mod.  Rep.  333 ; 
State  V.  Johnson,  40  Geo.  164.  And 
see  King  ».  Hull,  11  Mod.  Rep. 
380. 

8  King  V.  Serle,  8  Mod.  Rep.  333. 
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the  court  will  presume,  upon  its  judgment  being  made  knowu 
to  the  chief  executive  officer  of  the  state,  whose  duty  it  is  to 
commission  officers,  that  he  will  comply  with  the  judgment 
and  commission  the  person  entitled  to  the  office  as  declared 
by  the  judgment  of  the  court.  Upon  this  presumption  an 
attachment  will  be  refused  against  the  unsuccessful 
*  547  party  for  contempt  of  court  in  still  assuming  to  exer- 
cise the  functions  of  the  office.  ^ 
§  757.  It  is  to  be  observed,  however,  that  judgment  of 
ouster  does  not  necessarily  have  the  effect  of  declaring  that 
a  vacancy  exists  in  the  office,  since  this  is  necessarily  depend- 
ent upon  the  further  question  of  whether  there  is  any  one 
else  entitled  to  the  office.  ^  And  it  is  competent  for  the  court, 
upon  the  hearing,  to  give  judgment  of  ouster  against  the 
respondent,  without  determining  as  to  the  relator's  right,  and 
where  there  is  doubt  as  to  the  relator's  election  to  the  office 
in  controversy,  judgment  may  be  given  against  the  respond- 
ent, leaving  the  relator's  right  to  be  determined  by  another 
proceeding.* 

§  758.  The  propriety  of  imposing  a  fine  in  addition  to 
judgment  of  ouster  is  usually  regarded  as  a  matter  of  sound 
judicial  discretion,  and  when  no  improper  motives  are  alleged 
or  shown  against  the  party  ousted,  the  fine  imposed  will  be 
merely  nominal.*  And  although  the  omission  of  a  fine  may 
be  technically  improper,  yet  it  is  so  conclusively  for  the  bene- 
fit of  tthe  respondents  that  they  can  not  afterwards  assign  it 
for  error.  5 

§  759.  As  regards  the  objection  that  leave  of  court  was 
not  obtained  in  the  first  instance  to  the  filing  of  the  informa- 
tion, it  is  held  to  be  merely  formal,  and  after  judgment  of 
ouster  is  obtained  the  judgment  will  not  be  reversed  because 

'  State  v.  Johnson,  40  Geo.  164.  <  State  «.  Brown,  5  R  I.  1. 

=  State  «.  Ralls   County  Court,  45  ^  State    Bank    9.    The    State,    1 

Mo.  58.  Blackf.  267. 
3  People  V.  Phillips,  1  Denio,  388. 
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of  such  objection.!  And  where,  upon  overruling  respond- 
ent's demurrer  to  the  petition  or  information,  the  court  is 
satisfied  that  he  can  not  be  benefitted  by  permission  to  answer, 
judgment  of  ouster  may  be  rendered  forthwith. ^  So  when 
the  information  is  defective  in  failing  to  show  in  what  man- 
ner and  in  wliat  class  of  cases  respondent  has  usurped  the 
power  in  question,  and  the  return  or  answer  presents  a  com- 
plete bar  to  the  information,  to  which  the  prosecutor  demurs, 
and  the  court  overrules  the  demurrer  to  the  return  but  sus- 
tains it  as  a  demurrer  to  the  information,  it  is  proper  to 
render  judgment  for  respondent.* 

§  760.  Judgment  of  ouster  may  be  given  against  one  who 
was  not  duly  elected  to  the  ofiice  claimed,  notwithstanding 
the  return  or  certificate  of  a  board  of  canvassers  of  the  elec- 
tion in  his  favor,  since  such  return  is  by  no  means  con- 
clusive and  the  courts  may  go  behind  it  and  examine  *  548 
the  facts  as  to  the  legality  of  the  election.*  !Nor  will 
the  holding  of  a  commission  for-  the  ofiice  prevent  the  court 
from  giving  judgment  of  ouster,  if  the  incumbent  was  not 
legally  elected,  since  the  title  to  the  ofiice  is  derived  from  the 
election  and  not  from  the  commission. ^  Even  thouo-h  the 
incumbent  was  properly  elected  in  the  first  instance,  yet  if 
he  was  never  sworn  into  the  office,  judgment  of  ouster  may 
be  given.  ^ 

§  761.  In  Alabama,  it  is  held  that  the  refusal  of  a  court 
of  general  common-law  jurisdiction  to  allow  an  information 
in  the  nature  of  a  quo  warranto  to  be  filed,  upon  the  relation 
of  a  private  citizen  claiming  a  right  to  the  franchise  or  office 
which  is  alleged  to  have  been  usurped,  is  so  far  a  final  judg- 
ment that  it  may  be    reviewed  on  writ    of  error.'     But  iu 

'  Dickson  v.  The  People,  17  III.  *  People  v.  Van    Slyok,    4  Cow. 

197.  297 ;  State  v.  Steers,  44  Mo.  ^23. 

2  State  «.  DousmaD,  28  Wis.  541 ;  '  State  o.  Steers,  44  Mo.  223. 
Commonwealth  v.  Waller,  86  Pa.  '■In  re  Mayor  of  Penryn,   Stra. 
St.  15.  582. 

3  People  V.  Canty,  55  111.  83.  '  State  v.  Burnett,  3  Ala.  140. 
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Nebraska,  it  is  held  that  the  refusal  of  a  court  which  has 
granted  judgment  of  ouster  to  order  a  supersedeas  of  its 
judgment,  or  a  stay  of  proceedings  until  the  cause  can  be 
reviewed,  is  not  such  an  order  as  can  be  reviewed  in  an  ap- 
pellate tribunal,  in  the  absence  of  any  statute  authorizing 
such  a  procedure.! 

>  Gandy  s.  The  State,  10   Neb.  243. 
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OF    THE    WRIT    OF    PROHIBITION. 

I.    Nature  and  Purpose  of  the  Writ, §  762 

II.    Principles  Governing  the  Jurisdiction, 773 

III.    Practice  and  Procedure  in  Prohibition, 795 


I.    Nattjee  and  Pubpose  of  the  "Weit. 

§  763.  Definition  of  the  writ. 

763.  Comparison  of  prohibition  with  mandamus  and  injunction. 

764.  Ancient  origin  of  the  writ;  used  in  England  against  ecclesiasti. 

cal  courts. 

765.  The  writ  used  in  this  country ;  courts  granting  it ;  not  a  writ  of 

right. 

766.  A  preventive  rather  than  a  corrective  remedy;  only  operative 

upon  particular  suit. 

767.  Only  allowed  for  usurpation  of  power ;  not  granted  where  court 

has  jurisdiction. 

768.  Proceedings  not  a  part  of  original  action. 

769.  Distinction  as  to  proceedings  of  a  judicial  and  of  a  ministerial 

nature ;  writ  only  granted  for  the  former. 

770.  Prohibition  not  granted  where  other  remedy  exists. 

771.  Not  granted  where  relief  may  be  had  by  appeal. 

772.  Not  allowed  to  take  the  place  of  writ  of  error  or  certiorari. 

§  762.     The  writ  of  prohibition  may  be  defined  as  *  549 
an  extraordinary  judicial  writ,  issuing  out  of  a  court 

(603) 
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*  550  of  superior  jurisdiction  and  directed  to  an  inferior 
court,  for  the  purpose  of  preventing  the  inferior  tribu- 
nal from  usurping  a  jurisdiction  with  which  it  is  not  legally- 
vested.  It  is  an  original  remedial  writ/  and  is  the  remedy 
afforded  by  the  common  law  against  the  encroachments  of 
jurisdiction  by  inferior  courts,  and  is  used  to  keep  such  courts 
within  the  limits  and  bounds  prescribed  for  them  by  law.^ 
The  object  of  the  writ  being  to  restrain  subordinate  judicial 
tribunals  of  e\'ery  kind  from  exceeding  their  jurisdiction,  its 
use  in  all  proper  cases  should  be  upheld  and  encouraged, 
since  it  is  of  vital  importance  to  the  due  administration  of 
justice,  that  every  tribunal  vested  with  judicial  functions 
should  be  confined  strictly  to  the  exercise  of  those  powers 
with  which  it  has  been  by  law  entrusted.  ^ 

§  763.  Some  points  of  similarity  maybe  noticed  between 
this  extraordinary  remedial  process  and  the  extraordinary 
remedy  of  courts  of  equity  by  injunction  against  proceedings 
at  law.*  Both  have  one  common  object,  the  restraining  of 
legal  proceedings,  and  each  is  resorted  to  only  when  all  other 
remedies  for  attaining  the  desired  result  are  unavailing.  This 
vital  difference  is,  however,  to  be  observed  between  them,  that 
an  injunction  against  proceedings  at  law  is  directed  only  to 
the  parties  litigant,  without  in  any  manner  interfering  with 
the  court,  while  a  prohibition  is  directed  to  the  court  itself, 
commanding  it  to  cease  from  the  exercise  of  a  jurisdiction  to 
which  it  has  no  legal  claim.  An  injunction  usually  recognizes 
the  jurisdiction  of  the  court  in  which  the  proceedings  are 
pending,  and  proceeds  on  the  ground  of  equities  affecting  only 
the  parties  litigant,  while  a  prohibition  strikes  at  once  at 
the  very  jurisdiction  of  the  court.  The  former  remedy  affects 
only  the  parties,  the  latter  is  directed  against  the  forum  itself. 

1  Thomas  v.  Mead,  36  Mo.  232.  *  See  as  to  the  distinction  lietweeii 

2  People  V.  Worlis,  7  Wend.  486;      prohibition  iind  injunction  in  Indi- 
^x  parte  Roundtree,  51  Ala.  42.  ana,  Corporation  of  Bluffton  v.  Sil 

^  Quimbo  Appo  s.  The  People,      ver,  03  Ind.  262. 
20  N.  Y.  531. 
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As  compared  with  the  extraordinary  remedy  by  raandamnji, 
prohibition  may  be  said  in  a  certain  sense  to  be  its  exact 
counterpart,  since  mandamus  is  an  affirmative  remedy,  com- 
manding certain  things  to  be  done,  while  prohibition  is  nega- 
tive in  its  nature,  and  forbids  the  doing  of  certain  things 
which  ought  not  to  be  done.i  And  under  a  code  of  civil  pro- 
cedure declaring  the  writ  of  prohibition  to  be  the  counter- 
part of  the  writ  of  mandamus,  the  word  "counterpart"  is 
construed  only  to  illustrate  the  operation  of  the  writ  when 
issued  in  a  proper  case,  and  it  does  not  enlarge  or  add  to  the 
class  of  cases  in  which  the  remedy  may  be  used.^  And 
under  such  a  statute,  the  action  which  it  is  sought  to  pro- 
hibit must  still,  as  at  common  law,  be  judicial  in  its  nature.  ^ 

§  764.  The  writ  of  prohibition  is  of  very  ancient 
origin,  and  it  may  be  said  to  be  as  old  as  the  common  *  551 
law  itself.  In  England,  the  jurisdiction  by  this  extra- 
ordinary remedy  has  generally  been  exercised  only  by  the 
court  of  kings  bench,  although  it  is  not  exclusively  confined 
to  that  tribunal.*  From  the  earliest  times  the  writ  has  been 
employed  in  that  country  to  prevent  the  encroachment  of  the 
ecclesiastical  upon  the  civil  courts,  and  by  far  the  larger  por- 
tion of  the  English  authorities  upon  the  subject  are  confined 
exclusively  to  questions  of  ecclesiastical  law  having  no  appli- 
cation in  this  country. 

§  765.     Like  other  common-law  remedies,  prohibition  is 
regarded  as  generally  applicable  in  this  country,  unless  abol- 

1  Thomas  v.  Mead,  36  Mo.  333.  now  also  be  had  in  some  cases  out 

2  Manrer  v.  Mitchell,  53  Cal.  289.      of  the  court  of  chancery,  common 
'  People  v.  Election  Commission-      pleas,  or  exchequer,  directed  to  the 

ers,  54  Cal.  404;     Spring  Valley  judge  and  parties  of  a  suit  in  any 

Water  Works  i).  San  Francisco,  53  inferior  court,  commanding  them 

Cal.  111.  to  cease  from  the  prosecution  there- 

*  8  Black.  Com.  111.    "A  prohibi-  of,  upon  suggestion  that  either  the 

tion,"  says  the  learned  commenta-  cause  originally,  or  some  collateral 

tor,  "is  a  writ  issuing  properly  out  matter  arising  therein,  does  not  he- 

of  the  court  of  kings  bench,  being  long  to  that  jurisdiction,  but  to  the 

the  king's  prerogative  writ ;  but  for  cognizance  of  some  other  court." 
the  furtherance  of  justice  it  may 
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ished  by  positive  statutory  enactment.  ^  Being  an  extraor- 
dinary remedy,  however,  it  issues  only  in  cases  of  extreme 
necessity,  and  before  it  can  be  granted  it  must  appear  that  the 
party  aggrieved  has  applied  in  vain  to  the  inferior  tribunal  for 
relief.  The  jurisdiction  is  exercised  by  appellate  or  superior 
courts  to  restrain  inferior  courts  from  acting  without  authority 
of  law,  where  damage  and  injustice  are  likely  to  follow  from 
such  action.  And  to  this  extent  it  may  be  regarded  as  one  of 
the  means  by  which  appellate  courts  exercise  their  jurisdic- 
tion,* although  as  we  shall  hei-eafter  see,  it  does  not  lie  for 
grievances  which  may  be  redressed,  in  the  ordinary  course  of 
judicial  proceedings,  by  appeal  or  writ  of  error.  Nor  is  it  a 
writ  of  right,  granted  ex  debito  justiticB,  but  rather 
*  552  one  of  sound  judicial  discretion,  to  be  granted  or  with- 
held according  to  the  circumstances  of  each  particular 
case.*  And  being  a  prerogative  writ,  it  is  to  be  used,  like 
all  other  prerogative  writs,  with  great  caution  and  forbear- 
ance, for  the  furtherance  of  justice  and  to  secure  order  and 
regularity  in  judicial  proceedings,  when  none  of  the  ordinary 
remedies  provided  by  law  are  applicable.*  Nor  should  it  be 
granted  except  in  a  clear  case  of  want  of  jurisdiction  in  the 
court  whose  action  it  is  sought  to  prohibit.  ^ 

§  766.  Another  distinguishing  feature  of  the  writ  is  that 
it  is  a  preventive  rather  than  a  corrective  remedy,  and  issues 
only  to  prevent  the  commission  of  a  future  act,  and  not  to 
iindo  an  act  already  performed.^     When,  therefore,  the  pro- 

1  Arnold  ®.  Shields,  5  Dana,  18.      trict,  10  Rob.  La.  169. 

As  to  the  history  of  the  remedy  in  'Kinloch  e.  Harvey,  Harp.  508; 
Massachusetts,  see  Connecticut  Supervisors  of  Bedford  «.  Wing- 
River  R.  Co. ».  County  Commission-  field,  27  Grat.  329 ;  State  n.  Monroe, 
ers,  127  Mass.  50.  As  to  the  nature  33  La.  An.  923 ;  State  'b.  Rightor,  33 
and  use  of  the  remedy  under  the  La.  An.  1182;  Ex  parte  Hamilton, 
California  code  of  procedure,  see  51  Ala.  62 ;  People  o.  Westbrook, 
Rickey  v.  Superior  Court,  59  Cal.  89  N.  Y.  152. 
661.  *  Washburn  e.  Phillips,  2  Mete. 

2  State  D.  Judge  of  Commercial  396. 

Court,  4  Rob.  La.  48.   And  see  State  '  Hart  ».  Taylor,  61  Ga.  156. 

v.  Judge  of  Fourth  Judicial  Dis-         '  State  ».  Stackhouse,  14  S.  C.  417. 
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ceedings  which  it  is  sought  to  prohibit  have  already  been  dis- 
posed of  by  the  court,  and  nothing  remains  to  be  done  either 
by  the  court  or  by  the  parties,  the  cause  having  been  absolutely 
dismissed  by  the  inferior  tribunal,  prohibition  will  not  lie, 
even  though  the  case  was  thus  disposed  of  after  service  upon 
the  court  of  a  rule  to  show  cause  why  the  writ  should  not 
issue.  Nor  will  the  suggestion  that  there  are  other  suits  of 
the  same  nature  pending  against  the  relator  in  the  same  court 
avail  to  procure  the  writ,  since  the  court  will  not  issue  a  pro- 
hibition in  a  case  where  it  is  not  justified,  for  the  sole  purpose 
of  establishing  a  principle  to  govern  other  cases.'     And  the 


'  United  States  v.  Hoffman,  4  Wal. 
158.  This  was  a  rule  nisi  by  the 
Supreme  Court  of  the  United  States, 
commaading  a  district  court  to 
show  cause  why  a  prohibition 
should  not  issue  to  restrain  certain 
proceedings  in  admiralty.  The  re- 
turn alleged  that  after  service  of  the 
rule  the  admiralty  suit  had  been 
dismissed  by  libellant  on  his  own 
motion  and  at  his  own  costs.  Mr. 
Justice  MiLLBK,  for  the  court,  says : 
"  The  writ  of  prohibition,  as  its 
name  imports,  is  one  which  com- 
mands the  person  to  whom  it  is 
directed  not  to  do  something  which, 
by  the  suggestion  of  the  relator,  the 
court  is  informed  he  is  about  to  do. 
If  the  thing  be  already  done,  it  is 
manifest  the  writ  of  prohibition 
can  not  undo  it,  for  that  would  re- 
quire an  affirmative  act;  and  the 
only  effect  of  a  writ  of  prohibition 
is  to  suspend  all  action  and  to  pre- 
vent any  further  proceeding  in  the 
prohibited  direction.  In  the  case 
before  us  the  writ,  from  its  very 
nature,  could  do  no  more  than  for- 
bid the  judge  of  the  district  court 
from  proceeding  any  further  in  the 
case    in    admiralty.      The    return 


shows  that  such  an  order  is  un- 
necessary, and  will  be  wholly  use- 
less, for  the  case  is.  not  now  pending 
before  that  court,  and  there  is  no 
reason  to  suppose  that  it  will  be  in 
any  manner  revived  or  brought  up 
again  for  action.  The  facts  shown 
by  the  return  negative  such  a  pre- 
sumption. Counsel  has  argued  very 
ingeniously  that  the  case  should  be 
considered  as  remaining  in  the 
court  below  in  the  same  position 
as  it  was  when  the  rule  issued  from 
this  court ;  but  we  can  not  so  regard 
it.  By  the  action  of  the  libellant 
and  the  consent  of  the  court,  the 
case  is  out  of  court,  and  the  relator 
is  no  longer  harrassed  by  an  at- 
tempt to  exercise  over  him  a  juris- 
diction which  he  claims  to  be  un- 
warranted. If  the  return  shows  no 
more,  it  shows  that  the  district 
judge  has  no  intention  of  proceed- 
ing further  in  that  case.  Now, 
ought  the  writ  to  issue  to  him  under 
such  circumstances?  It  seems  to 
be  an  offensive  and  useless  exercise 
of  authority  for  the  court  to  order 
it.  The  suggestion  that  there  are 
or  may  be  other  cases  against  the 
relator  of  the  same  character  can 
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writ  only  operates  upon  the  particular  suit  or  proceeding  in 
the  court  to  which  it  is  directed,  and  it  does  not  affect  or 
stay  proceedings  in  another  court  upon  questions  pertaining 
to  the  former  controversy. ^ 

§  767.  It  follows  from  the  extraordinary  nature 
*  553  of  the  remedy,  as  already  considered,  that  the  exercise 
of  the  jurisdiction  is  limited  to  cases  where  it  is  nec- 
essary to  give  a  general  superintendence  and  control  over  in- 
ferior tribunals,  and  it  is  never  allowed  except  in  cases  of  a 
usurpation  or  abuse  of  power,  and  not  then  unless  other  ex- 


have  no  legal  force  in  this  case.  If 
they  are  now  pending,  and  the  rela- 
tor will  satisfy  the  court  that  they 
are  proper  cases  for  the  exerci-e  of 
the  court's  authority,  it  would  prob- 
ably issue  writs  instead  of  a  rule, 
but  a  writ  in  this  case  could  not  re- 
strain the  judge  in  the  other  cases 
by  its  own  force,  and  could  affect 
liis  action  only  so  far  as  he  might 
respect  the  principle  on  which  the 
court  acted  in  this  case.  "We  are 
not  now  prepared  to  adopt  the  rule 
that  we  will  issue  a  writ  in  a  case 
where  its  issue  is  not  justified,  for 
the  sole  purpose  of  establishing  a 
principle  to  govern  other  cases.  We 
have  examined  carefully  all  the 
cases  referred  to  by  counsel  which 
show  that  a  pjtuliibition  may  issue 
after  sentence  or  judgment;  but  in 
all  these  cases  something  remained 
which  the  court  or  party  to  whom 
the  writ  was  directed  might  do,  and 
probably  would  have  done,  as  the 
collection  of  costs,  or  otherwise  en- 
f -roing  the  sentence.  Here  the  re- 
turn shows  that  nothing  is  left  to 
be  done  in  the  case.  It  is  altogether 
gone  out  of  the  court.  These  views 
are  supported  liiy  the  following 
cases :  In  United  States  v.  Peters,  3 
Dallas,  121,  which  was  an  applica- 


tion for  prohibition  to  the  admiral- 
ty, this  court  suspended  its  decision 
to  give  the  libellant  an  opportunity 
to  dismiss  his  libel.  The  court 
finally  issued  the  writ,  but  there 
seems  no  reason  to  doubt,  from  the 
I'eport  of  the  case,  that  it  would 
have  considered  such  action  by  the 
libellant  as  an  answer  to  the  request 
for  the  writ.  la  the  case  of  Hall  u. 
Norwood,  Siderfln,  165 — a  very  old 
case,  when  writs  of  prohibition 
were  much  more  common  than 
now, — a  prohibition  was  asked  to  a 
court  of  the  Cinque  Ports,  at  Dover. 
Willie  the  case  was  under  consider- 
ation, the  reporter  says :  '  On  the 
other  hand  the  court  was  informed 
that  they  had  proceeded  to  judg- 
ment and  execution  at  Dover,  and 
therefore  that  they  move  here  too 
late  for  a  prohibition,  and  of  this 
opinion  was  the  court,  since  there 
is  no  person  to  be  prohibited,  and 
possessions  are  never  taken  away 
or  disturbed  by  prohibition.'  The 
marginal  note  by  the  reporter  is 
this :  '  Prohibition  will  not  lie  after 
tlie  cause  is  ended.'  The  rule  here- 
tofore granted  in  this  case  is  dis- 
charged." 

>  Thompson  v.  Tracy,  60  N.  Y.  31. 
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isting  remedies  are  inadequate  to  afford  relief,  i  In 
other  words,  the  remedy  is  employed  only  to  restrain  *  554 
courts  from  acting  in  excess  of  their  powers,  and  if 
their  proceedings  are  within  the  limits  of  their  jurisdiction 
prohibition  will  not  lie.  *  If,  therefore,  the  inferior  court  has 
jurisdiction  of  the  subject-matter  in  controversy,  a  mistaken 
exercise  of  that  jurisdiction  or  of  its  acknowledged  powers 
will  not  justify  a  resort  to  the  extraordinary  remedy  by  pro- 
hibition.^ Thus,  it  will  not  lie  to  prevent  an  inferior  court 
from  jiroeeeding  under  a  rule  to  show  cause  why  a  mandamus 
sliould  not  issue,  on  the  ground  that  the  rule  was  improperly 
issued,  provided  the  court  had  jurisdiction  by  mandamus.* 
And  upon  the  application  for  the  writ  the  only  inquiry  which 
will  be  entertained  is  as  to  the  jurisdiction  of  the  court 
against  which  the  relief  is  invoked.  ^ 

§  768.  As  regards  the  nature  of  the  proceeding  or  action 
in  prohibition,  it  is  to  be  observed  that  it  is  in  no  sense  a  part 
or  continuation  of  the  action  prohibited,  by  removingit  from 
a  lower  to  a  higher  court  for  the  purpose  of  obtaining  adeci- 
.sion  in  the  latter  tribunal.  So  far  from  this,  it  is  regarded  as 
wholly  collateral  to  the  original  proceeding,  being  intended  to 
arrest  that  proceeding,  and  to  prevent  its  further  prosecution 
by  a  court  having  no  jurisdiction  of  the  subject-matter  in 
dispute.  In  other  words,  it  is  substantially  a  proceeding 
between  two  courts,  a  superior  and  an  inferior,  and  is  the 
means  by  which  the  superior  tribunal  exercises  its  superin- 
tendence over  the  inferior,  and  keeps  it  within  the  limits  of  its 
rightful    jurisdiction.    .  It  is    manifest,  therefore,  that    the 

'  Ex  parte  Greene,  29  Ala.  52.  See  '  Bx  parte  Greene,  29  Ala.  52 ;  Ex 

Ex  parte  Smith,  34  Alji.  456 ;  Jacks  parte  Peterson,  33  Ala,  74 ;  Ex  parte 

■!).  Adair,  33  Ark.  161;   People  v.  State,51  Ala.60;Buskirk®.  Judgeof 

Supervisors,  47  Cal.  81;  People  v.  Circuit  Court,  7  WestVa.  91;  Mur- 

Whitney,  47  Cal.  584.  pliy  v.  Superior  Court,  58  Cal.  520. 

2  State  v.  Gary,  33  Wis.  93 ;  State  *  Ex  parte  Peterson,  83  Ala.  74. 

V.  Judge  of  Superior  District  Court,  *  State  v.  Judge  of  Twenty-sixth 

29  La.  An.  360 ;  State  v.  Skinner,  32  District  Court,  34  La.  An.  783. 
La.  An.  1093. 
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remedy  byproliibition  is  distinct  from  and  independent  ot  tlie 
original  proceeding,  although  collateral  to  it,  and  that,  whether 
the  original  action  is  civil  or  criminal,  the  nature  and  object 
of  the  remedy  by  prohibition  are  the  same,  it  being  a  civil 
proceeding  to  recover  damages  for  the  exercise  of  an  unlavrful 
jurisdiction,  and  to  prevent  its  further  exercise.  * 

§  769.  A  distinction  is  taken,  in  the  exercise  of  the  juris- 
diction, between  cases  where  the  proceedings  of  the 
*  555  court  which  it  is  sought  to  prohibit  are  of  a  judicial 
nature,  and  cases  where  they  are  merely  administrative 
or  ministerial.  And  while  the  writ  will  lie  in  proper  cases 
as  to  matters  of  a  purely  judicial  nature,  it  will  not  go  if  the 
proceedings  which  it  is  sought  to  prevent  are  only  ministe- 
rial.* Tlius,  it  will  not  lie  to  prevent  the  issuing  of  an  execu- 
tion, this  being  regarded  as  in  no  sense  a  judicial,  but  only 
a  ministerial  act. ^  And  where  an  inferior  court  of  limited 
jurisdiction,  in  addition  to  its  judicial  powers,  is  vested  witJi 
certain  functions  of  an  administrative  or  ministerial  nature, 
prohibition  will  not  lie  as  to  the  latter.*  Nor  will  it  lie  to 
restrain  a  judge  who  is  not  acting  in  a  judicial  capacity,  but 
merely  as  a  commissioner  in  the  taking  of  testimony.^ 

§  770.  Like  all  other  extraordinary  remedies,  prohibition 
is  to  be  resorted  to  only  in  cases  where  the  usual  and  ordi- 
nary forms  of  remedy  are  insufficient  to  afford  redress.  And 
it  is  a  principle  of  universal  application,  and  one  which  lies 
at  the  very  foundation  of  the  law  of  prohibition,  that  the 
jurisdiction  is  strictly  confined  to  cases  where  no  other  rem- 
edy exists,  and  it  is  always  a  sufficient  reason  for  withholding 

'  Mayo  V.  James,  13  Grat.  17.  be  called  on  to  send  the  writ  when- 

2  Sxparte  Braudlacht,  S  Hill,  367 ;  ever   a  justice   of  the  peace  was 

State  V.  Clark  Co.  Court,  41  Mo.  44 ;  about  to  isjue  civil  or  even  criminul 

States.  Gary,  33  Wis.   93.    "The  process  irregularly." 

office  of  a  prohibition,"  saya  Mr.  ^  ^j,  parte    Braudlacht,    2  Hill, 

Justice  CowBK,  in  Bx  parte  Brand-  367;  Atkins  v.  Siddons,  66  Ala.  45  J. 

lacht,   "  is  to  prevent  courts  from  *  State  v.  Clark  Co.  Court,  41  Mo. 

going  beyond  their  jurisdiction  in  44. 

the  exercise  of  judicial,  not  minis-  ■>  State  v.   Spearing,  31  La.  An. 

tfsrial  power.     Otherwise  we  might  133. 
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tlie  writ  that  the  party  aggrieved  has  another  and  complete 
remedy  at  law.i" 

§  771.  It  follows  necessarily  from  the  doctrine 
laid  down  in  the  foregoing  section,  that  the  writ  will  *  556 
not  be  allowed  to  take  the  place  of  an  appeal,  nor  will 
it  be  granted  as  an  exercise  of  purely  appellate  jurisdiction. 
In  all  cases,  therefore,  where  the  party  aggrieved  may  have 
ample  remedy  by  an  appeal  from  the  order  or  judgm  ent  of 
the  inferior  court,  prohibition  will  not  lie,  no  such  pressing 
necessity  appearing  in  such  cases  as  to  warrant  the  interposi- 
tion of  this  extraordinary  remedy,  and  the  writ  not  being  one 
of  absolute  right,  but  resting  largely  in  the  sound  discretion 
of  the  court.*     Thus,  where  the  defendant  in  an  action  insti- 


"  Ex  parte  Braudlacht,  3  Hill,  367 ; 
State  v.  Judge  of  County  Court,  11 
Wis,  50;  State  o.  Braun,  31  Wis, 
600;  Sherlock  v.  City  of  Jackson- 
ville, 17  Fla.  93 ;  Cooper  ».  Stocker, 
9  Rich.  293;  State  «..  Judge  of 
Fourth  District  Court,  11  La.  An. 
696 ;  State  v.  Judge  of  Fourtll  Dis- 
trict Court,  31  La.  An.  133 ;  People 
V.  Seward,  7  Wend.  518 ;  Ex  parte 
Hamilton,  51  Ala.  63 ;  Ex  parte  Mo- 
bile &  Ohio  R.  Co.  63  Ala.  349; 
Sasseen  ».  Hammond,  18  B.  Mon. 
673.  Ex  pa/rte  Braudlacht,  3 
Hill,  367,  was  an  application  for 
a  writ  of  prohibition  to  restrain 
the  issuing  of  an  execution  up- 
on a  judgment  in  an  inferior 
court  which  had  been  removed 
by  certiorari  to  an  appellate 
court.  Mr.  Justice  Cowbn,  for  the 
court,  says:  "There  is  the  less  rea^ 
son  in  this  case  for  resorting  to  a 
prohibition,  because  the  party 
claiming  to  be  aggrieved  has  other 
remedies  entirely  effectual.  If  the 
execution  sought  for  shall  turn  out 
to  be  void,  the  justice  and  parties 
may,  should  a  levy  take  place,  be 


proceeded  against  as  trespassers ;  if 
issued  in  defiance  of  the  certiorari, 
the  proceeding  will  be  punishable 
as  a  contempt.  The  writ  of  prohi- 
bition, like  mandamus,  quo  war- 
ranto or  certiorari,  ought  not  to 
issue  where  there  are  other  reme- 
dies perfectly  adequate.  We  have 
a  discretion  to  grant  or  deny  the 
writ,  (Gantt,  J.,  in  Slate  v.  Hud- 
nall,  3  Nott.  &  MoC.  419,  433;)  and 
it  would,  I  apprehend,  in  general, 
be  a  very  good  reason  for  denying 
it,  that  the  party  has  a  complete 
remedy  in  some  other  and  more  or- 
dinary  form." 

2  State  v.  Judge  of  Fourth  Dis- 
trict Court,  31  La.  An.  133 ;  People 
e.  Wayne  Circuit  Court,  11  Mich. 
393;  McDonald  v.  Elfe,  1  N.  &  M. 
501 ;  State  v.  Wakely,  3  N.  &  M. 
410;  State  v.  Nathan,  4  Rich.  513; 
State  B.  Judge  of  Fourth  District 
Court,  11  La.  An.  Q%^;Expart6  Pe- 
terson, 33  Ala.  74;  Peoples.  Marine 
Court,  38  Barb.  341 ;  Symess.  Symes, 
Burr.  813;  Wreden  «.  Superior 
Court,  55  Cal.  504;  ,Ex  pa/rte  Reid, 
50   Ala.   439;    State   u.  Municipal 
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tuted  in  an  inferior  court,  pleads  to  the  jurisdiction  of  such 
court,  and  his  plea  is  overruled,  no  sufficient  cause  is  pre- 
sented for  granting  a  prohibition,  since  ample  remedy  may- 
be had  by  an  appeal  from  the  final  judgment  in  the  cause. i 
Nor  will  the  writ  go  to  restrain  an  inferior  court  from  pro- 
ceeding with  certain  attachment  suits,  upon  the  ground  of 
the  insufficiency  of  the  atfidavit  on  which  the  attachments  were 
issued,  since  the  court  itself  may  afford  relief,  or  the  party 
aggrieved  may  resort  to  an  appeal.  ^  And  it  has  been  held 
that  the  writ  is  not  an  appropriate  remedy  in  a  court  of  purely 
appellate  jurisdiction,  the  revisory  powers  of  such  court 
being  considered  adequate  to  afford  relief  from  the  action  of 
subordinate  tribunals.  ^  It  follows,  also,  from  the  principles 
already  considered,  that  mere  irregularities  in  the  proceedings 
of  an  inferior  court  are  not  sufficient  warrant  for  granting  a 
prohibition,  since  the  allowance  of  the  writ  upon  such  gi'ounds 

would  be  the  exercise  of  appellate  power,  and  the  writ  is 
*  557  never  granted  for  appellate  purposes,  nor  to  review  the 

proceedings  of  a  subordinate  court.* 
§  772.     Another  fundamental  principle,  and  one  which  is 
to  be  constantly  borne  in  mind  in  determining  whether  an 

Court  of  St.  Paul,  26  Minn.  162 ;  court.  And  when  the  action  of  tlie 
State  V.  District  Court  for  Ramsey  inferiov  court  can  be  brought  to  the 
Co.  26  Minn.  233;  People  v.  Nicli-  supreme  court  for  review,  and  the 
ols,  79  N.  Y.  583;  State  v.  Righ-  question  of  its  jurisdiction  can  then 
tor,  33  La.  An.  1183.  But  the  doc-  be  determined,  the  writ  will  he  re- 
trine  of  the  text  has  been  held  to  be  fused.  State  i>.  Judge  of  Second 
inapplicable  to  a  case  where  the  District  Court,  25  La.  An.  381; 
court  was  attempting  to  enforce  an  State  v.  Judge  of  Superior  District 
order  by  proceedings  for  contempt.  Court,  36  La.  An.  146. 
without  jurisdiction.  State  v.  Wil-  '  State  v.  Judge  of  Fourth  Dis- 
cox,  24  Minn.  143.  And  prohibition  trict  Court,  11  La.  An.  696. 
willlie  to  prevent  the  enforcement  ^  People  v.  Marine  Court,  36 
of  a  decree  which  is  a  nullity,  when  Barb.  341. 

from  the  circumstances  of  the  case  ^  Sasseen  v.  Hammond,  18  B.  Mon, 

and  the  absence  of  adverse  parties  673. 

no  appeal  will  lie.    JUx  parte  Lyon,  *  McDonald  v.  Elfe,  1  N.  &  M. 

60  Ala.  650.    In  Louisiana  the  rem-  501 ;   State  b.  Wakely,  3  N.   &  M. 

'  edy  is  used  only  in  aid  of  the  ap-  410. 
pellate  jurisdiction  of  the  supreme 
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appropriate  case  is  presented  for  the  exercise  of  this  extraor- 
dinary jurisdiction,  is,  tliat  the  writ  is  never  allowed  to  usurp 
the  functions  of  a  writ  of  error  or  certiorari,  and  can  never  be 
employed  as  a  process  for  the  correction  of  errors  of  inferior 
tribunals.  And  the  courts  will  not  permit  the  writ  of  pro- 
hibition, which  proceeds  upon  the  ground  of  an  excess  of 
jurisdiction,  to  take  the  place  of  or  be  confounded  with  a  writ 
of  error,  which  proceeds  upon  the  ground  of  error  in  the 
exercise  of  a  jurisdiction  which  is  conceded.  The  prober 
function  of  a  prohibition  being  to  check  the  usurpations  of 
inferior  tribunals,  and  to  confine  them  within  the  limits  pre- 
scribed for  their  operation  by  law,  it  does  not  lie  to  prevent 
a  subordinate  court  from  deciding  erroneously,  or  from 
enforcing  an  erroneous  judgment  in  a  case  in  which  it  has  a 
right  to  adjudicate.  In  all  cases,  therefore,  where  the  infe- 
rior court  has  jurisdiction  of  the  matter  in  controversy,  the 
superior  court  will  refuse  to  interfere  by  prohibition,  and 
will  leave  the  party  aggrieved  to  pursue  the  ordinary  reme- 
dies for  the  correction  of  errors,  such  as  the  writ  of  error  or 
certiorari.!  jn  the  application  of  the  principle,  it  matters 
not  whether  the  court  below  has  decided  correctly  or  erro- 
neously; its  jurisdiction  being  conceded,  prohibition  will  not 
go  to  prevent  an  erroneous  exercise  of  that  jurisdiction. ^ 
Nor  will  the, court  which  is  asked  to  grant  the  writ  consider 
whether  the  court  below  erred  in  the  exercise  of  its  powers, 
since  it  has  nothing  to  do  with  the  correctness  of  the  rulings 
of  the  inferior  court,  but  only  with  its  excess  of  jurisdiction.  ^ 

^  Ex  parte  Ellyson,  20  Grat.  10;  536;  Leonard  v.  Bartels,  4  Col.  95. 

Arnold  v.  Shields,  5  Dana,  18;  Wil-  ^  -vvilson  v.  Berkstresser,  45  Mo. 

son  i).  Berkstresser,    45   Mo.  383 ;  283.  ' 

Cooper  V.  Stocker;  9  Rich.  392 ;  JSx  ^  State  v.  Cole,  33  La;  An.  1356. 

pmte  Blackhurn,  5  Ark.  21 ;  State  v.  But  in  Massauhusetts,  it  is  held  that 

Columbia  &  Axigusta  R.  Co.  1  Rich,  the  fact  that  the   party  aggrieved 

N.  S.  46;  Ex  parte  Gordon,  3  Hill,  may  have  a  remedy  by  certiorari, 

363;  People  v.   Seward,  7   Wend.  after  final  judgment,  will  not  pre- 

518;  Supervisors  «.  Wingfield,  27  vent  the  court  from  interfering  by 

Grat.  329;  Hogan    t.   Guigon,    29  prohibition,  he  having  objected  to 

Grat.  705;  Ex  parte  Brown,  58  Ala.  the  jurisdiction  of  the  inferior  tri- 


614  PEOHIBITIOW.  [PAKT  II. 


II.     Peinciples  Governing  the  Jueisdiction. 

§  773.  Plea  to  the  jurisdiction  must  be  interposed  in  court  below. 

774.  Distinction  as  to  granting  prohibition  before  or  after  judgment  of 

the  inferior  court. 

775.  Must  be  some  person  against  whom  writ  can  be  enforced ;  sentence 

of  court  martial. 

776.  Granted  against  courts  of  equity ;  appointment  of  receivers. 

777.  Granted  against  justices  of  peace  and  petty  courts. 

778.  Parties  not  allowed  to  make  a  jurisdiction  by  dividing  cause  of 

action  in  petty  courts. 
778  a.  Keferees  and  commissioners  to  determine  compensation  for  right 
of  way. 

779.  Parties  to  the  proceeding;  degree  of  interest  required. 

780.  Intention  of  court  to  proceed  must  clearly  appear. 

781.  Writ  may  be  granted  where  court  has  jurisdiction,  but  has  exceeded 

its  powers. 
783.  Jurisdiction  limited  to  judicial  tribunals;  taxing  officers. 

783.  Not  granted  to  prevent  governor  from  issuing  commission ;  nor 

against  mayor. 

784.  Common-law  rules  applicable;  board  of  county  officers. 

785.  Of  the  courts  entrusted  with  the  jurisdiction. 
785  a.  The  same. 

786.  Jurisdiction  of  the  United  States  courts. 

787.  Prohibition  from  federal  to  state  courts. 
787  a.  Removal  of  causes. 

788.  Questions  of  jurisdiction  to  be  determined  by  superior  court. 

789.  Writ  lies  pending  appeal  from  inferior  court. 

790.  Illustrations  of  the  jurisdiction. 

791.  Writ  granted  to  protect  records  and  seal  of  superior  court. 

792.  When  refused  against  court  martial. 

793.  Granted  against  probating  estate  of  deceased  Indian. 

794.  Writ  of  error  and  appeal. 

§  773.     At  common  law,  to  authorize  a  prohibition 
*  558  to  an  inferior  court  for  want  of  jurisdiction,  it  was  nec- 
essary that  a  plea  to  the  jurisdiction  should  be  ten- 
dered in  that  court  before  imparlance,   and  that  the  court 

bunalinthe  first  instance.  Connect-      missioners,  127  Mass.  50;  Henshaw 
icut  River  E.  Co.  v.  County  Com-      «.  Cotton,  137  Mass.  60. 
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should  refuse  to  entertain  the  plea.'  The  common-law  rule 
is  believed  to  be  generally  applicable  in  this  country,  and  the 
writ  will  not  go  to  a^subordinate  tribunal  in  a  cause  arising 
out  of  its  jurisdiction  until  the  want  of  jurisdiction  has  first 
been  pleaded  in  the  court  below  and  the  plea  refused. 
And  when  there  has  been  no  effort  made  to  obtain  *  559 
relief  in  the  court  which  it  is  sought  to  prohibit,  the 
superior  courts  will  refuse  to  exercise  their  jurisdiction  by 
this  extraordinary  remedy. «  For  example,  when  an  injunc- 
tion has  been  obtained  in  direct  violation  of  statute,  and 
without  any  jurisdiction  on  the  part  of  the  court,  prohibition 
will  not  be  granted  to  prevent  the  court  from  proceeding 
with  the  injunction  suit  when  no  application  has  been  made 
to  dissolve  the  injunction.  ^  So  when  it  is  sought  to  prohibit 
the  court  below  from  issuing  a  writ  of  mandamus,  but  it  is 
not  shown  that  any  effort  has  been  made  to  prevent  the  issu- 
ing of  the  mandamus,  either  by  plea  to  the  jurisdiction  or 
otherwise,  the  prohibition  will  be  refused.* 

§  774.  As  regards  the  stage  of  the  cause  in  the  court 
below,  at  which  the  application  for  the  writ  may  be  made, 
some  apparent  conflict  of  authority  may  be  observed  running 
through  the  adjudicated  cases,  as  to  whether  it  should  be 
made  before  or  after  the  decision  of  the  court,  although  the 
true  test  may  be  readily  applied  by  observing  a  simple  dis- 
tinction. That  distinction  is,  as  to  whether  the  want  of  juris- 
diction in  the  subordinate  court,  which  is  relied  upon  as  the 
foundation  for  the  writ,  is  apparent  upon  the  face  of  the  pro- 
ceedings sought  to  be  prohibited.  And  while  it  is  undoubt- 
edly true  that  after  a  court  has  proceeded  as  far  as  verdict 

'  Edmundson  v.  Walker,  Carth.  trict  Court,  39  La.  An.  806 ;  Hudson 

166 ;  Cox  V.  St.  Albans,  1  Mod.  Eep.  v.   Judge    of    Superior    Court,   43 

81 ;  Bouton  V.  Hursler,  1  Barn.  K.  B.  Mich.  239 ;  Southern  Pacific  R.  Co. 

71.  ■».  Superior  Court,  59  Cal.  471. 

' SJx parte  McMeechea,   12  Ark.  'Ex parte  McMeechen,  13  Ark. 

70;  B.K  parte  City  of  Little  Rock,  70. 

26  Ark.  52 ;  Bx  parte  Hamilton,  51  *  Ex  parte  City  of  Little  Rock,  26 

Ala.  63 ;  State  v.  Judge  of  Fifth  Dis-  Ark.  53. 
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and  judgment,  or  sentence,  prohibition  will  not  lie  for  a  want 
of  jurisdiction  not  apparent  upon  the  record, i  yet  the  rule 
is  supported  by  a  strong  array  of  authority,  that 
*  560  where  the  defect  or  failure  of  jurisdiction  is  ap- 
parent upon  the  face  of  the  proceedings  which  it  is 
sought  to  prohibit,  the  superior  tribunal  may  interpose  the 
extraordinary  aid  of  a  prohibition  at  any  stage  of  the  proceed- 
ings below,  even  after  verdict^  sentence  or  judgment,^  And 
where  the  want  of  jurisdiction    is    thus    apparent  upon  the 


'  Com.  Dig.  Prohibition,  D ;  Jack- 
son V.  N eale,  1  Lev.  part  II.  230 ; 
Buggin  V.  Bennett,  Burr.  2037.  The 
rule  as  stated -by- Lord  Mansi-ibld 
in  the  latter  case  is  this :  "  If  it  ap- 
pears upon  the  face  of  the  proceed- 
ings tha-t  the  court  below  have  no 
jurisdiction,  the  prohibition  may- 
be issued  at  any  time,  either  befoi-e 
or  after  sentence,  because  all  is  a 
nullity;  \\.  \%  coram  non judice.  But 
where  it  does  not  appear  upon  the 
face  of  the  proceedings,  if  the  de- 
fendant below  will  lie  by  and  suffer 
that  court  to  go  on  under  an  ap- 
parent jurisdiction,  it  would  be  un- 
reasonable that  this  party,  who 
when  defendant  below  had  thus 
lain  by  and  concealed  from  the 
court  below  a  collateral  matter, 
should  come  hither  after  sentence 
against  hira  there,  and  suggest  that 
coUatei'al  matter  as  a  cause  of  pro- 
hibition, and  obtain  a  prohibition 
upon  it,  after  all  this  acquiescence 
in  the  jurisdiction  of  the  court  be- 
low." 

2  Smith  V.  Langley,  Ca,  Temp.  H. 
317;  Keech  v.  Potts,  1  Keb.  3; 
Catchside  v.  Ovington,  Burr.  1923; 
Asgill  V.  Hunt,  10  Mod.  Rep.  439 ; 
Chickham  v.  Dickson,  12  Mod. 
Kep.  132;  Pool  a.  Gardner,  lb.  206; 
Evans  v.  Gwyn,  5  Ad.   &,  B.  N.  S. 


844.  See  also  Anon.  2  Barn.  E. 
B.  169;  Blacquiere  v.  Hawkins, 
Doug.  878;  Eing«.  Broom,  12 Mod. 
Bep.  134;  Anon.  Freem:  K  B,78; 
Gardner  v.  Booth,  2  Salk.  549.  But 
see  Parker  v.  Gierke,  3  Salk.  87. 
"The  rule  of  granting  prohibition 
before  or  after  sentence  is  this: 
That  before  sentence  you  may  have 
a  prohibition  upon  suggestion  of  a 
matter  of  f^ct,  not  appearing  upon 
the  face  of  the  proceedings  below ; 
but  after  sentence  you  can  not  over- 
turn the  proceedings  by  a  bai-e 
averment  of  a  fact;  yet,  if  there 
be  a  want  of  jurisdiction  appear- 
ing upon  the  face  of  the  libel,  or 
any  part  of  their  proceedings,  that 
is  suificient  ground  for  a  pro- 
hibition after  sentence,  whether 
the  cause  be  in  an  ecclesiastical 
court,  or  in  the  courtof  admiralty." 
Lord  Hardwicke,  in  Smith  v. 
Langley,  Ca.  Temp.  H.  317.  But 
in  Anon^  3  Salk.  288,  a  distinction 
was  taken  between  cases  pending 
in  the  spiritual  and  admiralty 
courts,  and  cases  in  the  inferior 
courts  of  law.  And  it  was  held 
that  where  an  action  w.is  begun  in 
an  inferior  court  of  law  having  no 
jurisdiction  of  the  cause,  a  pro- 
hibition would  not  lie  ailer  sen- 
tence, but   otherwise  if   the  suit 


CHAP.  XXI.]         PRINCIPLES    GOVEEWIWG. 


61Y 


record,  prohibition  will  lie  after  sentence,  even  though  part 
of  the  cause  of  action  may  have  been  within  the  jurisdiction 
of  the  inferior  tribunal,  since  it  will  not  be  permitted  to 
make  a  jurisdiction  for  itself,  by  coupling  matters  beyond 
its  control  with  those  upon  which  it  may  rightfully  adjudi- 
cate.i  Where,  however,  the  inferior  court  has  jurisdiction 
of  the  principal  point  in  controversy,  but  not  of  certain  mat- 
ters arising  collaterally  therein,  and  the  defendant  below 
pleads  to  the  merits  and  submits  to  trial,  without  relying 
upon  the  want  of  jurisdiction  as  to  such  collateral 
ma'tters  until  after  sentence,  he  is  too  late  in  his  ap-  *  561 
plication  for  tiie  aid  of  a  prohibition.  ^ 


Tvere  begun  in  the  admiralty  or 
spiritual  courts,  since  tbeir  law  is 
diflferent  from  the  common  law. 

1  Evans  v.  Gwyn,  5  Ad.  &  E.  N.  S. 
844.  In  Virginia,  it  is  held  that  the 
writ  may  be  granted,  notwithstand- 
ing judgment  has  been  rendered  by 
the  inferior  court,  in  the  action 
which  it  is  sought  to  prohibit,  be- 
fore the  rule  to  show  cause  is 
awarded.  French  v.  Noel,  SS  Grat. 
454. 

2  Full  «.  Hutchins,  Cowp.  422. 
The  rule,  with  the  reasons  in  sup- 
port of  it,  is  very  clearly  stated  in 
this  case  by  Lord  Maksfibld  as 
follows :  "  The  case  is,  that  the  de- 
fendant Hutchins  libelled  in  the 
ecclesiastical  court  for  tithes.  Full, 
the  plaintiff,  set  up  a  modus,  and 
sereral  customs,  which  he  alleged 
to  be  time  immemorial,  or  at  leasst 
for  iorty  years  past.  Witnesses 
were  examined,  the  cause  was 
heard,  and  sentence  given  against, 
the  customs.  Full  has  now  made 
application  to  this  court  for  a  pro- 
hibition upon  the  following  ground : 
That  his  defense  below  was  a  {jlea 
of  immemorial  customs;    that  an 


immemorial  custom  is  a  matter 
properly  triable  at  common  law, 
and  thei-efore  it  appears  (m  the  face 
of  the  proceedings,  that  this  is  a 
case  where  the  spiritual  court  had 
no  jurisdiction.  Tlie  question  is, 
whether  this  application,  being 
made  after  sentence,  is  not  too  late  ? 
Upon  consideration  of  the  princi- 
ples on  which  this  doctrine  is 
founded,  and  upon  looking  into  the 
case,  we  are  all  of  opinion  that  the 
defendant  in  this  case  comes  too 
late  after  sentence,.  Where  matters, 
which  are  triable  at  common  law, 
arise  incidentally  in  a  cause,  and 
the  ecclesiastical  court  has  juris- 
diction in  the  principal  point,  this 
court  will  not  grant  a  prohibtion  to. 
stay  trial.  For  instance,  if  the  con- 
struction of  an  act  of  parliament 
comes  ill  question,  or  a  release  be 
pleaded,  they  shall  not  be  pro- 
hibited, unless  the  court  proceed  to 
try  contrary  to  the  principles  and 
course  of  the  common  law;  as  if 
they  refuse  one  witness,  etc.  And 
this  is  expressly  laid  down  by  Lord 
Hale,  in  2  Lev.  64,  Sir  Wm.  Juxon 
V.  Lord  Byron.    There  is  another 
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§  775.  To  warrant  the  exercise  of  tlie  jurisdiction, 
there  naust  in  all  cases  be  some  court  or  person  to  whom  the 
writ  may  be  addressed  and  against  whom  it  may  be  enforced. 

Thus,  in  England,  prohibition  will  not  lie  against  the 
*  562  execution  of  the  sentence  of  a  court  martial,  after  the 

sentence  has  been  carried  into  effect  by  the  king,  and 
the  court  martial  has  ceased  to   exist,  since  there  is  then  no 


denomination  of  cases  under  which 
the  present  case  comes,  where  mat- 
ters are  so  properly  and  essentially 
triable  at  common  law,  that  if  the 
party  comes  for  a  prohibition  be- 
fore sentence,  this  court  will  grant 
it  for  the  sake  of  the  trial.  But  if 
the  party  submit  to  trial,  he  is  after- 
wards too  late.  The  distinction  in 
respect  of  cases  where  a  pro- 
hibition does  or  does  not  lie  after 
sentence,  is  this ;  If  it  appears  on 
the  face  of  the  libel,  that  the  eccle- 
siastical court  has  no  jurisdiction 
of  the  cause,  a  prohibition  shall  go ; 
because  there,  interest  reipublicos 
that  they  should  not  encroach  upon 
the  jurisdiction  of  the  temporal 
courts;  and  in  such  case,  their  sen- 
tence is  a  nullity.  Therefore,  in 
the  case  of  Paxton  v.  Knight,  1 
Burr.  314,  the  court,  though  against 
their  inclination,  granted  a  prohibi- 
tion, because  it  appeared  on  the 
face  of  the  libel  that  the  ecclesias- 
tical court  had  no  jurisdiction. 
This  doctrine  and  distinction  is 
fully  settled  and  established  in  a 
case  reporled  in  10  Mod.  13,  Banis- 
ter ®.  Hopton.  There,  upon  a  mo- 
tion  after  sentence  for  a  prohibi- 
tion to  the  spiritual  court,  upon  a 
question  of  prescription,  the  court 
held,  that  though  it  were  a  matter 
triable  at  common  law,  yet  if  the 
party  submit  to  trial,  it  will  be  too 
late  for  a  prohibition  after  sentence. 


In  the  margin  of  that  case  is  cited 
3  Salk.  548,  which  is  cited  for  the 
true  distinction  where  a  prohibi- 
tion shall  or  shall  not  lie  after  ^n- 
tenue ;  and  there  it  is  said,  that  if  it 
appear  in  the  libel  or  proceedings 
of  the  cause,  that  the  cognizance 
of  the  cause  does  not  belong  to  the 
spiritual  court,  a  prohibition  shall 
go  even  after  sentence.  It  shall  go 
where  they  have  no  cognizance  of 
the  cause,  not  where  there  is  only 
a  defect  of  trial.  There  is  another 
case  fully  in  point  to  the  same  dis- 
tinction; the  name  of  it  is.  The 
Churchwardens  of  Market  Bos- 
worth  «.  The  Rector  of  Market 
Bosworth,  Hil.  10  Wm.  3  B.  R.  1 
Lord  Raym.  435.  The  libel,  in  that 
case,  was  founded  upon  a  cu-tom 
which  the  defendant  denied;  and 
the  decree  was  against  the  custom: 
-a  prohibition  was  moved  for,  be- 
cause custom  or  no  custom,  is  a 
matter  triable  at  law ;  and  this  ap- 
pearing on  the  libel,  the  court  had 
no  jurisdiction;  therefore  prohibi- 
tion ought  to  go,  though  after  sen- 
tence. But  the  whole  court  held 
the  contrary.  And  the  reason  givea 
is  this :  that  the  plaintiffs,  having 
grounded  their  libel  on  a  custom, 
which  would  have  been  well 
grounded  if  the  custom  had  not 
been  denied,  shall  not,  after  the 
custom  is  found  against  them,  pro- 
hibit   the    court    from    executing 
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court  or  person  to  whom  the  writ  may  be  addressed,  except  the 
sovereign,  who  has  already  executed  the  sentence. ^ 

§  776.  The  exercise  of  the  jurisdiction  is  not  confined 
exclusively  to  restraining  proceedings  in  courts  of  law,  but 
extends  also  to  proceedings  in  equity.  And  where  the  su- 
preme court  of  a  state  is  vested  by  the  constitution  of  the 
state  with  power  to  issue  such  "  remedial  original  writs  as 
may  be  necessary  to  give  it  a  general  superintendence  and 
control  of  inferior  jurisdictions,"  it  may  grant  a  prohibition 
against  any  subordinate  court,  whether  of  general  or 
limited  jurisdiction,  and  whether  a  court  of  law  or  *  563 
of  chancery.  And  where  a  court  of  chancery  has  ex- 
ceeded its  powers  in  the  appointment  of  a  receiver,  or  in  the 
granting  of  an  injunction,  prohibition  will  lie  to  restrain  it 
from  proceeding.  3  And  the  writ  will  lie  to  prevent  a  master 
in  chancery  from  acting  in  excess  of  his  powers  in  a  judicial 
matter  pending  before  iiim.^  But  it  will  not  go  to  restrain 
a  court  of  equity  while  acting  within  the  scope  of  its  juris- 
diction.* And  wheie  such  court  has  full  jurisdiction  of  the 
case  made  by  the  bill,  both  as  regards  the  subject-matter  and 
the  parties,  and  the  appointment  of  a  receiver  in  the  cause 
is  clearly  within  the  scope  of  its  legitimate  powers,  pro- 
hibition will  not  lie.5  "Nov  will  the  writ  be  granted  against 
the  judge  or  chancellor  of  a  court  of  equity  to  prevent  him 
from  entertaining  a  cause  or  taking  any  proceedings  therein, 

their  sentence.  For  the  design  of  the  a  prohibition  to  save  himself  from 

motion  for  a  prohibition  is  only  to  the  costs.     We  are   all  of  opinion, 

excuse  the  plaintiffs  from  costs.  But,  that  the  cause  shown  against  the 

say  the  court,  there    is  no  reason  prohibition  should  be  allowed,  and 

why  they  should    not  pay  them,  the  rule  discharged." 

since  it  appears  they  have  vexed  '  In  re  Poe,  5  Barn.  &  Ad.  681. 

the  defendant  without  cause;  and  '  Sx  parte    Smith,    23    Ala.  94; 

therefore  denied  the   prohibition.  Henry  «.  Steele,  28  Ark.  455. 

The  same  reason  holds  here,  as  in  ^  Henshaw  v.  Cotton,  127  Mass. 

that  case.    The  defendant  himself  60. 

has  alleged  the  custom,  and  sub-  *  People  ».  Wayne  Circuit  Court, 

mitted  to  trial ;  therefore,  there  is  11  Mich.  393. 

no  reason  new  why  he  should  have  '  Bx  parte  Walker,  35  Ala.  81. 
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in  the  absence  of  any  allegations   connecting   him  actively 
with  the  proceedings  complained  of.^ 

§  777.  Prohibition  will  also  lie  against  j\istices  of  the 
peace  and  petty  courts  of  limited  and  special  powers,  wherever 
a  proper  case  is  presented  warranting  the  exercise  of  the  juris- 
diction. Thus,  where  justices  of  the  peace  are  proceeding 
without  authority  of  law  to  abate  a  supposed  nuisance,  pro- 
hibition is  the  appropriate  remedy  to  stay  their  action.  ^  And 
where  an  inferior  court  has  exceeded  its  jurisdiction  by  grant- 
ing a  writ  of  prohibition:  against  a  justice  of  the  peace,  it 
may  itself  be  restrained  by  prohibition  from  further  pro- 
ceedings.' So  the  writ  lies  to  a  municipal  court  of  limited 
statutory  jurisdiction  to  restrain  it  from  levying  a  fine  beyond 
the  amount  fixed  by  law  as  the  limit  of  its  jurisdiction.* 
So,  too,  it  lies  against  such  court  in  behalf  of  one  who  has 
been  discharged  under  the  insolvent  laws  of  the  state,  to 
prevent, the  enforcement  of  a  fine  incurred  before  his  dis- 
charge. ^  Where,  however,  the  decision  of  the  inferior  tri- 
bunal is  by  law  final  and  conclusive  upon  the  question 
*  564:  decided,  prohibition  will  not  go  to  prevent  the  enforce- 
ment of  such  decision.  Thus,  where  the  mayor  of  a 
city  is  by  the  charter  vested  with  certain  powers  as  a  magis- 
trate, and  his  decision  is  final  as  to  fines  imposed  up  to  a 
certain  amount,  he  can  not  be  restrained  by  prohibition  from 
the  enforcement  of  a  fine  imposed  by  him  within  the  statu- 
tory' limit.' 

§  778.  It  is  to  be  observed,  with  reference  to  inferior 
courts,  which  are  limited  bylaw  to  the  decision  of  contro- 
versies^ where  the  amount  involved  falls  within  a  specified 
sum,  as  in  justice  courts,  and  other  petty  tribunals,  that  they 
will  not  be  allowed  to  manufacture  a  jurisdiction  for  them- 

'  JEx  pmte  Greene,  39  Ala.  53.  Charleston,  1  Bay,  382. 

2  South   Carolina  R.  Co.  «.  Ells,  »  ^all  V.  Court    of  "Wardens,  1 
40Ga.  87.  Bay,  434. 

3  Jackson  «.  Maxwell,    5  Rand.  '  Wertheimer  v.  Mayor  of  Boon- 
636.  ville,  29  Mo.  354. 

*  Zylstra      «.      Corporation      of 
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selves  by  dividing  a  single  matter  into  several  suits,  so  as 
to  bring  them  within  the  limits  iixed  by  law,  when  the  whole 
amount  in  controversy  is  sufficient  to  bring  it  within  the  ju- 
risdiction of  a  higher  court.  *  Thus,  where  a  plaintiff  brings 
several  distinct  actions  before  a  justice  of  the  peace  upon 
promissory  notes  against  one  and  the  same  defendant,  each  of 
the  notes  being  for  an  amount  within  the  jurisdiction  of  the 
justice,  but  the  aggregate  amount  being  beyond  his  jurisdic- 
tion, prohibition  lies  to  restrain  the  justice  from  proceeding, 
even  after  judgment  rendered,  but  before  the  money  has  been 
paid.  Such  a  case  presents  a  clear  defect  of  jurisdiction, 
since  all  the  notes  constitute  but  one  indebtedness.^  And 
the  writ  will  lie  as  against  an  inferior  or  petty  court  of  limited 
powers  to  prevent  its  taking  cognizance  of  an  action  for  an 
amount  beyond  its  jurisdiction,  even  though  the  plaintiff 
voluntarily  reduces  his  demand  to  bring  the  case  within  the 
jurisdiction  of  the  court.  The  principle  upon  which  the 
interference  is  based  in  such  case,  is,  that  where  the  law  has 
positively  excluded  the  jurisdiction  beyond  a  certain  maximum 
amount,  no  man  shall  be  allowed  to  create  a  jurisdiction  for 
himself  by  changing  the  real  position  of  the  parties  to  the 
contract  at  his  own  volition.'  If,  however,  the  juris- 
diction of  the  inferior  court  be  undoubted,  prohibition  *  565 
will  not  go  merely  because  of  the  inconvenience  to 
which  the  party  may  be  put  by  submitting  to  the  proceedings 
in  that  court.  Thus,  it  will  not  be  granted  to  restrain  the 
prosecution  of  an  action  before  a  justice  of  the  peace  for  an 
amount  within  his  jurisdiction,  upon  the  ground  that  the 
defendant  in  such  action  has  certain  set-offs  against  the 
plaintiff  to  an  amount   which  can  not  be  brought  within  the 

'  Lawrence  «.  Warbeck,  1  Keb.  '  Eamsay  v.  Court  of  "Wardens,  2 

260 ;   Girling  «.  Aldas,  2  Keb.  617 ;  Bay,  180.    But  see,  contra,  People  v. 

Hutson  1).  Lowry,  2  Va.  Cas.  42.  Marine   Court  of   New  York,  86 

'  Hutson  V.  Lowry,  2  Va.  Cas.  42.  Barb.  341. 
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jurisdiction  of  the  justice,  so  that  defendant  can  not  avail 
himself  of  a  plea  of  set-off  in  that  action. i 

§  778  a.  Referees  who  are  appointed  under  a  statute,  to 
hear  and  determine  the  question  of  a  right  of  way  sought  hy 
one  person  over  the  lands  of  another,  so  far  partake  of  the 
character  of  a  judicial  body  as  to  be  amenable  to  the  writ  of 
prohibition.  2  So  a  board  of  county  commissioners,  acting  in 
a  judicial  capacity  in  determining  the  damages  to  be  paid  for 
land  taken  for  railway  purposes,  may  be  prohibited  from  pro- 
ceeding with  the  enforcement  of  such  damages  under  a  law 
which  is  unconstitutional. 3 

§  779.  As  regards  the  parties  to  the  proceeding,  less  strin- 
gency is  observed  than  in  the  case  of  the  extraordinary 
remedies  heretofore  considered.  The  writ  being  still  regarded 
as  a  prerogative  remedy,  it  is  usually  issued  in  England  in  the 
name  of  the  king,  and  in  this  country  in  the  name  of  the  state. 
But  while  it  is  irregular  to  issue  the  writ  in  the  name  of  a 
private  citizen  instead  of  the  state,  yet  if  such  irregularity  in 
no  way  affects  the  merits  of  the  application,  the  writ  will  not 
be  set  aside  where  a  jurisdiction  is  usurped  without  any  pre- 
tense of  right.*  Prohibition  may  be  granted  on  the  applica- 
tion of  either  of  the  parties  litigant  in  the  inferior  tribunal.  ^ 
And  it  would  seem,  both  upon  principle  and  autliority,  that 
no  personal  interest  in  the  proceedings  sought  to  be  prohibited 
need  be  shown  by  the  relator  or  petitioner  to  warrant  the 
application,  and  the  writ  may  be  granted  upon  the  application 
of  a  stranger  to  the  record.  The  governing  principle  in  such 
cases  is,  that  where  an  inferior  court  proceeds  in  excess  of  its 
lawful  jurisdiction,  it  is  chargeable  with  a  contempt  of  the 
sovereign,  as  well  as  a  grievance  to  the  party  injured,  and  the 
courts  are  therefore  less  stringent  as  to  the  degree  of  interest 

'  Browne  «.  Rowe,  10  Tex.  183.  *  Baldwin  ®.  Cooley,  1  Rich.  N. 

2  State  ■».  Btackhouse,  14  S.  C.  417.  S.  256. 

'  Connecticut    River    R.    Co.  v.  *  Clapliam  «.  Wray,  13  Mod.  Rep. 

County  Commissioners,  137  Mass.  423 ;  Com.  Dig.  Prohibition,  E. 
60. 
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required  of  the  applicant  than  in  cases  of  mandamus  and  other 
extraordinary  remedies.  ^ 

§  780.  To  warrant  a  court  in  granting  this  extra- 
ordinary remedy,  it  should  clearly  appear  that  the  *  566 
inferior  tribunal  is  actually  proceeding,  or  is  about  to 
proceed  in  some  matter  over  which  it  possesses  no  rightful 
jurisdiction.  This  may  be  properly  shown  by  alleging  any 
acts  on  the  part  of  the  court  which  indicate  an  intention  to 
proceed,  and  when  such  intention  is  not  clearly  shown  the  writ 
will  be  denied.  And  the  mere  fact  that  plaintiff's  counsel 
has  noticed  a  motion  for  hearing  before  the  subordinate  court 
does  not  show  that  such  tribunal  will  necessarily  entertain 
the  motion,  and  is  not  sufficient  ground  for  a  prohibition.  ^ 
Eut  since  the  object  of  the  writ  is  to  prevent  an  inferior 
court  from  proceeding  beyond  its  jurisdiction,  if  the  return 
to  the  writ  shows  a  prima  facie  case  of  jurisdiction  in  the 
court  below,  the  prohibition  will  not  be  perpetuated.  ^  Alid 
to  warrant  the  relief  it  must  appear  that  the  court  or  person 
against  whom  the  writ  is  sought  is  about  to  exercise  judicial 
or  quasi-judicial  power,  without  authority,  which  will  result 
in  an  injury  for  which  there  is  no  other  remedy. * 

§  781.  The  province  of  the  writ  is  not  necessarily  confined 
to  cases  where  the  subordinate  court  is  absolutely  devoid  of 
jurisdiction,  but  is  also  extended  to  cases  where  such  tribunal, 
although  rightfully  entertaining  jurisdiction  of  the  subject- 

■  Com.     Dig.    Prohibition,     E. ;  to  the  record,  and  not  aggrieved  by 

Wadsworth  v.  Queen  of  Spain,  17  the   alleged  excess  of  jurisdiction. 

Ad.   &    E.   N.   S.   171 ;  Trainer  «.  In  Forster  d.  Forster,  4  B.  &  S.  187, 

Porter,  45  Mo.33G.     Although  the  theruleisstated tobe,thatastranger 

question  here  discussed  is  not  alto-  is  entitled  to  the  relief  if  he  shows 

gether  free  from  doubt,  the  doctrine  that  he  has   sustained   damage  by 

of  the  text  has  the  clear  weight  of  the  alleged  excess  of  jurisdiction, 

authority  in  its  support.     Directly  ^Prignitz  j).  Fischer,  4  Minn.  3G6. 

opposed  to  this  doctrine  is  the  case  ^  State  ®.  Judge  of  Fourth  Dis- 

of  Queen  b.  Twiss,  L.  R.  4  Q.  B.  407,  trict  Court,  20  La.  An.  339. 

which  denies  the  right  to  interfere  *■  State  r>.  Young,  29  Minn.  474. 
pu  behalf  of  one  who  is  a  stranger 
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matter  in  controversy,  has  exceeded  its  lej^itimate  powers.'* 
And  where,  after  a  conviction  for  felony,  the  court  has  at  a 
subsequent  term  granted  a  new  trial  upon  the  merits,  without 
any  legal  authority  for  so  doing,  an  appropriate  case  is  pre- 
sented for  interference  by  prohibition,  even  though  the  original 
trial  and  conviction  were  fully  within  the  jurisdiction  of  the 
court.2      So  when  acourt  is  proceeding  to  enforce  a  peremp- 


1  Quimbo  Appo  v.  The  People,  20 
N.  Y.  531.  See  also  State  v.  Ridgell, 
3  Bailey,  560. 

2  Quimbo  Appo  v.  The  People,  20 
N.  T.  531.  "It  is  true,"  says  Mr. 
Justice  Seldbn,  p.  541,  "that  the 
most  frequent  occasions  for  the  use 
of  the  writ  are  where  a  subordinate 
tribunal  assumes  to  entertain  some 
cause  or  proceeding  over  which  it 
has  no  control.  But  the  necessity 
for  the  writ  is  the  same  where,  in  a 
matter  of  which  such  tribunal  has 
jurisdiction,  it  goes  beyond  its  legi^ 
timate  powers,  and  the  authorities 
show  that  the  writ  is  equally  ap- 
plicable to  such  a  case.  Mr.  Jacob, 
in  treating  of  this  writ,  after  saying 
that  it  mav  issue  to  inferior  courts 
of  every  description,  whether  eccle- 
siastical, te'aporal,  military,  or 
maritime,  •wl.ineverthey  attempt  to 
take  cognizance  of  causes  over 
which  they  have  no  jurisdiction, 
adds :  'or  if,  in  handling  of  matters 
clearly  within  their  cognizance, 
they  transgress  the  bounds  pre- 
scribed to  them  by  the  laws  of  Eng- 
land, as  where  they  require  two  wit- 
nesses to  prove  the  payment  of  a 
legacy.'  Jac.  Law  Die.  title  Prohi- 
bition. In  the  case  of  Darby  v. 
Cosens,  1  Term  It.  552,  the  defend- 
ant,  who  was  vicar  of  the  parish  of 
Long  Burton,  had  sued  Darby  in  an 
ecclesiastical  court  for  tithes,  that 
being  an  action  appropriate  to  the 


jurisdiction  of  that  court,  but  the 
defendant  having  set  up  a  modus 
by  way  of  defense,  an  issue  was 
presented  which  the  ecclesiastical 
court  had  no  authority  to  try;  still, 
as  it  assumed  to  proceed  with  the 
case,  upon  application  to  the  court 
of  kings  bench  a  writ  of  prohibi- 
tion was  issued.  The  precise  objec- 
tion made  here  was  taken  in  the 
case  of  Leman  v.  Goulty,  3  Term  R. 
3,  where  certain  church  wardens 
were  cited  in  the  bishop's  court  to 
exhibit  on  oath  an  account  of  the 
moneys  received  and  paid  by  them. 
Objections  being  made  to  one  or 
two  items  of  the  account,  the  bishop 
required  them  to  pay  a  certain 
ainount,  and  upon  their  refusing 
was  proceeding  still  further  with 
the  case  when  a  rule  was  obtained 
in  the  court  of  kings  bench  to  show 
cause  why  a  writ  of  prohibition 
should  not  issue ;  and  the  council, 
in  showing  cause,  insisted  that  as 
the  bishop's  court  had  original 
jurisdiction  of  the  cause,  the  error 
should  be  corrected  upon  appeal, 
and  was  not  a  ground  for  a  writ  of 
prohibition ;  but  the  court  allowed 
the  writ,  and  Lord  Kbhyon,  after 
admitting  that  for  a  mere  error  in 
giving  a  judgment  which  the  court 
had  power  to  render,  the  writ  would 
not  lie,  said :  '  Now  in  this  case, 
with  respect  to  the  compelling  of  a 
production  of  the  church  wardens' 
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tory  writ  of  mandamus,  which  has  been  suspended  by  an 
appeal,  prohibition  will  lie  to  prevent  its  enforcement,  i     So 
the  writ  has  been  allowed  where  the  court  below  had 
grossly  transcended  the  bounds  prescribed  by  law,  and  *  567 
had  committed  an  error  in  a  criminal  cause,  appa^^ent 
on  the  face  of  the  record,  and  involving  a  question  of  life  and 
deatli.     Thus,  where   a  court   had  erroneously  convicted   a 
person  and  passed  sentence  of  death  upon  him  for  an  offense 
not  capital,  the  error  appearing  upon  the  face  of  the  pro- 
ceedings, and   there  being  no  other  means  of  correcting  it, 
prohibition  was  granted.  *     The  rule  is  otherwise,  how- 
ever, where  ample  remedy  may  be  had  by  appeal  from  *  568 
the  action  of  the  court  below.  ^ 


accounts,  the  spiritual  court  had 
exclusive  jurisdiction;  but  there 
their  authority  ceases,  and  every- 
thing vphich  they  did  afterwards 
was  an  excess  of  jurisdiction  for 
which  a  prohibition  ought  to  be 
granted.'  These  cases  prove  that 
the  writ  lies  to  prevent  the  exercise 
of  any  unauthorized  power,  in  a 
cause  or  proceeding  of  which  the 
subordinate  tribunal  has  jurisdic- 
tion, no  less  than  when  the  entire 
cause  is  without  its  jurisdiction; 
The  broad  remedial  nature  of  this 
writ  is  shown  by  the  brief  state- 
ment of  a  case  by  Fitzhbkbbrt. 
In  stating  the  various  cases  in  which 
the  writ  will  lie,  he  says;  'And  if 
a  man  be  sued  in  the  spiritual 
court,  and  the  judges  there  will  not 
grant  unto  the  defendant  the  copy 
of  the  libel,  then  he  shall  have  a 
prohibition,  directed  unto  them  for 
a  surcease,'  etc.,  until  they  have  de- 
livered the  copy  of  the  libel,  accord- 
ing to  the  statute  made  Anno  3  H.  5 
F.  N.  B.  title  Prohibition.  This 
shoves  that  the  writ  was  never  gov- 
erned   by    any    narrow    technical 

40 


rules,  but  was  resorted  to  as  a  con- 
venient mode  of  exercising  a  whole- 
some control  over  inferior  tribunals. 
The  scope  of  this  remedy  ought  not, 
I  think,  to  be  abridged,  as  it  is  far 
better  to  prevent  the  exercise  of  an 
unauthorized  power  than  to  be 
driven  to  the  necessity  of  correct- 
ing the  error  after  it  is  committed. 
I  have  no  hesitation,  therefore,  in 
holding  that  this  was  a  proper  case 
for  the  use  of  the  writ,  if  the  su- 
preme court  was  right  in  the  con- 
clusion to  which  it  arrived  at  gen- 
eral term." 

1  State  V.  Lewis,  76  Mo.  370. 

2  State  V.  Ridgell,  2  Bailey,  560. 
Under  the  California  code  of  pro- 
cedure, it  is  held  that  prohibition 
will  lie  to  a  judge  of  an  inferior 
court  to  prevent  him  from  hearing 
a  cause  in  which  he  is  disqualified 
by  personal  interest  from  sitting, 
although  the  court  of  which  he  is  a 
judge  has  jurisdiction  of  the  cause. 
North  Bloomfield  Or.  M.  Co.  v.  Key- 
ser,  58  Cal.  315.  , 

8  State  i>.  Nathan,  4  Rich.  513. 
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§  782.  The  legitimate  scope  and  purpose  of  the  remedy 
being,  as  we  have  already  seen,  to  keep  inferior  courts  within 
the  limits  of  their  own  jurisdiction,  and  to  prevent  them  from 
encroaching  upon  other  tribunals,  it  can  not  properly  be 
extended  to  officers  or  tribunals  whose  functions  are  not 
strictly  judicial.^  And  while  there  are  cases  where  the  writ 
has  been  granted  against  ministerial  officers  entrusted  with 
the  collection  of  taxes,  yet  the  better  doctrine,  both  upon  prin- 
ciple and  authority,  undoubtedly  is  that  it  will  not  lie  as 
against  ministerial  officers,  such  as  collectors  of  taxes,  or  as 
against  municipal  boards  of  quasi-judicial  functions,  entrusted 
with  taxing  powers,  to  restrain  them  from  levying  or  collect- 
ing taxes.  3     But  where  the  power  of  appointment  of  cerlikin 


1  See  People  v.  Supervisors  of 
Queens,  1  Hill,  195 ;  Clayton  v.  Hei- 
delberg, 17  Miss.  633;  Greir  D.Tay- 
lor, 4  McCord,  206 ;  Board  of  Com- 
missioners V.  Spitler,  13  Ind.  235. 
But  see,  contra,  People  e.  Works,  7 
"Wend.  486 ;  State  v.  Commissioners 
of  Roads,  1  Mills'  Const.  Rep.  55; 
Burger  i>.  The  State,  1  McMullan, 
410.  In  State  v.  Commissioners  of 
Roads,  the  doctrine  is  maintained 
that  the  writ  may  go  to  restrain  the 
action  of  public  functionaries  en- 
trusted with  powers  of  a  quasi- 
judicial  nature,  such  as  commis- 
sioners of  roads,  to  prevent  them 
from  laying  out  a  particular  road. 

'  People  i).  Supervisors  of  Queens, 
1  Hill,  193 ;  Clayton  v.  Heidelberg, 
17  Miss.  623.  But  see,  contra.  Peo- 
ple V.  Works,  7  "Wend.  486 ;  Burger 
v.  The  State,  1  McMullan,  410,  in 
both  of  which  cases  prohibition 
was  allowed  to  restrain  the  collec- 
tion of  taxes,  although  in  Burger  v. 
The  State,  the  exercise  of  the  juris- 
diction for  this  purpose  is  conceded 
to  be  without  the  sanction  of  the 
English  precedents.    In  People  v. 


Supervisors  of  Queens,  1  Hill,  195, 
which  was  a  motion  for  a  prohibi- 
tion, or  other  remedy,  to  prevent  the 
levying  of  a  tax,  the  court,  Beon- 
SON,  J.,  say :  "  The  only  remaining 
branch  of  this  case  is  the  motion 
of  the  relator  for  a  writ  of  prohibi- 
tion to  the  town  collector  to  stay 
the  levying  of  the  tax.  A  writ  of 
prohibition  does  not  lie  to  a  minis- 
terial ofBcer  to  stay  the  execution 
of  process  in  his  hands.  It  is 
directed  to  a  court  in  which  some 
action  or  legal  proceeding  is  pend- 
ing, and  to  the  party  who  prosecutes 
the  suit,  and  commands  the  one  not 
to  hold,  and  the  other  not  to  follow, 
the  plea.  It  stays  both  the  court 
and  the  party  from  proceeding  with 
the  suit.  The  writ  was  framed  for 
the  purpose  of  keeping  inferior 
courts  within  the  limits  of  their 
own  jurisdiction,  without  encroach- 
ing upon  other  tribunals.  (2  Inst. 
601;  P.  N.  B.  94;  Vin.  Ab.  tit.  Pro- 
hibition ;  and  same  title  in  Com. 
Dig.  Bac.  Ab.  7th  Lond.  ed.  and 
Tomlin's  Law  Diet;  3  Bl.  Com.  111. 
See   also  Tomlin's  Law  Diet.  tit. 
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commissioners  to  carry  into  eflFect  a  statute  authorizing 
municipal  subscriptions  in  aid  of  a  railway,  is  vested  *  569 
in  the  judge  of  a  subordinate  court,  and  the  act  under 
which  the  power  is  conferred  is  unconstitutional,  it  has  been 
held  that  a  superior  court  might  properly  interfere  by  prohi- 
bition to  prevent  the  appointment.*  And  the  writ  will  lie, 
in  the  absence  of  other  adequate  remedy,  to  prevent 
unauthorized  persons  from  usurping  judicial  power  and  from 
acting  as  a  court  without  authority  of  law.  2 

§  783.  Prohibition  will  not  lie  against  the  governor  of  a 
state,  to  restrain  him  from  granting  a  commission  to  a  per- 
son claiming  to  be  duly  elected  to  a  public  office.  The 
grounds  on  wliich  the  relief  is  refused  in  such  a  case  are,  that 
the  judiciary  have  no  power  to  invade  the  province  of  the 
executive,  the  three  departments  of  government  under  our 
system  being  distinct  and  independent,  and  that  prohibition 
is  in  no  event  a  fit  remedy  to  restrain  the  head  of  the 
executive  department  in  the  execution  of  his  duties.  ^  *  570 
Nor  will  it  lie  against  the  chief  executive  officer  of  a 
city,  such  as  a  mayor,  to  prevent  him  from  investigating 
charges  against  an  inferior  officer  of  the  city  subject  to  his 
control.'* 

§  784.     In  all  cases  where  the  remedy  by  prohibition  is 
provided  by  statute,  but  the  statute  fails  to  point  out  or  pre- 

Consultation,    and   F.    N.  B.   116.)  tion  was  illegal.    There  is  not  the 

Our  statute  also  shows  that  the  writ  slightest  foundation   in  the  boolis 

issues  to  a  court  and  prosecuting  for  saying  that  a  prohibition   may 

party,  not  to  a  ministerial  officer.  issue  to  a  ministerial  officer  to  stay 

(2  R.  S.  587,  g§  61,  65.)  .   In    The  the   execution    of    process  in  his 

People  V.  "Works,  7  Wendell,  486,  hands.     If  the  relator  has  suffered, 

although  the  motion  for  a  prohibi-  or  is  in  danger  of  suffering  an  in- 

tion  seems  to  have   been  granted,  jury,  he  is  mistaken  in  supposing 

the  remarks  of  the  chief  justice  are  that  we  can  grant  the  relief  which 

in  perfect  harmony  with  what  has  he  asks.     Motion  denied." 
been  said  in  this  opinion  in  relation  '  Sweet  «.  Hulbert,  51  Barb.  313. 

to  the  proper  office  of  the  writ ;  and  "  JEJx  parte  Roundtree,  51  Ala.  42. 

that  case  must  not  be  understood  as  '  Greir  11.  Taylor,  4  McCord,  206. 

having  decided  anything  more  than  *Burch  v.  Hardwicke,  33  Grat.  51. 

that  tlie  tax  then  under  considera- 
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scribe  the  causes  for  which  it  may  be  allowed,  reference  must 
be  had  to  the  common  law  to  determine  whether  an  appro- 
priate case  is  presented  for  the  exercise  of  the  jurisdiction. 
And  since,  at  common  law,  the  writ  is  only  granted  to  re- 
strain a  court  or  parties  therein  from  proceeding  with  a  cause 
on  the  ground  of  a  want  of  jurisdiction,  it  will  not  lie,  unless 
expressly  authorized  by  statute,  to  prevent  a  board  of  county 
officers  from  proceeding  in  a  matter  pending  before  them,  of 
which  they  have  original  and  exclusive  jurisdiction. ^ 

§  785.  The  power  of  granting  the  writ  of  prohibition  is, 
in  many  of  the  states  of  this  country,  conferred  by  constitu- 
tional or  statutory  provisions  upon  the  courts  of  last  resort  as 
an  original  jurisdiction. ^  It  is  not,  however,  limited  exclu- 
sively to  these  courts,  and  in  some  of  the  states  the  courts  of 
general  common-law  jurisdiction,  such  as  the  various  circuit 
or  district  courts  throughout  the  state,  issue  the  writ  to 
courts  inferior  to  them,  to  prevent  the  exercise  of  a  jurisdic- 
tion properly  pertaining  to  the  higher  tribunal.*  But  the 
writ  only  lies  as  between  courts  which  sustain  to  each  other 
the  relation  of  superior  and  inferior,  and  when  the  court 
which  it  is  soiight  to  prohibit  is  in  no  manner  subordinate 
or  inferior  to  that  in  which  the  relief  is  sought,  it  will  not 
be  allowed.* 

§  785  a.  In  this  country,  the  courts  which  ai-e  empowered 
to  grant  relief  by  prohibition  ai-e  frequently  fixed  by  consti- 
tutional provisions  in  the  various  states. '  When  the  juris- 
diction of  the  supreme  court  of  a  state  is,  under  the 
constitution  of  the  state,  purely  appellate,  it  has  no  power  to 
grant  a  writ  of  prohibition,  this  not  being  the  exercise  of  an 

1  Board  of  Commissioners  v.  Spit-  '  Burch  v.  Hardwicke,  23  Grat.  51. 
Icr,  13  Ind.  285.  ^  gee  as  to  the  jurisdiction  of  tlie 

2  See  as  to  the  jurisdiction  of  the  courts  in  South  Carolina,  State  «. 
Supreme  Court  of  South  Carolina  County  Treasurer,  4  Rich.  N.  S. 
in  prohibition,  State  d.  Columhia,  16  520.  As  to  the  power  to  issue  the 
S.  C.  412,  17  S.  C.  80.  -writ  in  vacation,  see  Ex  parte  Ray, 

a  Howard  v.  Pierce,  38  Mo.  296 ;  45  Ala.  15 ;  Ex  parte  Boothe,  64 
Reese  v.  Lawless,  4  Bibb,  394.  Ala.  312. 
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appellate  jurisdiction,  nor  in  aid  or  furtherance  of  such 
jurisdiction.  ^  But  under  a  constitution  conferring  upon  the 
supreme  court  of  the  state  power  to  issue  any  remedial  writs 
necessary  to  give  it  a  general  supervision  or  control  over  in- 
ferior courts,  it  is  held  that  the  power  to  grant  writs  of  pro- 
hibition rests  with  the  supreme  court,  and  not  with  an 
inferior  court  having  no  supervisory  powers.  ^  And  when 
the  supreme  court  of  a  state  is  vested,  under  the  constitution, 
with  power  to  issue  writs  of  prohibition,  the  power  granted 
is  construed  with  reference  to  the  writ  as  known  at  common 
law,  and  is  confined  to  cases  where  the  act  which  it  is  sought 
to  prohibit  is  of  a  judicial  nature.  And  under  such  a  con- 
stitutional provision,  a  statute  extending  the  remedy  to  acts 
which  are  either  judicial  or  ministerial  is  held  to  be  uncon- 
stitutional. *  4> 

§  786.  As  regards  the  jurisdiction  of  the  federal  courts 
by  this  extraordinary  remedy,  it  is  held  that  the  Supreme 
Court  of  the  United  States  may  grant  the  writ  to  restrain  a 
district  court  from  proceeding  by  libel  against  armed  vessels 
of  a  belligerent  power,  at  the  suit  of  individual  citizens  to 
answer  for  captures  and  seizures  made  on  the  high  seas, 
which  have  been  brought  for  legal  adjudication  into  the 
ports  of  the  belligerent  power.*  But,  while  the  Supreme 
Court  is  clearly  empowered  to' issue  a  prohibition  to  a  district 
court,  which  is  proceeding  in  a  case  of  admiralty  and  mari- 
time cognizance  of  which  it  has  no  jurisdiction,  the  question 
of  the  jurisdiction  of  the  district  court  must  depend  upon 
the  facts  set  forth  in  the  record  upon  which  that  court  is 
called  to  act,  and  not  upon  facts  dehors  the  record.  5  And 
in  cases  where  an  appeal  lies  to  the  Supreme  Court,  it  has  no 
power,  to  issue  a  writ  of  prohibition  until   the  appeal  is 

'  Memphis  v.  Halsey,  12  Heisk.  57  Cal.  269. 

210.  *  United  States  «.  Peters,  3  Dall 

2  Perry  c.  Sliepherd,  78  N.  0.  83.  121. 

'Camron    v.    Kenfield,   57    Cal.  ^£JxpcM-te'E&ston,Q5'U.S.6S. 
550.    See  also  Le  Conte  s.  Trustees, 
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taken.  1  Nor  will  the  writ  lie  from  the  Supreme  Court  in 
cases  where  it  possesses  no  appellate  power,  as  in  criminal 
cases.  And  where  a  circuit  court  of  the  United  States  has 
convicted  a  person  of  a  criminal  offense,  and  has  sentenced 
him  to  death,  and  the  warrant  for  his  execution  is  in 
*  571  the  hands  of  the  marshal,  prohibition  will  not  lie 
from  the  Supreme  Court  to  prevent  its  execution.  In 
such  case,  the  circuit  court  has  no  further  control  over  the 
warrant,  and  no  power  to  recall  it,  and  the  duty  of  the  mar- 
shal being  purely  ministerial,  and  the  Supreme  Court  having 
no  appellate  jurisdiction  over  the  action  of  the  circuit  court 
in  the  premises,  no  cause  is  presented  which  will  warrant 
the  granting  of  a  prohibition.* 

§  787.  It  may  be  regarded  as  extremely  doubtful  whether 
any  power  existsfin  the  circuit  courts  of  the  United  States 
to  issue  writs  of  prohibition  to  the  state  courts.  And  it 
would  seem  upon  principle  to  be  clear,  that  if  such  jurisdic- 
tion exists  by  virtue  of  the  fourteenth  section  of  the  judiciary 
act  of  1789,5  it  is  limited  strictly  to  cases  wherein  the  writ 
is  necessary  to  the  exercise  of  the  jurisdiction  of  the  circuit 
court.  "When,  therefore,,  a  person  has  been  adjudicated  a 
bankrupt  in  a  district  court  of  the  United  States,  prohibition 
will  not  lie  from  a  circuit  court,  to  prevent  the  state  courts 
from  entertaining  actions  brought  therein  by  the  bankrupt 
against  his  partner  in  respect  to  the  property  of  the  bank- 

' ^a  part«  Warmouth,  17  Wal.  64.  the  judiciary  act  of  1789  is  substan- 

2  Ex  parte  Gordon,  1  Blacli,  503.  tially   re-enacted   in    the  Revised 

8 1  TJ.  8.  Stat.  81.    Section  14  of  Statutes  of  the  United  States,  §  716, 

the  act  provides  that  "  all  the  be-  as  follows :     "  The  supreme  court 

fore-mentioned  courts  of  the  United  and  the  circuit  and  district  courts 

States  shall  have  power  to  issue  shall  have  power  to  issue  writs  of 

writs  of  scire  facias,  habeas  corpus,  scire  facias.    They  shall  also  have 

and  all  other  writs  not  specially  power  to  issue  all  writs  not  specifl- 

provided  for  by  statute,  which  may  cally    provided    for     by     statute, 

be  necessary  for  the   exercise  of  which  may  be  necessary  for  the  ex- 

their    respective  jurisdictions  and  ercise  of  their  respective  jurisdic- 

agreeable    to   the    principles   and  tions,  and  agreeable  to  the  usages 

usages  of  law."    This  provision  of  and  principles  of  law." 
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rupt,  and  tc  prevent  the  state  courts  from  interfe:."ing  with 
the  jurisdiction  of  the  district  court  in  bankruptcy.  The 
use  of  the  writ  for  such  purposes  is  not  necessary  to  tlie 
exercise  of  the  jurisdiction  of  the  circuit  court,  eren  though 
it  has  obtained  control  of  the  proceedings  in  bankruptcy  by 
a  petition  for  a  review  of  the  adjudication  of  the  district 
court. ' 

§  787  a.  The  authorities  are  conflicting  upon  the  ques- 
tion whether  prohibition  will  lie  to  restrain  a  state  court 
from  farther  proceedings  in  a  cause,  after  the  filing  of  a  peti- 
tion for  the  removal  of  the  cause  from  a  state  to  a  federal 
court,  under  the  act  of  congress  governing  such  removals. 
In  California,  it  is  held  that  the  writ  may  properly  be  granted 
in  such  case,  to  prohibit  further  proceedings  in  the  state 
court,  when  the  necessary  steps  have  been  taken  to  effect 
the  removal.  2  The  better  doctrine,  however,  undoubtedly  is, 
as  held  in  Alabama,  that  the  writ  will  not  go  under  such 
circumstances,  since  the  removal  act  provides  a  sufficient 
remedy  by  certiorari  from  the  federal  to  the  state  court  in 
such  cases,  and  there  being  amother  adequate  remedy,  pro- 
hibition will  not  lie.' 

§  788.  Although  the  granting  or  withholding  of  the  writ 
is,  as  we  have  already  seen,  largely  a  matter  of  judicial  dis- 
cretion, yet  the  question  of  the  jurisdiction  of  the  subordi- 
nate court  presented  by  the  application  must  be  decided  by  the 
superior  and  not  by  the  inferior  tribunal,  it  being  the 
province  of  all  superior  courts  of  law  to  confine  sub-  *  572 
ordinate  tribunals  within  their  proper  bounds.*  But 
the  writ  will  not  go,  when  the  very  question  of  fact  on  which 
it  depends  is  denied,  and  is  the  chief  point  in  the  litigation 
yet  pending  and  undetermined  in  the  court  below.  Thus, 
when  the  jurisdiction  of  the  inferior  court  depends  upon  the 
existence  or  non-existence  of  a  certain  judgment,  and  the 

'  In  re  Bininger,  7  Blatoh.  159.  Co.  63  Ala.  349. 

2  Sheehy  v.  Holmes,  55  Cal.  485.  *Gray  «.  Court  of  Magistrates,  3 

^Bx  parte  Mobile    &    Ohio    B.      McCord,  175. 
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question  of  fact  as  to  whether  such  judgment  was  ever  ob- 
tained is  the  issue  presented  in  the  court  below,  and  the  want 
of  jurisdiction  is  not  apparent  on  the  face  of  the  application, 
prohibition  will  not  go,  since  if  granted  it  would  virtually  be 
a  trial  of  the  case  by  the  superior  court  upon  its  merits  and 
before  appeal.'' 

§  789.  Prohibition  is  the  appropriate  remedy,  pending 
an  appeal  from  an  inferior  to  a  superior  court,  to  prevent 
the  former  from  exceeding  its  jurisdiction  by  attempting 
to  execute  the  judgment  appealed  from.*  Thus,  it  lies  to 
restrain  the  execution  of  an  order  of  seizure  and  sale  of 
property,  under  a  judgment  from  which  an  appeal  has  been 
taken,  which  is  still  undetermined  in  the  appellate  court.' 
And  when  an  inferior  tribunal  of  a  quasi-judicial  nature, 
whose  decision  has  been  appealed  to  the  court  of  last  resort 
of  the  state  and  there  reversed,  still  attempts  to  enforce  its 
own  judgment,  regardless  of  the  decision  upon  the  appeal, 
an  appropriate  case  is  presented  for  the  aid  of  a  prohibition.* 

§  790.  Where  a  court  of  general  jurisdiction,  as  a  circuit 
court  of  a  state,  has  exceeded  its  powers  by  granting  a  writ 
of  error  and  supersedeas  to  a  county  court,  on  the  applica- 
tion of  persons  not  parties  to  the  judgment  in  the  county 
court,  and  not  affected  thereby,  prohibition  is  the  proper 
remedy.^  So  the  writ  will  go  to  prevent  a  court  from  pro- 
ceeding to  determine  a  contest  as  to  the  removal  of  a  county 
seat,  when  it  has  no  jurisdiction  over  such  matter  in  the 
first  instance.*  But  upon  an  application  for  a  prohibition 
the  inquiry  is  whether  the   court  against   which  the  writ  is 

'States.  Judge  of  Fourth  Judicial  Third  District  Court,  31   La.  An. 

District,  10  Rob.  La.  169.    See  Sue-  130. 

cession  of  Whipple,  3  La.  An.  236.  ^  States.  Judge  of  Fourth  District 

2  State  ».  Judge  of  Fourth  District  Court,  31  La.  An.  735. 

Court, 31  La.  An. 735;  States.  Judge  *  Harriman  v.  County    Commis- 

of  Eighth  District  Court,  34  La.  An.  sioners,  58  Me.  83. 

598.    As  to  the  right  to  a  prohibi-  ^gupgyvisors  of  Culpepper  «.  Gor- 

tion  to  prevent  proceedings  in  an  rell,  30  Grat.  484. 

action  prematurely  brought,  pend-  *  Russell  s.  Jacoway,  33  Ark.  191. 
ing  an  appeal,  see  State  «.  Judge  of 
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sought  has  jurisdiction  of  the  matter  in  controversy;  if  it 
has  jurisdiction  no  inquiry  will  be  entertained  concerning 
alleged  errors  or  irregularities  in  its  proceedings.  *  Nor  will 
the  writ  be  granted  to  prevent  the  enforcement  of  a 
judgment  of  au  inferior  court  because  of  its  refusal  to  *  573 
receive  legal  evidence  upon  the  trial  of  the  cause.  ^ 

§  791.  Prohibition  lies  to  prevent  an  inferior  court  from 
improperly  interfering  with  or  attempting  to  control  the 
records  and  seal  of  a  superior  court,  and  to  protect  the 
superior  tribunal  in  the  possession  and  control  of  its  own 
records.  And  where  a  subordinate  court  is  endeavoring,  by 
its  writ  of  injunction,  to  exercise  control  over  the  books, 
records  and  seal  of  the  superior  or  appellate  tribunal,  such 
proceeding  is  regarded  as  an  unwarranted  encroachment  upon 
the  jurisdiction  of  the  higher  court,  which  may  be  prevented 
by  the  writ  of  prohibition.  ^ 

§  792.  Where  the  writ  is  sought  to  restrain  a  court  mar- 
tial from  proceeding  with  the  trial  of  the  relator  upon  certain 
charges  and  specifications  preferred  against  him,  and  the 
application  is  made  in  the  first  instance,  and  before  the  court 
martial  has  proceeded  to  the  consideration  of  any  other  ques- 
tion than  that  of  its  own  jurisdiction,  unless  it  is  apparent 
upon  the  face  of  the  proceedings  that  such  court  has  no  juris- 
diction over  any  portion  of  the  subject-matter  of  the  charges 
preferred,  prohibition  will  not  issue.  ^  Nor  will  it  go  to 
restrain  the  collection  of  fines  imposed  by  a  court  martial 
under  the  militia  laws  of  the  state,  where  the  persons  and 
subject-'matter  were  properly  within  the  jurisdiction  of  such 
court.s 

§  793.  The  writ  lies  to  prevent  a  probate  court  of  a  state 
from  exercising  jurisdiction  over  the  estate  of  a  deceased 
Indian,  who  had  resided  uj)on  an  Indian  reservation  within 

^  Ex  parte  Branch,  63  Ala.  383.  *  Washburn  v.  Phillips,  3  Meta 

'State  e«  rel.  Leonard,  3  Rich.  296. 

111.  5  State  V.  Edwards,  1  McMullan, 

8  Thomas  «.  Mead,  36  Mo.  333.  315. 
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the  borders  of  the  state,  whose  land  retains  its  original  char, 
acter  as  a  reservatioa,  since  the  jurisdiction  of  the  state  for 
civil  purposes  does  not  attach  over  such  lands,  the  Indian 
being  regarded  as  a  member  of  an  independent  nationality, 
over  which  the  laws  of  the  state  have  no  force  bejond  the 
erritorial  limits  of  the  state.* 

§  794.  It  was  held  at  an  early  date  by  the  court 
*  574  of  kings  bench,  that  a  writ  of  error  would  not  lie  upon 
the  refusal  of  a  prohibition,  it  not  being  regarded  as 
a  final  judgment  between  the  parties.  ^  In  this  country,  the 
jurisdiction  by  prohibition  is  exercised  in  most  of  the  states 
by  courts  of  last  resort,  whose  decisions  are  not  subject  to 
review.  In  New  York,  it  is  held  that  an  order  of  the 
supreme  court  granting  a  writ  of  prohibition  is  appealable, 
since  it  determines  the  action  in  the  inferior  court  by  pre- 
cluding any  further  proceedings  therein,  and  thus  deprives 
the  plaintiff  in  such  action  of  a  legal  right.  ^  JBut  since  the 
granting  of  the  writ  rests  in  the  discretion  of  the  court,  an 
order  refusing  to  grant  it  is  not  appealable.* 

•UnitedStatesj). Shanks,  15 Minn.  'People  «.  Justices  of   Marine 

369.  Court,  81  N.  Y.  500. 

^  Bishop  of  St.  David  «.  Lucy,  *  People  i>.  Westbrook,  89  N.  Y. 

Ld.  Eaym.  539.  153. 
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III.     Peactioe  and  Peocedtjee  in  Peohibition. 

§  795.  Ancient  common-law  practice. 

796.  Modern  common-law  practice. 

797.  Of  the  declaration  in  prohibition. 

798.  The  same. 

799.  Damages  and  costa. 

800.  Common-law  procedure  applicable  in  this  country. 

801.  Statutory  changes  in  procedure  in  England. 
803.  When  declaration  dispensed  with. 

803.  Rule  to  show  cause ;  affidavits  required. 

803  a.  Demurrer  for  want  of  parties ;   demurrer  carried  back  to  first 
defect. 

804.  Implicit  obedience  required;  violation  punished  by  attachment 

for  contempt. 

§  795.  The  ancient  practice  at  common  law,  in  grant- 
ing prohibitions  npon  motion,  seems  to  have  been  to 
first  issue  a  rule  to  show  cause  why  the  prohibition 
should  not  go,  second,  to  grant  a  rule  nisi,  and  third,  to 
make  the  rule  absolute  for  the  prohibition.  ^  The  respond- 
ent was  at  liberty  to  sue  out  a  scire  facias  to  show  cause 
why  a  consultation  should  not  be  had  of  all  the  judges,  and 
the  scire  facias  recited  the  suggestion  and  also  the  prohibi- 
tion issued  thereon,  to  the  damage  of  the  party.  *  This 
practice,  however,  gradually  fell  into  disuse,  and  in  its  place 
the  court,  on  granting  a  prohibition,  would  bind  the  plaintiff 
or  relator  in  a  recognizance,  to  prosecute  an  attach- 
ment against  the  respondent  for  a  supposed  contempt  *  575 
in  proceeding  in  the  action  below  after  prohibition 
granted,  and  would  also  require  him  to  declare  in  prohibi- 
tion. ^ 

§  796.  In  the  absence  of  statutory  regulations  as  to  the 
pleadings  and  procedure  in  prohibition,  the  modern  common- 
law  practice  is  still  applicable.     According  to  that  practice, 

1 1  Eeb.  281.  Stadford  v.  Neale,  Stra.  483. 

^  Anon.  3    Salk,  289.     And    see         "  Anon.  3  Salk.  389. 
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the  party  aggrieved  by  the  usurpation  of  jurisdiction  in  the 
court  below  applied  to  a  superior  court  empowered  to  issue 
the  writ,  setting  forth  in  a  suggestion,  petition  or  informa- 
tion the  nature  and  cause  of  his  complaint.  If  the  facts 
relied  upon  as  the  foundation  for  the  relief  were  not  presented 
by  the  record  of  the  inferior  court,  the  relator  was  obliged 
to  verify  his  suggestion  by  afiSdavit,  and  to  set  forth  all  the 
material  facts  on  which  he  relied.  The  court  thereupon 
granted  a  rule  to  show  cause  upon  a  given  day  why  the  writ 
should  not  issue.  The  effect  of  this  rule,  when  served  upon 
the  subordinate  court,  was  to  stay  all  proceedings  therein  in 
the  action  prohibited,  and  upon  return  the  court  would  make 
the  rule  absolute,  or  would  discharge  it  as  seemed  proper.  If 
the  rule  were  made  absolute,  or  if  the  court  deemed  the  point 
involved  too  nice  or  doubtful  to  be  decided  upon  motion,  the 
relator  was  required  to  declare  in  prohibition,  when  the  usual 
pleadings  at  common  law  followed,  and  the  case  might  then 
be  decided  upon  demurrer  or  plea  to  the  merits.  If,  upon 
demurrer  and  argument,  or  after  trial  upon  the  merits,  the 
matter  suggested  appeared  to  be  sufficient  ground  for  pro- 
hibition in  point  of  law,  judgment  with  nominal  damages 
was  rendered  for  the  relator,  and  the  coui-t  below  was  pro- 
hibited from  any  further  proceeding.  If,  upon  the  other 
hand,  no  sufficient  ground  appeared  for  prohibiting  the  in- 
ferior court,  judgment  was  rendered  against  the  relator,  and 
a  writ  of  consultation  was  thereupon  awarded,  which,  if 
granted  upon  the  merits,  was  a  perpetual  bar  to  another  pro- 
hibition upon  the  same  suggestion.  This  was  called  a  writ 
of  consultation  because,  upon  consultation  had,  the  judges 
found  the  prohibition  to  be  ill-founded,  and  they  therefore 

returned  the  cause  to  its  original  jurisdiction,  to  be 
*  576  there  determined,  and  directed  the  inferior  court  to 

proceed  therein,  the  prohibition  to  the  contrary  not- 
withstanding. 1 

^  Ex  parte  WiWiams,  4  Ark.  537;      Coke  Rep.  edition  of  1826,  p.  535, 
Bishop    of    Winchester's    case,    1      note;  Croucher  ».  Col) ins,  1  Saund, 
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§  797.  In  addition  to  tlie  reasons  above  shown  for  requir- 
ing the  plaintiflF  or  relator  to  declare  in  prohibition,  this 
practice  was  also  resorted  to  when  it  was  desired  to  submit 
the  questions  involved  to  a  jury.  For  whatever  purpose  the 
declaration  was  required,  it  was  regarded  as  the  commence- 
ment of  an  action,  which  was,  by  a  legal  fiction,  founded 
upon  an  attachment  against  the  respondent  for  a  supposed 
contempt  of  court,  in  proceeding  with  his  action  below  after 
being  served  with  a  writ  of  prohibition.  The  object  of  this 
fictitious  proceeding,  was  merely  to  try  with  greater  certainty 
whether  the  inferior  court  ought  to  proceed  with  the  action, 
and  not  whether  it  had  actually  proceeded,  that  allegation 
being  merely  formal  and  the  contempt  being  purely  a  fiction. 
The  respondent  was  not,  in  fact,  served  with  any  prohibition, 
the  writ  ordinarily  having  not  yet  issued,  and  therefore  he 
had  committed  no  contempt,  this  matter  being  merely  alleged 
for  form's  sake,  and  to  entitle  the  party  to  demand  damages 
by  giving  the  action  the  requisites  of  an  ordinary  suit  at 
law.i  This  fiction  seems  to  have  been  derived  from  the 
ancient  practice  in  prohibition,  since  it  is  said  that  formerly 
the  courts  of  common  law  would  not  grant  the  writ,  unless 
the  party  were  in  contempt  for  proceeding  after  service  of 
an  original  writ  of  prohibition  out  of  chancery,  and  an  alias 
and  pluries  directed  to  him.  In  that  case,  an  attachment  for 
prohibition  issued  against  him,  returnable  in  the  superior 
courts  of  law,  on  which  the  party  suing  out  the  prohibition, 
might  declare  to  recover  the  damages  which  he  had  sustained, 
whence,  it  is  supposed,  the  modern  declaration  had  its 
origin. 3  The  contempt  alleged  in  the  declaration  being 
merely  formal,  no  verdict  was  given  upon  that  point,  s  *  577 

136,  note;  3  Black.  Com.  113;  Com.  587. 

Dig.  Pi-ohibition,  I.  and  K.  ^  Bishop  of    Winchester's   case, 

iStadford    «.    Neale,   Stra.  483;  note,  1  Colse  Rep.  edition  of  1826, 

Croucher  D^  Collins,  1  Saund.   136,  p.  535;  Croucher  «.  Collins,  note,  1 

note ;  Bishop  of  Winchester's  case,  Saund.  136. 

1  Coke  Rep.  edition  of  1836,  p.  535,  "  Stadford  v.  Neale,  Stra.  483 ;  Ex 

note;   Ex  parte  Williams,  4  Ark.  parte  Williams,  4  Ark.  537. 
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§  798.  Tlie  direction  to  declare  being  regarded  as  in  favor 
of  the  respondent,  he  might  afterwards  submit  and  refuse  the 
declaration,  and  the  court  would  then  stay  proceedings  upon 
his  application.!  ]3,^-t  -^vhen  the  court  was  clearly  satisfied 
that  sufficient  ground  for  a  prohibition  was  shown,  the  re- 
spondent had  a  right  to  put  the  relator  to  declare,  to  the  end 
that  his  jurisdiction  might  not  be  taken  away  from  him  in  a 
summary  manner,  where  no  writ  of  error  lay  to  redress  the 
grievance.  In  cases  where  the  matter  involved  was  doubtful 
to  the  caurt,  either  upon  questions  of  law  or  of  fact,  leave 
would  be  granted  to  declare  in  prohibition,  in  order  that  the 
questions  at  issue  might  be  properly  determined.  ^  And 
where  the  court  was  inclined  to  grant  the  prohibition,  the 
i-espondent  was  regarded  as  being  entitled  to  put  the  relator 
to  his  declaration,  almost  as  a  matter  of  right,  although  the 
relator  had  no  right  to  declare  when  the  court  was  averse  to 
granting  the  writ.* 

§  799.  The  declaration  being  to  a  considerable  extent 
regarded  as  in  the  nature  of  an  issue  for  the  information 
of  the  court,  upon  a  verdict  for  the  relator  or  plaintiff  on  an 
issue  joined  thereon,  only  nominal  damages  were  allowed.  In 
case  of  judgment  by  default,  the  relator  obtaining  damages 
upon  a  writ  of  inquiry  for  the  contempt  in  proceeding  after 
prohibition  was  allowed  costs  from  the  time  the  rule  was 
made  absolute.  If  he  obtained  a  verdict  after  plea  pleaded, 
or  after  joinder  in  demurrer,  he  was  allowed  his  costs  from 
the  time  of  the  suggestion  or  original  motion  for  the  prohi- 
bition. Costs  were  also  awarded  against  the  resioondent 
where  he  had  insisted  upon  a  declaration,  and  afterwards 
pleaded  a  frivolous  plea,  but  by  waiving  his  right  to  a  dec- 
laration he  might  stay  the  proceedings  without  costs.  If 
the  relator  was  non-suited,  or  if  he  discontinued,  cr 
*  578  if  a  verdict  went   against  him,  the   respondent   was 

'  Gegge  0.  Jones,  Stra.  1149.  '  Bishop  of  "Wiuchester's  case,  1 

2  St.  .John's  College®.  Todington,      Coke  Eep.  edition   of  1836,  p.  535, 
Btirr.  198.  note. 
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entitled  to  costs,  but  not  if  he  succeeded  upon  demur- 
rer, sucli  case  not  being  provided  for  by  the  statutes 
regulating  costs  in  prohibition.* 

^  800.  Such,  in  brief,  seems  to  have  been  the  common- 
law  method  of  procedure,  vrhen  the  aid  of  this  extraordinary 
remedy  was  invoked  to  restrain  the  usurpations  of  inferior 
courts.  Cumbi'ous  and  dilatory  as  it  necessarily  was,  it  yet 
aimed  at  the  preservation  of  the  rights  of  all  parties  concerned, 
and  was  specially  designed  for  the  two-fold  purpose  of  guard- 
ing the  rights  of  the  party  restrained,  and  of  informing  the 
superior  court  of  all  questions  of  law  and  of  fact  necessary  to 
determine  whether  sufiicient  cause  was  presented  for  the. 
exercise  of  its  extraordinary  jurisdiction.  Unless  otherwise 
regulated  by  statutes  and  codes  of  procedure,  the  common - 
law  practice  as  here  delineated  is  believed  to  be  still  applica- 
ble in  this  country,  and  it  has  been  expressly  recognized  by' 
the  decisions  in  several  of  the  states.  ^ 


'  Bishop  of  Winchester's  case, 
note,  supra,  and  statutes  there  cited. 

2  See  Ex  parte  Williams,  4  Ark. 
537,  for  an  exhaustive  resume  of  the 
common-law  procedure  upon  writs 
of  prohibition,  as  well  as  approved 
forms  for  the  suggestion,  declara- 
tion, plea,  demurrer,  pleas  for  con- 
sultation, judgment  by  default,  writ 
of  prohibition,  and  writ  of  consul- 
tation. See  also  for  forms  and  pre- 
cedents of  the  various  pleadings  in 
prohibition  known  to  the  common 
law.  Bishop  of  Winchester's  case,  1 
Coke  Rep.  edition  of  1826,  p.  535; 
Oroucher  v.  Collins,  1  Saund.  136; 
Dolby  V.  Remington,  9  Ad.  &  E.  N. 
S.  179;  Duke  of  Rutland  v.  Bag- 
shaw,  14  Ad.  &  E.  N.  S.  869 ;  6  Went- 
worth's  Pleadings,  312,  et  seq.  The 
commnn-law  procedure  has  been 
recognized  and  declarations  in  pro- 
hibition have  been  required  in  the 
following  American  cases :    State  v. 


Commissioners  of  Roads,  1  Mills' 
Const.  Rep.  55;  State  v.  Hudnal,  3 
N.  &  M.  419;  ^a;  parte  Richardson, 
Harp.  308;  M'Kenna  v.  Commis- 
sioners of  Roads,  lb.  381 ;  Johnson 
V.  Basquere,  1  Spear,  329 ;  Johnson  t>. 
Boon,  lb.  368 ;  Warwick  v.  Mayo,  15 
Grat.  538.  In  Ex  parte  Williams,  4 
Ark.  537,  the  court,  Dickinson,  J., 
after  reviewing  the  common-law 
doctrine  and  mode  of  proceeding, 
say,  p.  545 :  "As  we  have  no  statute 
upon  the  subject,  the  common  law, 
with  all  its  incidents,  is  of  course, 
as  far  as  applicable,  in  force  here, 
and  it  only  becomes  necessary  so  to 
mould  the  remedy  as  to  render  it 
available  under  our  system  of  juris- 
prudence, preserving  as  far  as  prac- 
ticable all  its  common-law  attri- 
butes. We  understand,  then,  that  a 
party  wishing  to  avail  himself  of 
this  writ  in  our  courts  must,  if  the 
facts  are  not  presented  by  the  record 
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§  801.  The  more  serious  defects  in  the  common- 
*  579  law  method  of  procedure  on  applications  for  prohibi- 
tion wore  remedied  in  England  by  an  act  of  parlia- 
ment, 1  Geo.  TV.,  enacted  in  1831.  This  statute,  after  recit- 
ing that  the  filing  of  a  suggestion  of  record,  on  applications 
for  the  writ,  was  productive  of  unnecessary  expense,  and  that 
the  allegation  of  contempt  in  the  declaration  was  an  unneces- 
sary form,  declares  that  it  shall  not  be  necessary  to  file  a 
suggestion  on  any  application  for  a  writ  of  prohibition,  and 
that  the  application  may  be  made  on  afiidavits  only.  It  also 
provides  that  in  case  the  party  applying  shall  be  directed  to 
declare  in  prohibition,  before  the  writ  issues,  his  declaration 
shall  be  expressed  to  be  in  his  behalf  only,  and  not  in  behalf 
of  himself  and  the  crown,  and  that  it  shall  set  forth  in  a 
concise  manner  so  much  only  of  the  proceedings  in  the  court 
below  as  may  be  necessary  to  show  the  ground  of  the  appli- 
cation, without  alleging  the  delivery  of  a  writ,  or  any  con- 
tempt, and  shall  conclude  by  praying  that  a  writ  of  prohibition 
may  issue.     To  this  declaration  a  demurrer  may  be  interposed, 

of  the  inferior  court,  rcvake  the  the  suggestion  being  presented,  ad- 
proper  suggestion  to  the  inferior  mits  the  facts,  the  rule  will  go  and 
tribunal,  setting  forth  all  the  mate-  the  writ  issue.  But  if  he  insists 
rial  facts  on  which  he  relies,  with  upon  a  declaration,  the  case  then 
the  proper  allegations,  and  if  the  takes  its  ordinary  course  and  must 
facts  do  not  appear  on  the  record,  be  decided  upon  demurrer,  or  plea 
verify  the  truth  of  them  by  affidavit,  to  the  merits,  and  the  writ  be 
Upon  the  presentation  of  the  sug-  granted  or  the  cause  remanded  to 
gestion,  a  rule  should  be  entered  its  original  jurisdiction,  to  be  there 
upon  the  opposite  party,  requiring  proceeded  in  and  determined.  As 
him  to  show  cause  upon  a  given  it  is  a  qui  tarn  action,  under  our 
day,  in  court,  why  the  writ  should  statute  a  bond  for  costs  must  be 
not  issue;  which  rule,  when  so  filed  before  or  upon  the  filing  of 
entered,  and  served  upon  the  in-  the  declaration,  which  is  the  com- 
ferior  court  and  the  party,  shall  stay  mencement  of  the  action."  See 
all  further  proceedings  in  the  case ;  also  as  to  the  practice  in  prohibi- 
and  the  court  will  then,  in  their  tion,  South  Carolina  Society  v. 
discretion,  make  it  absolute  or  dis-  Qurney,  3  Rich.  8.  0.  N.  S.  51; 
charge  it,  and  if  the  former,  direct  Burch  v.  Hardwicke,  33  Grat.  51 ; 
the  party  to  declare,  without  issu-  Doughty  «.  Walker,  54  Ga.  595. 
ing  the  writ.   If  the  defendant,  upon 
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or  sucli  matters  inaj'  be  pleaded  by  •wa.j  of  traverse  or  other- 
wise, as  may  be  necessary  to  show  that  the  writ  should  not 
issue,  concluding  with  a  prayer  that  the  writ  may  not 
issue.  Judgment  shall  thereupon  be  given  that  the  *  580 
writ  do  or  do  not  issue,  and  the  party  in  w^hose  favor 
judgment  is  given,  whether  on  nonsuit,  verdict,  demurrer,  or 
otherwise,  is  entitled  to  costs  and  judgment  for  the  same.  In 
case  of  verdict  for  the  plaintiff  in  the  declaration,  it  shall  be 
lawful  for  the  jury  to  assess  damages,  for  which  judgment 
shall  also  be  given,  but  such  assessment  is  not  necessary  to 
carry  costs,  i 

§  802.  While  the  common-law  procedure  is  still  recog- 
nized and  enforced  in  some  of  the  states,  and  the  writ  will 
not  ordinarily  be  granted  in  such  states  without  first  requir- 
ing the  relator  to  declare  in  prohibition,  if  the  opposite  party 
insists  upon  a  declaration,  yet  the  reasons  for  requiring  this 
course  seem  to  be  more  especially  applicable  to  cases  of  pro- 
hibition arising  in  courts  of  general  jurisdiction,  and  not  of  last 
resort.  And  where  the  proceedings  for  the  writ  are  insti- 
tuted in  the  highest  judicial  tribunal  of  a  state,  as  a  part  of 
its  original  jurisdiction,  there  seems  to  be  less  necessity  for 
a  declaration,  and  it  may  be  dispensed  with  when  the  court 
is  satisfied  that  the  substantial  merits  of  the  controversy  are 
fully  presented  by  the  petition  and  answer.  ^ 

§  803.  In  no  event  should  the  writ  be  granted  without 
first  issuing  a  rule  to  show  cause,  in  order  that  the  respond- 
ent may  be  apprised  of  the  proceeding  and  its  object,  and  if 
it  clearly  appears  to  the  satisfaction  of  the  court  that  there 
is  no  ground  for  the  writ,  the  rule  to  show  cause  will  not 
issue.  3     Ifor  will  the  writ  be  granted  to  stay  the  proceedings 

'  1  Geo.  IV.  Ch.  xxi,  71  English  writ,    South    Carolina    Society    v. 

Statutes  at  large,  104.  Gurney,  3  Rich.  S.  C.  N.  S.  51.    If, 

'  Supervisors    of    Culpepper   v.  however,  the  officer  against  whom 

Gorrell,  20  Grat.  484.  the  writ  is    sought   is  before  the 

'Mayo  V.  James,  13  Grat.  17;  Ex  court  upon  due  notice,  and  the  en- 

parte  Tucker,  25  Ark.  567.     And  tire  record  is  before  the  court,  and 

see  as  to  practice  in  granting  the  the  matter  has  been  fully  argued 
41 
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of  a  subordinate  court  upon  a  mere  suggestion  of  its  want  of 
jurisdiction,  without  affidavits  or  record  evidence  of  the  fact, 
and  wlien  the  matters  relied  upon  in  support  of  the  applica- 
tion are  not  apparent  upon  the  face  of  the  proceedings,  but 
are  collateral  and  dehors  the  record,  they  should  in  all  cases 
be  verified  by  affidavit,  i  Upon  the  return  to  the  rule  to 
show  cause  the  rule  is  made  absolute,  or  is  discharo;ed,  as 
may  seem  proj^er  to  the  court.  ^ 

§  803  a.  A  declaration  in  prohibition  which  shows  that 
there  are  parties  interested  In  the  controversy,  who  are  not 
made  parties  respondent  to  the  proceeding,  is  demurrable 
upon  that  ground.  ^  But  when  a  motion  is  made  to  quash 
the  return  to  an  alternative  writ  of  prohibition,  upon  the 
ground  that  the  facts  set  forth  in  such  return  are  insufficient, 
the  motion  operates  as  a  demurrer  to  the  return  and  will  be 
carried  back  to  the  first  defective  pleading.  And  if,  in  such 
case,  the  relation  or  information  does  not  show  sufficient 
cause  for  issuing  the  writ,  it  will  be  quashed.* 

§  804.  Implicit  obedience  to  the  mandate  of  the 
*  581  prohibition  is  exacted  in  all  cases,  it  being  a  high  pre- 
rogative writ  and  issued  from  a  superior  to  an  inferior 
jurisdiction.  The  appropriate  process  to  punish  a  disobedi- 
ence or  unlawful  interference  with  the  writ  is  by  attachment 
for  contempt  of  court,  to  be  enforced,  if  necessary,  by  fine 
and  imprisonment. 5  And  the  courts  are  inclined  to  a  liberal 
allowance  of  amendments  to  the  attachment  proceedings, 
such  amendments  being  regarded  as  resting  entirely  within 
their  discretion.*  But  while  there  may  be  doubt  as  to 
the  propriety  of  a  judge  proceeding  with  a  cause  after  he 

upon  the  merits,  it  is  unnecessary  ^  Armstrong  v.  County  Court,  15 

to  award  a  rule  nisi  before  grant-  West  Va.  190. 

ing  tlie  writ.    Ex  j>arte  Lyon,   GO  *  State  i>.  Braun,  31  Wis.  600. 

Ala..650.  5  Howard*).   Pierce,  38  Mo.  29C; 

'  Caton  V.    Burton,    Cowp.   830 ;  State  v.  Hungerford,  8  Wis.  345 ;  3 

Bugging.  Bennett,  Burr.  3037;  E^n  Black.  Com.   113,  113;    Com.  Dig. 

parte  Williams,  4  Ark.  537.  Prohibition,  I. 

2  Mayo  V.  James,  13  Grat.  17.  «  Slate  v.  Hungerford,  8  Wis.  345 
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has  been  notified  of  an  application  for  a  writ  of  proliibition, 
such  notice  does  not  operate  to  stay  proceedings.  And  the 
court  may,  therefore,  properly  decline  to  punish  him  for 
contempt  for  proceeding  after  such  notice  and  before  the 
writ  is  granted.  I 

1  Henry  v.  Steele,  38  Ark.  455. 
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STATUTE  OF  ANNE.    (9  Ann.  Ch.  30,  A.  D.  (1710.) 

An  act  for  rendering  the  proceedings  upon  writs  of  mandamus 
and  informations  in  the  nature  of  a  quo  warranto  more 
speedy  and  effectual;  and  for  the  more  easy  ti-ying  and 
determining  the  rights  of  offices  and  franchises  in  corpora- 
tions and  boroughs. 

I.  Whereas  divers  persons  liave  of  late  illegally  intruded ' 
themselves  into,  and  have  taken  upon  themselves  to  execute 
the  offices  of  mayors,  bailiffs,  jDortreeves  and  other  ofiBces, 
within  cities,  towns  corporate,  boroughs  and  places,  within 
that  part  of  Great  Britain  called  England  and  Wales;  and 
where  such  offices  were  annual  offices,  it  hath  been  found  very 
difficult,  if  not  impracticable,  by  the  laws  now  in  being,  to 
bring  to  a  trial  and  determination  the  right  of  such  persons 
to  the  said  offices  within  the  compass  of  the  year;  and  where 
such  offices  were  not  annual  offices,  it  hath  been  found  difficult 
to  try  and  determine  the  right  of  such  persons  to  such  offices, 
before  they  have  done  divers  acts  in  their  said  offices,  prejudi- 
cial to  the  peace,  order  and  good  government  within  such 
cities,  towns  corporate,  boroughs  and  places,  wherein  they  have 
respectively  acted;  and  whereas  divers  persons,  who  had  a 
right  to  such  offices,  or  to  be  burgesses  or  freemen  of  such 
cities,  towns  corporate,  boroughs  or  places,  have  either  been 
illegally  turned  out  of  the  same,  or  have  been  refused  to  be 
admitted  thereto,  having  in  many  of  the  said  eases  no  other 
remedy  to  procure  themselves  to  be  respectively  admitted  or 
restored  to  their  said  offices  or  franchises  of  being  burgesses 
or  freemen,  than  by  writs  of  mandamus,  the  proceedings  on 
wliich  are  very  dilatory  and  expensive,  whereby  great  mischiefs 

(C47^ 
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have  already  ensued,  and  more  are  likely  to  ensue,  if  not 
timely  prevented;  for  remedy  whereof  be  it  enacted  by  the 
queen's  most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in 
this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  that  from  and  after  the  first  day  of  Trinity  term,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  eleven, 
where  any  writ  of  mandamus  shall  issue  out  of  the  court  of 
queens  bench,  the  courts  of  sessions  of  counties  palatine,  or 
out  of  any  the  courts  of  grand  sessions  in  Wales,  in  any  of 
the  cases  aforesaid,  such  person  or  persons,  who  by  the  laws 
of  this  realm  are  required  to  make  a  return  to  such  writ  of 
mandamus,  shall  make  his  or  their  return  to  the  first  writ  of 
mandamus. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  said  first  day  of  Trinity  term,  as  often 
as  in  any  of  the  cases  aforesaid,  any  writ  of  mandamus  shall 
issue  out  of  any  of  the  said  courts,  and  a  return  shall  be  made 
thereunto,  it  shall  and  may  be  lawful  to  and  for  the  person  or 
persons  suing  or  prosecuting  such  writ  of  mandamus,  to  plead 
to,  or  traverse  all  or  any  the  material  facts  contained  within 
the  said  return;  to  which  the  person  or  persons  making  such 
return  shall  reply,  take  issue,  or  demur;  and  such  further  pro- 
ceedings, and  in  such  manner  shall  be  had  therein,  for  the 
determination  thereof,  as  might  have  been  had  if  the  person 
or  persons  suing  such  writ  had  brought  his  or  their  action  on 
the  case  for  a  false  return;  and  if  any  issue  shall  be  joined  on 
such  proceedings,  the  person  or  persons  suing  such  writ  shall 
and  may  try  the  same  in  such  place  as  an  issue  joined  in  such 
action  on  the  case  should  or  might  have  been  tried;  and  in 
case  a  verdict  shall  be  found  for  the  person  or  persons  suing 
such  writ,  or  judgment  given  for  him  or  them  upon  a  demur- 
rer, or  by  nil  dicit,  or  for  want  of  a  replication  or  other 
pleading,  he  or  they  shall  recover  his  or  their  damages  and 
costs  in  such  manner  as  he  or  they  might  have  done  in  such 
action  on  the  case  as  aforesaid;  such  costs  and  damages  to  be 
levied  by  capias  ad  satisfaciendum,  fieri  facias,  or  elegit;  and 
a  peremptory  writ  of   mandamus  shall  be  granted  without 
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delay,  for  liim  or  tliem  for  whom  judgment  shall  be  given,  as 
might  have  been,  if  such  return  had  been  adjudged  insuffi- 
cient; and  in  case  judgment  shall  be  given  for  the  person  or 
persons  making  such  return  to  such  writ,  he  or  they  shall 
recover  his  or  their  costs  of  suit  to  be  levied  in  manner 
aforesaid. 

III.  Provided  always,  that  if  any  damages  shall  be  recov- 
ered by  virtue  of  this  act  against  any  such  person  or  persons 
making  such  return  to  such  writ,  as  aforesaid,  he  or  they  shall 
not  be  liable  to  be  sued  in  any  otlier  action  or  suit  for  the 
making  such  return;  any  law,  usage,  or  custom  to  the  contrary 
thereof  in  anywise  notwithstanding. 

IV.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  said  first  day  of  Trinity  term,  in  case 
any  person  or  persons  shall  usiirp,  intrude  into,  or  unlawfully 
hold  and  execute  any  of  the  said  otKces  or  franchises,  it  shall 
and  may  be  lawful  to  and  for  the  proper  officer  in  each  of  the 
said  respective  courts,  with  the  leave  of  the  said  courts  respect- 
ively, to  exhibit  one  or  more  information  or  informations  in 
the  nature  of  a  quo  warranto,  at  the  relation  of  any  person  or 
persons  desiring  to  sue  or  prosecute  the  same,  and  who  shall 
be  mentioned  in  such  information  or  informations  to  be  the 
relator  or  relators  against  such  person  or  persons  so  usurping, 
intruding  into,  or  unlawfully  holding  and  executing  anyof 
the  said  offices  or  franchises,  and  to  proceed  therein  in  such 
manner  as  is  usual  in  cases  of  information  in  the  nature  of  a 
quo  warranto;  and  if  it  shall  appear  to  the  said  respective 
courts,  that  the  several  rights  of  divers  persons  to  the  said 
offices  or  franchises  may  properly  be  determined  on  one  infor- 
mation, it  shall  and  may  be  lawful  for  the  said  respective 
courts  to  give  leave  to  exhibit  one  such  information  against 
several  persons,  in  order  to  try  their  respective  rights  to  such 
offices  or  franchises,  and  such  person  or  persons  against  whom 
such  information  or  informations  in  the  nature  of  a  quo  war- 
ranto shall  be  sued  or  prosecuted  shall  appear  and  plead  as  of 
the  same  term  or  sessions  in  which  the  said  information  or 
informations  shall  be  filed,  unless  the  court  where  sucb  infor- 
mation shall  be  filed,  shall  give  further  time  to  such  person  or 
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persons  against  whom  such  information  shall  be  exhibited  to 
plead;  and  such  person  or  persons,  who  shall  sue  or  prosecute 
such  information  or  informations  in  the  nature  of  a  quo  war- 
ranto shall  proceed  thereupon  with  the  most  convenient  speed 
that  may  be;  any  law  or  usage  to  the  contrary  thereof  in  any- 
wise notwithstanding. 

V.  And  be  it  further  enacted  and  declared  by  the  authority 
aforesaid,  that  from  and  after  the  said  first  day  of  Trinity  term, 
in  case  any  person  or  persons  against  whom  any  information 
or  informations  in  the  nature  of  a  quo  warranto  shall  in  any  of 
the  said  cases  be  exhibited  in  any  of  the  said  courts,  shall  be 
found  or  adjudged  guilty  of  an  usurpation,  or  intrusion  into, 
or  unlawfully  holding  and  executing  any  of  the  said  offices,  or 
franchises,  it  shall  and  may  be  lawful  to  and  for  the  said  courts 
respectively  as  well  to  give  judgment  of  ouster  against  sucli 
person  or  persons,  of  and  from  any  of  the  said  offices  or  fran- 
chises, as  to  fine  such  person  or  persons  respectively,  for  his 
or  their  usurping,  intruding  into,  or  unlawfully  holding  and 
executing  any  of  the  said  offices  or  franchises;  and  also  it 
shall  and  may  be  lawful  to  and  for  the  said  courts  respectively 
to  give  judgment,  that  the  relator  or  relators,  in  such  infor- 
formation  named,  shall  recover  his  or  their  costs  of  such  pros- 
ecution; and  if  judgment  shall  be  given  for  the  defendant  or 
defendants  in  such  information,  he  or  they,  for  whom  such 
judgment  shall  be  given,  shall  recover  his  or  their  costs 
therein  expended  against  such  relator  or  relators;  such  costs 
to  be  levied  in  manner  aforesaid. 

VI.  And  be  it  further  enacted  and  declared  by  the  authority 
aforesaid,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
courts  respectively,  to  allow  to  such  person  or  persons  respect- 
ively, to  whom  any  writ  of  mandamus  shall  be  directed,  or 
against  whom  any  information  in  the  nature  of  a  quo  war- 
ranto, in  any  of  the  cases  aforesaid,  shall  be  sued  or  prosecuted, 
or  to  the  person  or  persons  who  shall  sue  or  prosecute  the 
same,  such  convenient  time  respectively,  to  make  a  return, 
plead,  reply,  rejoin,  or  demur,  as  to  the  said  courts  respectively 
shall  seem  just  and  reasonable;  anything  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding. 
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YII.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  after  the  said  first  day  of  Trinity  term,  an  act  made  in 
the  fourth  year  of  her  majesty's  reign,  entitled,  "  An  act  for 
the  amendment  of  the  law,  and  the  better  advancement  of 
justice  and  all  the  statutes  of  jeofayles,  shall  be  extended  to 
all  writs  of  '  mandamus,  and  informations  in  nature  of  a  quo 
warranto,  and  proceedings  thereon,  for  any  the  matters  in  this 
act  mentioned.'  " 
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STATUTE   OF    VICTORIA.     (6  &  7  Vict.  Ch.  G7,  August  22,  1843.) 

An  Act  to  enable  parties  to  sue  out  and  prosecute  writs  of 
error  in  certain  cases  npon  the  proceeding  on  writs  of 
roandamus. 

I.  Whereas  writs  of  mandamus  are  issued  by  her  majesty's 
court  of  queens  bench  and  the  courts  of  the  counties  palatine, 
and  the  application  for  the  same  must  now  be  made  in  those 
courts  respectively  alone:  And  whereas  writs  of  mandamus 
are  frequently  awarded,  and  often  in  cases  of  considerable 
importance,  and  the  practice  of  issuing  such  writs  hath  of 
late  very  much  increased:  And  whereas  it  is  expedient  that 
parties  interested  in  the  issuing  of  or  in  the  proceedings  upon 
such  writs  respectively,  shall  be  enabled  in  certain  cases  to 
have  the  judgments  and  decisions  of  the  said  court  of  queens 
bench,  and  courts  of  the  counties  palatine  respectively,  in 
respect  of  the  said  writs  and  of  the  proceedings  thereon, 
reviewed  by  a  court  of  error,  if  they  shall  so  think  fit,  and 
that  a  certain  mode  of  effecting  the  same  shall  be  ordained 
and  established:  And  whereas  by  a  certain  act  made  and 
passed  in  the  ninth  year  of  the  reign  of  Qiieen  Anne,  entitled 
"An  act  for  rendering  the  proceedings  upon  writs  of  man- 
damus and  informations  in  the  nature  of  a  quo  warranto  more 
speedy  and  effectual,  and  for  tlie  more  easy  trying  and  deter- 
mining the  rights  of  offices  and  franchises  in  corporations  and 
boroughs,"  it  was  enacted,  amongst  other  things,  that  in  cer- 
tain cases  therein  mentioned,  when  a  writ  of  mandamus  should 
issue,  and  a  return  should  be  made  thereunto,  it  should  be 
lawful  for  the  person  suing  or  prosecuting  such  writ,  to  plead 
to  or  traverse  all  or  any  of  the  material  facts  contained  within 
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the  said  return,  to  wliicli  the  person  making  such  return  should 
reply,  take  issue,  or  demur,  and  such  farther  proceedings  in 
such  manner  should  be  had  therein,  for  the  determination 
thereof,  as  might  have  been  had,  if  the  person  suing  such 
writ  had  brought  his  action  on  the  case  for  a  false  return: 
And  whereas  ty  an  act  passed  in  the  iirst  year  of  the  reign 
of  the  late  King  William  the  Fourth,  the  said  provision  here- 
inbefore mentioned  of  the  said  herein  first  recited  act  was 
extended  to  writs  of  mandamus  in  all  other  eases,  and  to  the 
proceedings  thereon:  And  whereas  in  neither  of  the  said 
recited  acts,  nor  in  any  other  act,  is  any  power  or  authority 
given  to  the  person  prosecuting  such  writ  of  mandamus  to 
demur  to  the  return  made  to  any  such  writ,  so  that  the  decis- 
ion of  the  said  courts  respectively,  as  to  the  validity  of  such 
return,  could  be  reviewed  by  a  court  of  error;  for  remedy 
whereof,  therefore:  Be  it  enacted  by  the  queen's  most  excel- 
lent majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  in  all 
eases  in  which  the  person  prosecuting  any  such  writ  hereto- 
fore issued,  or  hereafter  to  be  issued,  shall  wish  or  intend  to 
object  to  the  validity  of  any  return  already  made  or  hereafter 
to  be  made  to  the  same,  he  shall  do  so  by  way  of  demurrer  to 
the  same,  in  such  and  the  like  manner  as  is  now  practised  and 
used  in  the  courts  hereinbefore  mentioned  respectively  in  per- 
sonal actions;  and  thereupon  the  said  writ  and  return  and  the 
said  demurrer  shall  be  entered  upon  record  in  the  said  courts 
respectively,  and  such  and  the  like  further  proceedings  shall 
be  thereupon  had  and  taken,  as  upon  a  demurrer  to  pleadings 
in  personal  actions  in  the  said  courts  respectively;  and  the 
said  courts  respectively  shall  thereupon  adjudge,  either  that 
the  said  return  is  valid  in  law,  or  that  it  is  not  valid  in  law,  or 
that  the  writ  of  mandamus  is  not  valid  in  law;  and  if  they 
adjudge  that  the  said  writ  is  valid  in  law,  but  that  the  return 
thereto  is  not  valid  in  law,  then  and  in  every  such  case  they 
shall  also  b}'  their  said  judgment  award  that  a  peremptory 
mandamus  shall  issue  in  their  behalf,  and  thereupon  such  per- 
emptory writ   of  mandamus  may  be   sued  out  and  issued 
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accordingly,  at  any  time  after  four  days  from  the  signing  of 
the  said  judgment;  and  it  shall  be  lawful  for  the  said  courts 
respectively,  and  they  are  hereby  requii-ed,  in  and  by  their 
said  judgment,  to  award  costs  to  be  paid  to  the  party  in 
whose  favor  they  shall  thereby  decide  by  the  other  party  or 
parties. 

II.  And  be  it  enacted,  that  whenever  any  such  judgment 
as  is  hereinbefore  mentioned  shall  be  given,  or  whenever  issue 
in  fact  or  in  law  shall  be  joined  upon  any  pleadings  in  pur- 
suance of  the  said  recited  acts  or  either  of  them,  and  judg- 
ment shall  be  given  thereon  by  any  of  the  courts  aforesaid,  it 
shall  be  lawful  for  any  party  to  the  record  in  any  of  such 
cases,  who  shall  think  himself  aggrieved  by  such  judgment, 
to  sue  out  and  prosecute  a  writ  of  error,  for  the  purpose  of 
reversing  the  same,  in  such  manner  and  to  such  court  or 
courts  as  a  party  to  any  personal  action  in  the  said  court  may 
now  sue  out  and  prosecute  a  writ  of  error  upon  the  judgment 
in  such  action ;  and  such  and  the  like  proceedings  shall  there- 
upon be  had  and  taken,  and  such  costs  awarded,  as  in  ordinary 
cases  of  writs  of  error  upon  judgments  of  the  said  courts 
respectively  in  personal  actions;  and  if  the  judgment  of  such 
court  be  reversed  by  the  court  of  error,  the  said  court  of  error 
shall  thereupon  by  their  judgment  not  only  reverse  the  same, 
but  shall  also  in  addition  thereto  give  the  same  judgment, 
which  the  court  whose  judgment  is  so  reversed  ought  to  have 
given  in  that  behalf;  and  if  by  their  said  judgment  they  shall 
award  that  a  peremptory  writ  of  mandamus  shall  issue,  the 
same  shall  and  may  accordingly  be  issued  by  the  proper  officer 
in  the  office  from  which  such  writs  issue,  as  the  case  may  be, 
upon  production  to  him  of  an  office  copy  of  the  said  judgment 
of  the  court  of  error,  which  shall  be  his  authority  and  warrant 
for  so  doing:  Provided  always,  that  bail  in  error  to  the  amount 
of  fifty  pounds,  or  such  other  sum  as  may  by  any  rule  of  prac- 
tice be  appointed  as  hereinafter  provided,  shall  be  duly  put  in 
within  four  days  after  the  allowance  of  the  said  writ  of  error, 
and  the  same  shall  afterwards  be  duly  perfected,  according  to 
the  practice  of  the  court  wherein  the  said  original  judgment 
was  given,  otherwise  the  plaintiff  in  error  shall  be  deemed  to 
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have  abandoned  his  writ  of  error,  and  the  Sb,me  shall  not  be 
further  prosecuted. 

III.  And  be  it  enacted,  that  no  action,  suit,  or  any  other 
proceeding  shall  be  commenced  or  prosecuted  against  any  per- 
son or  persons  whatsoever  for  or  by  reason  of  any  thing  done 
in  obedience  to  any  peremptory  writ  of  mandamus,  issued  by 
any  court  having  authority  to  issue  writs  of  mandamus. 

TV.  And  be  it  enacted,  that  the  said  courts  of  error,  who 
are  hereby  empowered  to  take  cognizance  of  the  matters  afore- 
said, may  make,  and  they  are  hereby  directed  to  make,  from 
time  to  time,  and  as  often  as  they  shall  see  occasion,  such  rules 
of  practice  in  reference  to  the  said  application  and  the  pro- 
ceedings thereon,  and  in  reference  to  the  writs  of  error  herein- 
before mentioned  and  the  proceedings  thereon,  and  the  amount 
of  bail  to  be  taken,  as  the  said  courts  respectively  may  deem 
necessary  to  effectuate  the  intention  of  this  act  in  relation  to 
the  same  respectively. 
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COMMON  LAW  PROCEDURE  ACT.    (17  &  18  Vict.  Ch.  125,  Augdsi 

13,  1854.) 

LXYIII.  The  plaintiff  in  any  action  in  any  of  the  superior 
courts,  except  replevin  and  ejectment,  may  endorse  npon  the 
writ  and  copy  to  be  served,  a  notice  that  the  plaintiff  intends 
to  claim  a  writ  of  mandamus,  and  the  plaintiff  may  thereupon 
claim  in  the  declaration,  either  together  with  any  other  demand 
which  may  now  be  enforced  in  such  actiQn,  or  separately,  a  writ 
of  mandamus  commanding  the  defendant  to  fulfill  any  duty  in 
the  fulfillment  of  which  the  plaintiff  is  personally  interested. 

LXIX.  The  declaration  in  such  action  shall  set  forth  suf- 
ficient grounds  upon  which  such  claim  is  founded,  and  shall 
set  forth  that  the  plaintiff  is  personally  interested  therein,  and 
that  he  sustains  or  may  sustain  damage  by  the  nqn-perform- 
ance  of  such  duty,  and  that  performance  thereof  has  been 
demanded  by  him,  and  refused  or  neglected. 

LXX.  The  pleadings  and  other  proceedings  in  any  action 
in  which  a  writ  of  mandamus  is  claimed,  shall  be  the  same  in 
all  respects,  as  nearly  as  may  be,  and  costs  shall  be  recoverable 
by  either  party,  as  in  an  ordinary  action  for  the  recovery  of 
damages. 

LXXI.  In  case  judgment  shall  be  given  to  the  plaintiff 
that  a  mandamus  do  issue,  it  shall  be  lawful  for  the  court,  in 
which  such  judgment  is  given,  if  it  shall  see  fit,  besides  issuing 
execution  in  the  ordinary  way  for  the  costs  and  damages,  also 
to  issue  a  peremptory  writ  of  mandamus  to  the  defendant, 
commanding  him  forthwith  to  perform  the  duty  to  be  enforced. 

LXXII.  The  writ  need  not  recite  the  declaration  or  other 
proceedings  or  the  matter  therein  stated,  but  shall  simply 
command  the  performance  of  the  duty,  and  in  other  respects 

(656) 


,  APPENDIX.  657 

sliall  be  in  the  form  of  an  ordinary  writ  of  execution,  except 
that  it  shall  be  directed  to  the  party  and  not  to  the  sheriff, 
and  may  be  issued  in  term  or  vacation,  and  returnable  forth- 
with; and  no  return  thereto,  except  that  of  compliance,  shall 
be  allowed,  but  time  to  return  it  may,  upon  aufficient  grounds, 
be  allowed  by  the  court  or  a  judge,  either  with  or  without 
terms. 

LXXIII.  The  writ  of  mandamus  so  issued  as  aforesaid 
shall  have  the  same  force  and  effect  as  a  peremptory  writ  of 
mandamus  issued  out  of  the  court  of  queens  bench,  and  in 
case  of  disobedience  may  be  enforced  by  attachment. 

LXXIV.  The  court  may,  upon  application  by  the  plaintiff, 
besides  or  instead  of  proceeding  against  the  disobedient  party 
by  attachment,  direct  that  the  act  required  to  be  done  may  be 
done  by  the  plaintiff,  or  some  other  person  appointed  by  the 
court,  at  the  expense  of  the  defendant;  and  upon  the  act  being 
done,  the  amount  of  such  expense  may  be  ascertained  by  tlir 
court,  either  by  writ  of  inquiry  or  reference  to  a  master,  as 
the  court  or  a  judge  may  order;  and  the  court  may  order  pay- 
ment of  the  amount  of  such  expenses  and  costs,  and  enforce 
payment  thereof  by  execution. 

LXXY.  JSTothing  herein  contained  shall  take  away  the 
jurisdiction  of  the  court  of  queens  bench  to  grant  writs  of 
mandamus;  nor  shall  any  writ  of  mandamus  issued  out  of 
that  court  be  invalid  by  reason  of  the  right  of  the  prosecutor 
to  proceed  by  action  for  mandamus  under  this  act. 

LXXVI.  Upon  application  by  motion  for  any  writ  of  man- 
damus in  the  court  of  queens  bench,  the  rule  may  in  aU  cases 
be  absolute  in  the  first  instance,  if  the  court  shall  think  fit, 
and  the  writ  may  bear  teste  on  the  day  of  its  issuing  and  rany 
be  made  returnable  forthwith,  whether  in  term  or  in  vacation, 
but  time  may  be  allowed  to  return  it,  by  the  court  or  a  judge, 
either  with  or  without  terms. 

LXXVII.  The  provisions  of  "  the  common  law  procedure 
act  of  1852,"  and  of  this  act,  so  far  as  they  are  applicable, 
shall  apply  to  the  pleadings  and  proceedings  upon  a  preroga- 
tive writ  of  mandamus  issued  by  the  court  of  queens  bench. 
42 
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STATUTE  OF  GLOUCESTEK.  (6  Edt.  I.,  Oh.  3,  A.  D.  1378 j 

A  Statute  of  Quo  Warranto,  made  at  G-loucester,  Anno  6 
Edw.  I.  Claiming  and  using  of  liberties,  and  causes  to  seize 
them  into  the  king's  hands.     Complaint  of  olBcers.    . 

I.  The  year  of  our  Lord  MCCLXXVIII.,  the  sixth  yeai 
of  the  reign  of  king  Edward,  at  Gloncester,  in  the  month  of 
August,  the  king  himself  providing  for  the  wealth  of  his 
realm,  and  the  more  full  administration  of  justice,  as  to  the 
office  of  a  king  belongeth  (the  more  discreet  men  of  the  realm, 
as  well  of  high  as  of  low  degree,  being  called  thither,)  it  is 
provided  and  ordained,  that  whereas  the  realm  of  England,  in 
divers  cases,  as  well  upon  liberties  as  otherwise,  wherein  the 
law  failed,  to  avoid  the  grievous  damages  and  innumerable 
disherisons  that  the  default  of  the  law  did  bring  in,  had  need 
of  divers  helps  of  new  laws,  and  certain  new  provisions,  these 
provisions,  statutes,  and  ordinances  underwritten  shall  ffom 
henceforth  be  straitly  and  inviolably  observed  of  all  the 
inhabitants  of  his  realm.  And  whereas  prelates,  earls,  baroni;, 
and  other  of  our  realm,  that  claim  to  have  divers  liberties, 
which  to  examine  and  judge,  the  king  hath  prefixed  a  day  to 
such  prelates,  earls,  barons,  and  others:  it  is  provided  and 
likewise  agreed,  that  the  said  prelates,  earls,  barons,  and  others 
shall  use  such  manner  of  liberties,  after  the  form  of  the  writ 
here  following: 

[II.  Pex  vie'  salutem.  Cum  nuper  in  parliament©  nostro 
apud  westmonasterium,  per  nos  &  concilium  nostrum  pro- 
visum  sit  &  proclamatum,  quod  prelati,  comites,  barones, 
&  alii  de  regno  nostro,  qui  diversas  libertates  per  chartas 
progenitorum    nostrorum    regum   anglise  habere  clamant,  af" 
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qnas  examiiiandas  &  judicandas  diem  praefixeiimns  in  eodem 
parliamento,  libertatibiis  illis  taliter  uterentur,  quod  nihil  sibi 
per  usurpationem  seu  occupationera  accrescerent,  nee  aliquid 
super  nos  occnparent.  Tibi  precipiimis,  quod  omnes  illos  de 
comitatu  tuo  libertatibus  suis,  quibns  hujusque  rationabiliter 
usi  sunt,  nti  &  gatidere  permittas  in  forma  praedicta,  usque 
ad  proximum  adventum  nostrum  per  comitatum  praedictum, 
vel  usque  ad  proximum  adventum  jnsticiariorum  itinerantium 
ad  omnia  placita  in  comitatu,  vel  donee  aliud  inde  praeceper- 
imus:  salvo  semper  jure  nostro  cum  inde  loqui  voluerimus. 
Teste,  etc.} 

III.  In  like  manner,  and  in  tlie  same  form,  writs  shall  be 
directed  to  sheriifs  and  other  bailiffs  for  every  demandant,  and 
the  form  shall  be  changed  after  the  diversity  of  the  liberty 
which  any  man  claimeth  to  have,  in  this  wise: 

[IV.  Eex  vie'  saUitem.  Praecipimus  tibi,  quod  per  totam 
ballivam  tuam  videlicet,  tam  in  civitatibus,  quam  in  burgis, 
&  aliis  villis  mercatoriis,  &  alibi,  publice  proclamari  facias, 
quod  omnes  illi  qui  aliquas  libertates  per  chartas  progenitorum 
nostro  rum  regum  angliae  vel  alio  modo,  habere  clamant,  sint 
coram  justiciariis  nostris  ad  primam  assisam,  cum  in  partes 
illas  venerint,  ad  ostendendum  quomodo  hujusmodi  libertates 
habere  clamant,  &  quo  warranto,  &  tu  ipse  sis  ibidem 
personaliter  una  cum  ballivis  &  ministris  ad  certificandum 
ipsas  justiciarios  super  his  &  aliis  negotiis  illud  tangentibus.] 

V.  This  clause  of  liberties,  that  beginneth  in  this  wise, 
Precipimus  tibi,  quod  publice  proclamari  facias,  etc.,  is  put  in 
the  writ  of  common  summons  of  the  justices  in  eyre,  and  shall 
have  a  premonition  by  the  space  of  forty  days,  as  the  common 
summons  hath;  so  that  if  any  party  that  claimeth  to  have  a 
liberty,  be  before  the  king,  he  shall  not  be  in  default  before 
any  justices  in  their  circuits;  for  the  king  of  his  special  grace 
hath  granted,  that  he  will  save  that  party  harmless  as  concern- 
ing that  ordinance.  And  if  the  same  party  be  impleaded  upon 
'  such  manner  of  liberties  before  one  or  two  of  the  foresaid 
justices,  the  same  justices  before  wliom  the  party  is  impleaded, 
shall  save  him  harmless  before  the  other  justices,  and  so  shall 
the  king  also  before  him,  when  it  shall  appear  by  the  justices 
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that  so  it  was  in  plea  before  them  as  is  aforesaid.  And  if  the 
foresaid  party  be  afore  the  king,  so  that  he  can  not  be  the  same 
day  afore  the  said  jnstices  in  their  circuits,  the  king  shall  save 
that  party  harmless  before  the  foresaid  justices  in  their 
circuits  for  the  day,  whereas  he  was  before  the  king.  And  if 
he  do  not  come  in  at  the  same  day,  then  those  liberties  shall 
be  taken  into  the  king's  hands  in  name  of  distress,  by  the 
sheriff  of  the  place,  so  that  they  shall  not  use  them  until  they 
come  to  answer  before  the  justices;  and  when  they  do  come  in 
by  distress,  their  liberties  shall  be  replevised  (if  they  demand 
them)  in  the  which  replevins  they  shall  answer  immediately 
after  the  form  of  the  writ  aforesaid;  and  if  "percase  they  will 
challenge,  and  say  that  they  are  not  bounden  to  answer  there- 
imto  without  an  original  writ,  then  if  it  may  appear  by  any 
mean  that  they  have  usurped  or  occupied  any  liberties  upon 
the  king,  or  his  predecessors,  of  their  own  head  or  presump- 
tion, they  shall  be  commanded  to  answer  incontinent  without 
writ,  and  moreover  they  shall  have  such  judgment  as  the  court 
of  our  lord  the  king  will  award;  and  if  they  will  say  further 
that  their  ancestors  died  seized  thereof,  they  shall  be  heard, 
and  the  truth  shall  be  inquired  incontinent,  and  according  to 
that  judgment  shall  be  given;  and  if  it  appear  that  their 
ancestors  died  seized  thereof,  then  the  king  shall  award  an 
original  out  of  the  chancery  in  this  form:  [Eex  vie'  salutem. 
Sum'  per  bonos  summon'  talem,  quod  sit  coram  nobis  apud 
talem  locum  in  proximo  adventu  nostro  in  com'  praedict'  vel 
coram  justiciariis  nostris  ad  proximam  assisam,  cum  in  partes 
illas  venerint,  ostensiirus  quo  warranto  tenet  visum  francipleg' 
in  manerio  suo  de  N.  vel  sic,  quo  warranto  tenet  hundredum 
de  S.  in  com'  praedict';  vel,  quo  warranto  clamat  habere  the- 
lonium  pro  se  &  haeredibus  suis  per  totum  regnum  nostrum; 
&  habeas  ibi  hoc  breve.  Teste,  etc.]  And  if  they  come  in 
at  the  same  day,  they  shall  answer,  and  replication  and 
rejoinder  shall  be  made;  and  if  they  do  not  come,  nor  be 
essoined  before  the  king,  and  the  king  do  tarry  longer  in  the 
same  shire,  the  sheriff  shall  be  commanded  to  cause  them  to 
appear  the  fourth  day ;  at  which  day,  if  they  come  not,  and 
the  king  be  in  the  same  shire,  such  order  shall  be  taken  as  in 
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tlie  circxiit  of  justices;  and  if  the  king  depart  from  tlie  same 
shire,  thej  shall  be  adjourned  unto  short  days,  and  shall  have 
reasonable  delays  according  to  the  discretion  of  the  justices, 
as  it  is  used  in  personal  actions.  Also  the  justices  in  eyre  in 
their  circuits  shall  do  according  to  the  foresaid  ordinance,  and 
according  as  such  manner  of  pleas  ouglit  to  be  ordered  in  the 
circuit.  Concerning  complaints  made  and  to  be  made  of  the 
king's  bailiffs,  and  of  other,  it  shall  be  done  according  to  the 
ordinance  made  before  thereupon,  and  according  to  the 
inquests .  taken  thereupon  heretofore;  and  the  clause  sub- 
scribed shall  be  put  in  a  writ  of  Common  summons  in  the 
circuit  of  the  justices  assigned  to  common  pleas  directed  to 
the  sheriff,  etc.,  and  that  shall  be  such:  [Eex  vie'  salutem. 
Praecipimus  tibi,  quod  publice  proclamari  facias,  quod  omnes 
conquerentes,  seu  conqueri  volentes,  tam  de  ministris  &  aliis 
ballivis  nostris  quibuscunque,  quam  de  ministris  &  ballivis 
aliorum  quorumcunque,  &  aliis,  veniant  coram  justiciariis 
npstris  ad  primam  assisam,  ad  quascunque  querimonias  suas 
ibidem  ostendendas,  &  competentes  emendas  inde  recipi- 
endas  secundum  legem  &  consuetudinem  regni  nostri,  & 
juxta  ordinationem  per  nos  inde  factam,  &  juxta  tenoreni 
statutorum  nostrorum,  &  juxta  articulos  iisdem  justiciariis 
nostris  inde  traditos,  prout  praedicti  justiciarii  tibi  scire 
faciant  ex  parte  nostra.  Teste  meipso,  etc.,  decimo  die 
decembris,  anno  regni  nostri,  etc.] 
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STATUTE    DE    QUO   WARRANTO    NOVUM.     (18    Edw.    I.,   St.  2, 

A.  D.  1290.) 

The  Statute  of  Quo  Warranto,  made  Anno  18  Edw.  I.,  Stat.  2. 
and  Anno  Dom.  1290.  How  tliej'  sliall  hold  their  liberties 
which  claim  them  by  prescription  or  grant.  A  quo  war- 
ranto shall  be  pleaded  and  determined  before  justices  in 
eyre. 

I.  Forasmuch  as  writs  of  quo  warranto,  and  also  judg- 
ments given  upon  pleas  of  the  same,  were  greatly  delayed, 
because  the  justices  in  giving  judgment  were  not  certified  ot 
the  king's  pleasure  therein;  our  lord,  the  king,  at  his  parlia- 
ment holden  at  Westminster,  after  the  feast  of  Easter,  the 
eighteenth  year  of  his  reign,  of  his  special  grace,  and  for  the 
aifection  that  he  beareth  unto  his  prelates,  earls,  and  barons, 
and  other  of  his  realm,  hath  granted,  that  all  under  his  alle- 
giance, whatsoever  they  be,  as  well  spiritual  as  other,  which 
can  verify  by  good  enquest  i)i  the  country,  or  otherwise,  that 
they  and  their  ancestors  or  predecessors  have  used  any  manner 
of  liberties,  whereof  they  were  impleaded  by  the  said  writs, 
before  the  time  of  King  Richard,  our  cousin,  or  in  all  his 
time,  and  have  continued  hitherto  (so  that  they  have  not  mis- 
used such  liberties)  that  the  parties  shall  be  adjourned  further 
unto  a  cer-day  reasonable  before  the  same  justices,  within  the 
which  they  may  go  to  our  lord  the  king  with  the  record  of 
the  justices,  signed  with  their  seal,  and  also  return;  and  our 
lord  the  king,  by  his  letters  patents,  shall  confirm  their  estate. 
And  they  that  can  not  prove  the  seisin  of  their  ancestors  or 
predecessors  in  such  manner  as  is  before  declared,  shall  be 
ordered  and  judged  after  the  law  and  custom  of  the  realm; 
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and  sucli  as  have  the  king's  charter  shall  be  judged  according 
to  their  charters. 

II.  Moreover,  the  king  of  his  special  grace  hath  grantetl, 
that  all  judgments  that  are  to  be  given  in  pleas  of  quo  war- 
ranto, by  his  justices  at  "Westminster,  after  the  foresaid  Easter, 
for  our  lord  the  king  himself,  if  the  parties  grieved  vrill  come 
again  before  the  king,  he  of  his  grace  shall  give  them  such 
remedy  as  before  is  mentioned.  Also  our  said  lord  the  king 
liath  granted,  for  sparing  of  the  costs  and  expenses  of  the 
people  of  his  realm,  that  pleas  of  quo  v^arranto  from  hence- 
forth shall  be  pleaded  and  determined  in  the  circuit  of  the 
justices,  and  that  all  pleas  now  depending  shall  be  adjourned 
into  their  own  shires,  until  the  coming  of  the  justices  into 
those  Darts. 
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THB   liBPBRBNCES   ABE   TO  THE   SECTIONS. 


A. 

Section. 
ABATEMENT, 

plea  in 453 

not  entertained  in  California 453 

ACCOUNTS, 

errors  in,  mandamus  to  correct 101 

of  public  officer,  mandamus  refused  to  compel  auditing  of  .    109 

ACTION  ON  THE  CASE, 

no  bar  to  relief  by  mandamus  against  public  officer     ...      17 

ADMINISTRATION, 

mandamus  refused  for 171, 181,  260 

ADVERTISING, 

of  municipal  corporation,  writ  refused  to  designate  news- 
paper     48 

AFFIDAVIT, 

in  support  of  mandamus  to  restore  attorney  to  office    .    .    .    231 

application  verified  by 507 

by  one  of  several  relators 508 

omission  in  writ  not  supplied  by 508 

should  not  be  entitled 509 

not  allowed  as  replication  to  return 510 

amendments  to,  not  allowed 520 

AGREEMENT.    {See  Contracts.) 

ALDERMEN.    {See  Common  Council,  MnNiciPAL  Cokpoeations.) 

ALTERNATIVE  MANDAMUS, 

corresponds  to  declaration  at  law 449,  530 

effect  of  demurrer  to 449 

requisites  of 450,  536,  537 

open  to  usual  modes  of  pleading 451 

(665) 


666  INDEX. 

Section 
ALTERNATIVE  UAJi^BAMVa— Continued. 

plea  in  abatement  to 452 

defects  in  substance  in,  when  taken  advantage  of 454 

return  to .    .    .' 457-487 

granting  or  refusing  of,  not  subject  to  appeal  or  writ  of  error  513 

can  not  be  issued  by  clerk  of  court 513 

service  of,  by  whom  and  how  made 517 

may  be  amended .    .         .    .  519 

tested  by  motion  to  quash 521 

general  nature  of 529-546 

distinguished  from  peremptory 529 

form  of 530 

derivation  of  term 531 

bears  name  of  state  or  sovereign 531 

form  of,  where  duties  are  discretionary 533,  536 

form  of,  to  courts 533 

ministerial  duties  of  courts .    .  534 

auditing  claims  against  municipal  corporations 535 

contents  of,  tlie  general  rule 536  ^ 

gravamen  must  be  distinctly  charged  in 536 

must  show  clear  right  to  relief 587 

must  show  everything  necessary  to  jurisdiction    .....  537 

all  material  facts  must  be  alleged 538 

must  correspond  with  order  of  court 538 

precise  thing  required  must  be  shown 538 

mandatory  clause  of,  great  strictness  required 539 

absence  of  legal  remedy  need  not  be  alleged 540 

should  correspond  with  rule  to  show  cause 541 

direction  of,  general  rule 543 

to  two  persons 543 

to  officer  by  official  title 543 

to  municipal  corporation 543 

to  courts 544 

to  private  corporation  to  inspect  books     .    .    . '  545 

omission  of  alternative  clause  not  fatal 546 

defects  in,  not  supplied  from  return 54ft 

AM;E^srI)M'R^TT8, 

allowed  lo  alternative  writ 519 

not  allowed  to  peremptory  writ 519,  563 

not  allowed  to  affidavits 530 

amended  return  allowed 520 

AMOTION,    {See  Attoknbts,  Privatb  Corporations.) 

from  corporate  franchise,  mandamus  early  used 3 

from  office,  mandamus  appropriate  remedy  for 67 

disregai'd  of  common  law  rules  in,  ground  for 

mandamus 68 
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AMOTION— Coreinmec?.  Section. 

discretion  of  officers  in 69 

power  of,  for  due  cause 09 

corrected  by  mandamus,  only  where  claimant 

lias,  clear  right 70 

from    ecclesiastical    office,    when    mandamus 

granted  for 71 

improper  where  officer  was  not  notified    ...  73 

of  attorneys,  mandamus  to  correct 316-223 

conflict  of  authority 310 

limitations  of  the  doctrine 217 

■when  writ  granted  to  restore  attorney  ....  318 
attorney  must  be  actually  removed  before  man- 
damus will  lie 219 

illustrations  of  mandamus  to  restore  ....  320 

doctrine  in  Alabama 321 

mandamus  to  correct,  requisites  of  affidavit     .  231 

from  private  corporation 291-305 

mandamus  early  used  as  corrective  of  .    .    .    .  391 

merits  of,   not  tried  by  mandamus 292 

right  of,  recognized  in  corporation 393 

right  of  in  corporation,  subject  to  judicial  super- 
vision    293 

if  improper  mandamus  lies 294 

want  of  notice  of,  a  ground  for  mandamus  .    .  395 

if  malicious  and  illegal,  writ  granted  ....  295 

from  college  degree 296 

/            from  fellowship  in  university 296 

of  ministers  from  church 397 

of  church  member 398 

of  trustee  in  eleemosynary  corporation 399 

^  of  clerk  to  corporation 399 

from  corporation,  compared  with  restriction  of  franchise    .  300 

mere  informality  in,  no  ground  for  writ 301 

of  corporate  officer,  writ  refused  where  liable  to  immediate 

removal 301 

from  medical  society 303 

mandamus  to  correct,  requisites  of  return 304 

from  municipal  office 407-413 

general  rule  stated 407 

from  common  council,  corrected  by  mandamus  .  408 

of  clerk  of  county  commissioners 409 

of  policemen 409 

liability  to  second  removal  a  bar  to  mandamus     .    .         .    .  410 

suspension  for  good  cause,  writ  refused 410 

notice  before  removal 411 
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Section. 

AM.0T101S— Continued. 

from  municipal  office,  requisites  of  the  return  .    .    .  413, 472, 474 
joinder  of  parties  not  allowed  .    .    .    43'J 

power  of,  need  not  be  stated  in  return 460 

from  private  corporation,  return 481 

ANNE,  STATUTE  OF, 

etfect  of  on  pleadings  in    mandamus 448 

recognized  in  this  country 448,  49(i 

general  features  of 4)8 

did  not  allow  demurrer  to  return 490 

writ  of  error  not  allowed  under 556 

APPEAL, 

judgment  in  mandamus,  subject  to 4 

remedy  by,  bars  mandamus  to  courts 177-188 

functions  of,  not  usurped  by  mandamus 188 

from  justice  of  peace,  enforced  by  mandamus 243 

allowance  of,  mandamus  to  compel 246 

reinstating,  mandamus  refused 247 

dismissal  of,  writ  refused 247 

from  order  of  sale  of  partnership  effects 248 

from  damages  for  land  taken  by  railway 250 

in  mandamus,  only  allowed  from  final  judgment    ....    512 

APPEAL  BOND, 

mandamus  to  substitute 263 

APPELLATE  COURTS,    (See  .Itjbisdiction.) 

when  may  grant  mandamus 27,  253,  581 

writ  granted  by,  only  in  aid  of  appellate  jurisdiction   .     185,  583 
may  decline  to  exercise  original  jurisdiction  .     .     .    582 « 

may  grant  writ  to  compel  signing  bill  of  exceptions    .    200,  233 

APPOINTMENT, 

to  office,  mandamus  refused  for 54,  326 

distinction  between  appointment  and  restoration  ....       69 

APPRAISERS, 

for  exempted  property,  mandamus  to  sheriff  for  .    .    .    .     133 

ASSESSMENTS.    {See  Taxes.) 

ASSESSORS, 

of  town,  affidavit  of  as  to  railway-aid  bonds 47 

of  city,  writ  refused  for  admission  to  office 51 

of  taxes,  compelled  to  assess  lands  liable  to  taxation  ...      87 

mandamus  granted  for  ministerial  duties  of  .     .     .    139 

improper  assessment  of  bank  stock  by 140 

ATTACHMENT, 

reinstatement  of  by  mandamus  in  Alabama 186 

for  contempt,  the  usual  remedy  for  violating  writ  ....    565 

practice  in    ...    .         .         565 

denied  where  spirit  of  writ  complied  with     .    566 
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Section. 
ATTACnUENT— Continued. 

denied  where  officer  has  acted  in  good  faith  .  566 

effect  of  ■willingness  to  comply  with  writ  .    .  566 

irregularities  in  granting  writ,  no  objection  to  568 

when  refused  against  judge 569 

when  granted  against  corporation,  though  not 

notified  of  writ 570 

proceedings  in,  when  discharged 571 

objections  to  peremptory  writ  may  be  urged  .  571 

granted  for  failure  to  make  return   ....  573 

against  municipal  officers 573,  574 

should  be  directed  to  all   persons   guilty  of   dis- 
obedience      .....  574 

practice  in 576 

rule  to  show  cause,  when  dispensed  with    ....  576 
ATTORNEYS, 

mandamus  concerning 216-224 

mandamus  to  restore,  conflict  of  authority 216 

limitations  upon 217 

when  granted 218 

actual  amotion  necessary 219 

jurisdiction  illustrated •     .    .  220 

doctrine  in  Alabama 231 

requisites  of  affidavit 221 

distinction  between  office  of,  and  mere  emplnympnt         .     .  222 

admission  of  to  practice,  not  controlled  by  mandamus    .     .  223 

appointment  of  by  mandamus,  to  defend  a  ?iore  c«mp»s     .    .  224 

substitution  of,  mandamus  for 272 

ATTORNEY  GENERAL, 

mandamus  against,  when  refused 45 

when  necessary  relator 430  a 

AUDITING  OFFICERS, 

compelled  to  make  return  on  appeal 89 

mandamus   to 100-117 

ministerial  duties  of,  mandamus  granted 101 

discretionary  powers  of,  mandamus  refused 102 

compelled  to  draw  warrant  for  amount  due 104 

for  salaries  105 

clerk  of,  when  writ  refused  to 106  a 

writ  refused  to  compel  auditing  accounts  of  public  officer   .    109 

of   municipal  corporations 338-367 

form  of  mandamus  to    ...    .    535 

AUDITOR  OF  COUNTY, 

when  writ  refused  against  for  drawing  warrant 351 

when  writ  allowed 353 
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Seotiou. 
AUDITOR  OF  COUNTY— Continued. 

writ  refused  against,  wliere  contract  ultra  mres    ....  354 

not  compelled  to  pay  out  of  funds  not  held  officially  .     .    .  359 

AUDITOR  6ENEKAL, 

of  state,  writ  refused  as  to  isniing  tax  deeds 47 

writ  granted  to  reject  taxes  on  exempted  lands  .     .  139 

AUDITOR  OF  STATE, 

compelled  to  issue  bank  notes 86 

when  writ  refused  against,  for  auditing  salary    .     .             .  103 

compelled  to  draw  warrant  ior  demand  due 101 

mandamus  against,  to  draw  warrau'  for  materials  furnished  106 

to  draw  warrant  for  s;ilary  of  incumbent  de  facto  108 

to  draw  warrant,  wliere  payment  made  to  wrong 

person 110 

writ  refused  where  payment  unauthorized    .    .  Ill 

in  Minnesota 131 J 

effect  of  resignation  of 441 

B. 

discharge  of,  writ  refused 170 


BAIL, 
BANK. 


may  have  mandamus  to  state  auditor  for  issue  of  bank  notes  86 
allowed  writ  against  gorernor  for  issuing  of  proclamation  .  119 
stock  of,  improper  assessment  corrected  by  mandamus    .     .    140 

payment  of  tax  from  dividends,  writ  granted 142 

subscription  to  stock  of,  opening  boolis 379 

books  of,  mandamus  to  allow  inspection 308 

of  England,  mandamus  refused  to 309 

cashier  of,  writ  directed  to  for  custody  of  books    ....    311 

BANK  NOTES.    (See  Bank.) 

B  ARRI 8TE  R- AT-L  AW, 

mandamus  refused  for  admission  of 233 

BIDDER.    (See  Coktr^cts,  Public  Works.) 

BILLS  OF  EXCEPTIONS, 

mandamus  lo  compel  signing  and  sealing  of  ...    .  199-215  a 

jurisdiction  over,  originally  in  cliancery 199 

now  exercised  bj-  courts  of  law   ....    200 

when  mandamus  granted  for 201 

truth  of,  to  be  determined  by  court  below 203 

alter  one  signed,  writ  refused  for  another 203,  203 

amendment  of,  when  wi'it  refused  for 203 

mandamus  for  signing,  barred  by  laches 204 

not  granted  when  unavailing  .    .    ,204o 

ignorance  of  contents  of,  a  bar  to  the  writ 205 

signing  of,  only  compelled  at  hands  of  judge  who  tried  cause  205 
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SECTIOIf. 

BILLS  OF  BXO'EV'nO'i^S— Continued. 

alisoiute  vefufjal  to  sign,  necessary  to  mandamus    ....  206 

signing  of,  by  reieree,  what  necessary     ...         ....  207 

effect  of  answer  denying  jurisdiction  by  mandamus  over    .  208 

including  evidence  in 200 

instructions  to  jury,  excluded  from 209 

mandamus  to  sign,  requisites  of  return  to 210 

not  barred  because  of  remedy  by  indictment  or 

impeachment 210 

subsequent  changes  in  by  judge,  not  corrected  by  mandamus  211 

unknown  in  chancery  causes,  hence  writ  refused    ....  213 
jurisdiction  by  mandamus  over,  extends  only  to  courts  of 

record 213 

practice  in  mandamus  for  signing  of 214 

jurisdiction  over,  extended  to  quasi-judicial  tribunals    .    .  ^15 

writ  refused  in  aid  of  escaped  criminal 215  a 

rule  to  show  cause 50."i 

mandamus  to  sign,  violation  of 569 

BOARD  OF  REGISTRATION, 

mandamus  against,  refused 44 

BOARD  OF  SUPERVISORS.     {See  Municipal  Cokpokations,  Super- 

visoES,  Board  op.) 
BOND.    (See  Municipal-Aid  Bonds,  Railroads,  State  Bonds,  United 
States.) 

oiBcial,  action  on  no  bar  to  mandamus 35 

approval  of,  mandamus  refused     ....    46,  164,  326 

receiving  of,  writ  granted 81 

approval  of,  by  court,  mandamus  for 231 

by   clerk  of  court,  writ  refused 238 

of  clerk  of  court,  remedy  on,  a  bar  to  mandamus   ....  238 

on  appeal,  mandamus  to  substitute 263 

BOOKS, 

of  officer,  mandamus  lies  for  custody  of 73 

illustrations  of  mandamus  for  custody  of    .    .    .  74 

inspection  if,  compelled  by  mandamus   ....  74 

writ  refused  for,where  object  is  to  test  title  to  office  77 
mandamus  lor,  usually   granted   against  Ijrmer 

incumbent '^^ 

not  granted  against  private  person 78 

of  insurance  company,  mandamus  for  inspection  of  by  state 

ofllcers 277 

opening  of  for  subscription  to  stock  of  bank 279 

of  private  corporation,  subject  to  mandamus 306 

production  of  at  meeting 307 

mandamus  to  keep  at  principal  office,  refused    .  307 

insjiection  of  by  stockholder,  the  writ  allowed    .  308 
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Sectiok. 
BOOKS— Continued. 

not  allowed  to  gratify  curiosity 310 

demand  necessary 310 

custodian  of,    writ  directed  to 311 

of  corporation,  inspection  of  by  judgment  creditor  .     .    .    .    312 
transfer  of  stock  on,  mandamus  refused  .    .    313 

departure  from  the  rule 314 

entering  probate  of  will  of  shareholder  on    .    314 
of  municipal  corporation,  mandamus  for  custody  and  deliv- 
ery of  829 

writ  gj'anted  for  inspection  of 330 

of  registry  of  elections,  writ  granted  to  deposit 381 

BOUNTIES, 

to  volunteers,  mandamus  to  levy  tax 373 

BRIBERY, 

not  considered  on  mandamus  to  canvassers  of  elections  .    .      50 
BRIDGE, 

mandamus  to  compel  building  of,  by  county  court  ....    237 

by  railway  .    . 
by  bridge  and  canal 
pany    .... 
repairingof  by  turnpike,  when  writ  refused     .     .     . 
levying  tax  for  construction  of,  when  writ  refused  . 
duty  of  municipal  corporation,  the  general  rule  .     . 
repairing  of,  by  municipal  corporation,  writ  granted 
maintaining  of,  degree  of  interest  required  of  relator 
discretion  as  to,  not  subject  to  mandamus  .    .    . 
BUILDINGS.    {See  Public  Buildings.) 

c. 

CABINET  OFFICERS, 

mandamus  to,  when  granted 127 

when    refused 128 

postmaster  general,  mandamus  to 127 

secretary  of  the  treasury,  writ  refused 129 

secretary  of  the  navy,  writ  refused 130 

CANAL, 

duty  of  company  to  construct  bridge,  writ  granted  .    .    .    .  319 

CANVASSERS  OP  ELECTIONS, 

mandamus  to,  not  always  conclusive  of  right 11 

writ  granted  to 55-04 

general  rule  authorizing  mandamus  to 56 

mandamus  to,  for  election  of  governor 50 

how  far  concluded  by  returns     .         50  o 

judicial  functions  of,  not  subject  to  control  by  mandamus    .  57 

mandamus  to,  refused  where  they  have  already  acted    .    .  57 


.  .  319 

com- 

819,  821 

321,  435 

.  871 

.  413 

.  418 

416,  433 

418,  419 
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Section. 

CANVASSERS  OF  ELECTIONS— CoreJjOTsd 

decision  of,  conclusive 57 

mandamus  to,  not  granted  before  time  to  act 59 

autliority  to  strike  voter  from  list 404 

mandamus  to,  degree  of  interest  requisite 433, 436 

violation  of  mandamus,  attachment 574 

CERTIFICATES  OF  ELECTION, 

issuing  of,  compelled  by  mandamus 55-64 

60 

61 

63 

63,68 

63 

6i 

64 

64 

75 

408 

403 


general  rule  as  to 

mandamus  to  compel,  not  conclusive  as  to  right    .    . 

■when  writ  granted  for 

granting  of  one,  eifect  of  as  to  subsequent  mandamus  . 
Writ  granted  for,  regardless  of  general  functions  of  officer 
mandamus  for,  refused  where  term  is  about  to  expire 

refused  where  no  actual  vacancy     .    . 

refused  to  applicant  not  duly  elected  . 
possession  of,  ground  for  mandamus  to  deliver  records 
granting  of  by  common  council,  when  writ  refused  . 
affixing  seal  of  municipal  corporation  to 

CHANCERY.    {See  Equity.) 

CHURCH, 

minister  of,  mandamus  refused  for  restoration 71 

mandamus  to  admit  minister 3^2 

pew  in,  mandamus  refused  for  possession  of 283 

mandamus  to  restore  minister  to 397 

membership  in,  mandamus  to  restore  to 298 

effect  of  subsequent  disqualification  of  minister 571 

CHURCH  WARDEN, 

election  of,  mandamus  refused 286 

CITY.    {See  Common  Codngii/,  Municipal  Coupobation.) 
CIVIL  REMEDY, 

mandamus  considered  as  a 8, 480 

CLAIMS.    {See  Auditing  Officbks,  Monioipal  Cokpokations.) 

CLERKS  OF  COURT, 

approval  of  bond  by,  mandamus  refused 46,  288 

compelled  to  issue  certificates  of  election 63 

ministerial  duties  of,  mandamus  lies  to  set  in  motion  .  .  '.  81 
compelled  to  receive  bond  and  administer  oath  of  office.  .  81 
quasi-judicial  powers  of,  not  subject  to  mandamus  .    ...      81 

when  compelled  to  issue  execution 83,  33S 

compelled  to  issue  writs,  when 83 

compelled  to  transmit  transcript  of  record 83 

making  transcript  of  record  by,  when  writ  refused  .    .    .    .    184 

bond  of,  court  compelled  to  approve 231 

43 
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Section, 
COLLECTORS  OF  TAXES,    {8ee  Taxes,  Taxikg  Officers.) 

mandamus  to  appoint,  refused 97 

delinquent,  mandamus  to 143 

mandamus  to,  refused  after  expiration  of  term 144 

COLLEGES, 

officers  in,  writ  refused  when 280 

fellowship  in,  expulsion  from 280,  296 

seal  of,  mandamus  to  affix 281 

COMMANDER-IN-CHIEF.    (See  Governok  of  State.) 

COMMISSION,     • 

issuing  of,  when  writ  refused 53 

mandamus  granted  for 55,  65 

by  governor,  writ  granted  for 119 

not  a  ministerial  act,  mandamus  refused      .    .    .  121 

prima  facie  evidence  of  title        231 

COMMISSIONERS  IN  BANKRUPTCY, 

compelled  to  issue  warrant  to  examine  bankrupt    ....  265 

COMMISSIONER  OF  LAND  OFFICE, 

mandamus  to,  when  refused 39,  43,  126 

COMMISSIONER  OP  PATENTS, 

mandamus  to,  refused  where  he  has  acted 131 

COMMON  COUNCIL, 

not  compelled  to  admit  assessor  to  office      .......  51 

compelled  to  pass  ordinance  for  creating  stock 324 

assessment  of  damages  by,  for  land  taken  by  railway  .     .    .  328 

levy  of  tax  by,  to  support  public  schools 374 

compelled  to  count  vote  of  member 402 

discretionary  powers  as  to  admission  of  members    ....  408 

compelled  to  consider  nominations 404 

improper  amotion  from,  corrected  by  mandamus     ....  408 

compelled  to  improve  streets      413 

compelled  to  repair  streets 414 

discretion  as  to  payment  for  street  improvements    ....  419 

proceedings  in  opening  street,  presumed  regular     ....  424 

compelled  to  appoint  commissioners  concerning  wharf-heads  427 

mandamus  to  restore  to,  joinder  of  parties 439 

mandamus  to,  parties 442,  443 

return  to  mandamus  to  admit  to 476,  477 

mandamus  to,  by  whom  return  made 480 

COMMON  LAW, 

rules  of,  generally  applicable  in  U.  S. 8, 80 

disregard  of  in  amotion  of  officer,  ground  for  mandamus     .  68 

COMMON-LAW  PROCEDURE  ACT, 

effect  of,  on  jurisdiction  by  mandamus 28 

has  not  extended  writ  to  enforcement  of  private  contracts    .  28 

effect  of  on  practice  and  procedure 601 
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Section. 
COMPTEOLLER, 

mandamus  against,  wlien  refused 40,  103,  111 

when  granted 101,  351 

CONCILIUM, 

in  lieu  of  demurrer  to  return 490 

CONSTABLES, 

mandamus  refused  to  approve  bonds  of 326 

CONTEMPT,    (See  Attachment,  Violation.) 

punishment  of  witness  for,  mandamus  refused 155 

violation  of  writ  constitutes  a S65 

attachment  for,  practice  in 565 

when  refused 566 

to  whom  directed 574 

by  judges  of  inferior  court 569 

failure  to  malie  return  constitutes  a 573 

liability  for,  notwithstanding  injunction 575 

practice  on  proceedings  in 576 

rule  to  show  cause,  when  dispensed  with 576 

CONTINUANCE, 

granting  of,  not  subject  to  mandamus 168 

CONTRACTS, 

not  enforced  by  mandamus 35,28 

for  public  printing,  writ  refused 48 

for  public  worlis 91-94 

doctrine  in  Ohio 91 

lowest  bidder  for,  not  entitled  to  mandamus 92 

award  of,  a  bar  to  mandamus  to  examine  other  proposals     .  93 

for  public  works  of  state,  writ  refused 94 

for  printing  laws,  mandamus  in  aid  of 94 

with  state  for  services,  no  ground  for  mandamus     ....  116 
by  turnpike  company  to  repair  bridge,  not  enforced  by  man- 
damus       321 

for  paving  streets 420 

CONVEYANCE.  (See  Deed.) 

CORPORATE  PRANCHIiSE.    (,9c«  Amotion,  Franchise,  Munici- 
pal Corporations,  Private  Corpokatioks.) 

CORPORATION.    (See  Amotion,  Franchise,  Municipal  Corpo- 
rations, Private  Corporations.) 

COSTS, 

not  subject  (o  control  by  mrndamus 159,  182, 193 

writ  granted  for,  in  conformity  with  order  of  appellate  court  255 

practice  as  to  allowing 518 

COUNTY.    (See  Municipal  Corporations.) 

COUNTY  CLERKS, 

compelled  to  issue  certificates  of  election 63 
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Sectioh. 
COUNTY  CLEBKB—Gontinrnd. 

compelled  to  transfer  records  to  new  county 76 

report  fees 83  a 

COUNTY  COURTS.    (See  Courts.) 

COUNTY  OFFICERS.      (See  Elections,    Municipal   Coepoka- 

TiONS,  Ofpicbes.) 
COUNTY  SEAT, 

location  of,  writ  refused          46 

election  as  to,  rejection  of  returns 57 

mandamus  to  compel  holding  ofHce  at 79 

removal  of,  validity  of  election  not  determined  by  manda- 
mus     79,  262 

taxation  for  damages  in  removal  of 376 

canvass  of  election  returns,  parties 436 

COUNTY  SURVEYOR, 

report  of,  mandamus  to  compel  court  to  receive      ....  234 
COUNTY  TREASURER.    (See  Treasukbb.) 
COURT  OF  CHANCERY.    (See  Equity.) 
COURT  OP  EQUITY.     (See  Equity.) 
COURT  MARTIAL, 

writ  refused  to  compel  governor  to  convene 122 

COURTS,    (See  Jurisdiction,  Justices  of  the  Peace,  United  States.) 

mandamus  by,  in  what  courts  vested 577-590 

mandamus  to,  jurisdiction  well  established 147 

early  remedy  against,  in  England 147 

performance  of  duty  by,  mandamus  the  proper  remedy  .    .  148 

mandamus  to,  does  not  confer  power 148 

judgment  of,  not  prescribed  by  mandamus 149 

compelled  to  act  by  mandamus 150 

questions  preliminary  to  hearing  of  cause,  how  far  controlled 

by  mandamus 151 

mandamus  to  set  in  motion,  but  not  to  control  action  .    .    .  152 

verdict  of,  not  changed  by  mandamus 153 

not  set  aside  by  mandamus 153 

new  trial,  mandamus  refused  for 153 

records  of,  writ  refused  to  alter 154 

not  compelled  to  receive  plea 154 

reinstating  appeal  by,  mandamus  refused 154 

construction  of  statute  by,  writ  refused 154 

granting  liabeas  corpus,  writ  refused 155 

correction  of  assessments  by,  not  subject  to  mandamus    .    .  155 
judicial  discretion  of,  not  subject  to  or  controlled  by  man- 
damus      156 

over  pleadings,  not  subject  to  manda- 
mus         157, 192 

over  appearance  in  chancery     .    .    .  157 
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Sbction', 
COVRTS— Continued. 

granting  feigned  issue  by,  writ  refused 157 

control  of  over  executions,  not  subject  to  mandamus  .    .    .  158 
control  of  over  costs,  not  subject  to  mandamus    .    .    159,182  193 

defaults,  setting  aside,  writ  refused 160 

new  trials,  granting  of,  writ  refused 160 

former  doctrine  in  New  York 161 

control  of  over  referees,  not  subject  to  mandamus   ....  162 

questions  of  practice  in,  not  controlled  by  mandamus     .     .     .  163 

not  compelled  to  accept  bond  rejected  for  insufBciency    .    .  184 

not  compelled  to  accept  sureties  on  otHcial  bond    ....  164 
not  compelled  to  bear  application  for  discharge  of  insolvent 

debtor 165 

not  compelled  to  give  certificate  of  conformity  to  bankrupt  165 
granting   and  dissolving  of  injunctions  by,  mandamus  for- 
merly  allowed  for 166 

mandamus  not  now  granted    .    .  166 
mandamus  to,  refused  to  compel  entry  of  judgment  on  one 

of  several  verdicts 167 

refused  for  entry  of  judgment  where  court  has 

granted   new  trial 167 

not  compelled  to  receive  evidence 167 

granting  of  continuances  by,  writ  refused 163 

stay  of  proceedings  by,  writ  refused 163 

condition  imposed  by,  on  setting  aside  ca.  sa 169 

decision  of,  on  sufficiency  of  affidavit  to  hold  to  bail     .     .     .  169 
not  compelled  by  writ  to  proceed  against  justices  for  mal- 
feasance     .    • 170 

discharge  of  bail  by,  writ  refused  for 170 

suppressing  deposition  by,  writ  refused 170 

of  probate,  discretion  of,  not  controlled  by  mandamus   .    .    .  171 

refusal  to  grant  administration  by,  no  ground  for  mandamus  171 

may  be  set  in  motion 171 

change  of  venue  by,  writ  refused 172,  183 

order  by,  allowing  new  parties  to  cause 172 

reference  by  to  master  in  chancery,  writ  refused    ....  173 

dismissal  of  actions  by,  not  subject  to, the  writ    ....  173 

granting  licenses  by,  mandamus  not  allowed 174 

refusal  by,  of  application  to  open  highway 174 

nominations  by  to  office,  not  controlled  by  mandamus    .    .  175 

administering  official  oath,  when  writ  refused  for      ...  175 

mandamus  to,  refused  where  other  remedy  exists  at  law    .  177 

executing  judgment  by,  writ  refused 178 

giving  judgment  by,  when  mandamus  refused 178 

statutory  remedy  may  bar  mandamus  against 179 

removal  of  cause  from  docket,  writ  refused ISO 
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SEcriou. 
COVRTS—Ooniinued. 

removal  of  cause  to  other  court 181 

granting  administration  by,  mandamus  refused 181 

not  compelled  to  proceed  with  trial  after  change  of  venue    .  183 

clerk  of,  when  refused  to  make  transcript 184 

of  appellate  powers,  writ  granted  by,  only  in  aid  of  appellate 

jurisdiction 185 

mandamus  to  in  Alabama,  departure  from  general  rule    .    .  186 

writ  granted  to  reinstate  attachment 186 

to  rescind  order  abating  suit 188 

where  suit  improperly  dismissed 186 

to  enforce  written  agreement 186 

to  restore  cross  bill        186 

to  compel   Older  for  support  of  wife  pendente 

Hie 186 

to  declare  bond  for  costs  insufficient 186 

mandamus  to  in  Michigan,  departure   from   rule    ....  187 

granted  to  set  aside  judgment 187 

mandamus  to,  not  allowed  to  take  place  of  appeal  or  writ  of 

error 188 

error  in  ruling  of,  no  ground  for  mandamus 189 

want  of  remedy  by  error  or  appeal,  no  ground  for  relief    .  190 

dismissal  of  appeal  by,  no  ground  for  mandamus    ....  191 

not  compelled  to  receive  evidence 193 

order  by,  for  sale   of  lands   in  payment  of  subscription  to 

railway 194 

granting  mandamus  by,  not  compelled  by  mandamus    .    .  195 

mandamus  to,  not  granted  where  unavailing 196 

report  of  referees, 'signing  of,  writ  refused 197 

grant  of  ferry  franchise  by,  writ  refused 198 

bills  of  exceptions,  mandamus  for  signing     ....  199-215  a 

jurisdiction  formerly  in  chancery    .    .  199 

now  exercised  by  courts  of  law    .    .  200 

when  mandamus  granted  for    .    .    .  201 

truth  of  bill  to  be  determined  by  court  202 

amendment  of  bill,  when  writ  refused  203 
not  granted  when  unavailing      .    .    .204  a 

eflfect  of  ignorance  of  facts  in  bill    .    .  205 

refusal  to  sign  bill,  must  be  absolute  206 

effect  of  denial  of  jurisdiction  over    .  208 

charge  of,  including  in  bill    ....  209 
Indictment  or  impeachment  against  judge  of,  no  bar  to 

mandamus 210 

attorneys,  mandamus  concerning 216-324 

restoration  of,  limitations  upon  the  jurisdiction    .  217 

when  writ  allowed 218,  219 
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attorneys,  control  over 220 

control  over  admission  of,  not  subject  to  man- 
damus       223 

mandamus  to  appoint  to  defend  non  compos    .    .  224 
removal  of  cause  from  state  to  federal,  mandamus  not  granted 

for 225 

reasons    for  refusing  the  relief 230 

powers  of  federal  over  state  courts 227 

improper  removal        227  a 

surety   for  removal  of  cause  from  state  to  federal  228 
ministerial  functions  of,  mandamus  concerning   .     .     .      230-338 

general    rules    stated 230 

approval   of  bond  by,  mandamus  to  compel 231 

auditing  of  claims  by 232 

duties  of,  as  to  erection  of  public  buildings 233 

justices  of  county  court  compelled  to  receive  proof  of  deeds 

and  admit  to  record 234 

compelled  to  receive  report  of  county  surveyor    ....  234 

entering  of  judgment  by,  when  writ  granted  for    .    .      235,249 

entering  judgment  on  verdict    .  235 

signing  judgment    ...         .  235 

entering  judgment  on  report  of 

referee         236 

control  of,  over  bridges,  highways  and  railroads    ....  237 

clerks  of,  mandamus  to   issue  execution 238 

justice  courts,  mandamus  to 239-245 

allowance   of  appeals  by,  mandamus  for 246,  248 

reinstating  appeals  by,  writ  refused 247 

dismissing  appeals  by,  writ  refused 247 

receiving  verdict  by,  writ  granted 249 

compelled  to  proceed  with  trial  of  cause 250,  251 

appeal   from  damages  for  land  taken  by  railway    ....  250 

refusal  to  try  cause  for  want  of  jurisdiction 252 

of  appellate  powers,  mandamus  from 253 

payment  of  money  by,  writ  refused  for 254 

levying  school  tax  by,  writ  refused  where  court  has  acted     .  254 
inferior  court  compelled  to  proceed  according  to  mandate  of 

superior  court 255 

hearingmotion  by,  writ  granted  for 250 

action  by,  a  bar  to  mandamus  for  same  matter 257 

mandamus  as  betwen  federal  courts 258 

executing  decree  by  officer  of  subordinate  court    ....  259 

effect  of  litigation  in  another  court 260 

mandamus  to  strike  words  from  decree  refused 201 

terms  of,  mandamus  granted  to  compel  holding  at  proper 
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Sectio!!, 

COUKtS—Contimted. 

time  and  place 264 

liearing  evidence  by,  on  habeas  corpus,  writ  granted  for   .    .  366 
compelled  to  pay  damages  for  land  taken  for  highway     .     .  267 
acting  under  special  commission,  writ  refused  on  expira- 
tion of 268 

laches  a  bar  to  relief  by  mandamus  against 269 

not  compelled  to  dismiss  cause  in  pursuance  of  stipulation  270 

striking  cause  from  docket  of,  writ  refused 270 

dismissal  of  cause  by,  in  pursuance  of  military  order    .    .  271 

when    compelled 272 

compelled  to  allow  substitution  of  attorney 272 

mandamus  to,  not  made  peremptory  as  to  parties  not  notified  273 

mandamus  against  officers  of,  relator  must  show  interest  .     .  274 

mandamus  to,  to  whom  directed 275 

county,  mandamus  to  compel  assessment  to  pay  subscription 

to  stock 387 

mandamus  to,  rule  to  show  cause  should  be  granted    .    .     .  505 

form  of  mandamus  to 533,  534 

violation  of  writ  by 569 

by  what,  mandamus  granted 577-590 

CROSSINGS, 

duty  of  railway  to  construct,  enforced  by  mandamus  .    .    .  319 

CULVERTS, 

construction  of  by  railway,  mandamus  for 320 

CURATE, 

of  chapel,  restored  by  mandamus 71 

D. 

DAMAGES, 

for  lands  taken  by  railway,  mandamus  for 318,  828 

in  opening  streets  and  highways,  mandamus  to  pay    .     .    .  421 
must  be  paid  before  writ  granted  to  open 

street 422 

discontinuing  road 426 

mandamus  barred  by  remedy  at  law    .    .  429 
DEATH, 

of  relator,  abates  proceedings 437 

DECREE, 

mandamus  refused  to  strike  words  from 261 

mandamus  to  execute 263 

DEEDS,  (See  Recokdeu  of  Deeds,  Tax  Deeds.) 

execution  of  by  sheriff,  writ  granted 134 

when  refused 134 

proof  of  and  admitting  to  record,  mandamus  granted  .    .    .  234 


PAET    PIKST.  681 

DEFAULTS,  ''™™- 

control  of  courts  over,  not  subject  to  mandamus  *  .    .    .    .    ICO 

DEFINITION, 

of  mandamus j 

as  compared  with  specific  performance 1 

by  Blackstonb 3 

DEMAND  AND  REFUSAL, 

necessity  of,  contijct  of  authority 13 

distinction  as  to,  between  public  and  private  duties    .    .    13,  41 

demand  should  be  distinct  and  untrammeled 13 

when  necessai-y  to  private  corporations 281: 

when  unnecessary  against  municipal  corporations  ....  877  6 
not  necessary  before  mandamus  to  compel  holding  muni- 
cipal election 401 

second  application  on 515 

objection  for  want  of,  when  taken 515 

DEMURRER,    {See  Plb-uhnss.) 

to  alternative  mandamus,  effect  of 449 

will  not  lie  to  information 454 

to  return,  not  known  at  common  law 458,  490 

not  given  by  statute  of  Anne 490 

concilium  in  nature  of 4i)0 

given  by  statute  of  Victoria 491 " 

effect  of 493 

carried  back  to  first  defective  pleading    ....  493 

should  be  taken  in  first  instance 494 

where  return  good  in  part  and  bad  in  part  .    .    .  495 

not  allowed  with  plea  to  return 495 

motion  to  quash  in  nature  of 534 

return  in  nature  of 535 

DIRECTORS.    {See  Private  Corpobations.) 

DISCRETION,    {See  Judicial  Discretion.) 

duties  resting  in,  as  distinguished  from  ministerial  duties  .  24,  34 
general  rule  as  to    ...     .         ....         .     .         .     .  24,  31 

of  public  olBcers,  not  subject  to  conti'ol  by  mandamus  43, 44  a,  40 
in  awarding  contracts  for  public  works,  not  controlled  by 

mandamus 91-94 

of  courts,  not  subject  to  or  controlled  by  mandamus    .     156-176 
of  municipal  officers,  not  subject  to  mandamus     .     .     .     305,  418 
in  allowing  claims  against  municipal 
corporation,  not  controlled  by  man- 
damus      345,  346 

as  to  improvements 418 

of  officers,  return  to  writ 479 
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Section. 

DOCKET, 

of  justice  of  peace,  writ  refused  to  change 241 

of  court,  writ  refused  to  strike  case  from 370 

DOCTORS  COMMONS, 

mandamus  refused  to  restore  proctor  in 232,  303 

DUTY, 

must  be  due  before  mandamus  lies 13,  36 

distinction  between  public  and  private,  as  to  demand  and 

refusal 13,  41 

must  be  legally   possible       14 

of  ministerial  nature,  as  compared  with  discretionary    .    24,  34 

must  be  incumbent   by  law 25 

must  be  free  from  doubt 33 

continuing,  effect  of  expirati<m  of  office         38 

of  discretionary  nature,  not  subject  to  mandamus  ....      42 
distinction  between  public  and  private 431 

E. 

ECCLESIASTICAL  OFFICERS, 

when  restored  by  mandamus 71 

writ  refused  in  Englaud 303 

ELECTIONS,    {See  Canvassebs  of  Elections,   Cbktifcatbs  of 
Election.) 

to  office,  not  determined  by  mandamus 49 

validity  of,  not  determined  by  mandamus 53 

incidents  to,  determined  by  mandamus 55-G6 

canvass  of,  writ   granted  for 55-64 

for  governor,  mandamus  granted  to  canvassers 56 

contested,  not  interfered  with     .     .              .         57 

when  mandajnus  granted  for  hearing    ....  151 

of  county  officers,  writ  refused  for 58 

canvass  of,  not  compelled  before  time  to  act     ....  59 

certificate  of,  writ  granted  for 60 

not  concluded  by  certificate 61 

certificate  of,  effect  of  possession  de  facto 62 

returns  of,  writ  lies  for  possession  of 66 

contested,  taking  of   testimony  compelled 66 

notices  of,  when  compelled ,  66 

for  removal  of  county  seat,  not  determined  by  mandamis  ,  73,  263 

governor  of  state  not  compelled  to  declare  result  of  .    .    .  121 

court  for  contesting,  writ  granted  to  sign  bill  of  exceptions  .  215 

of  corporate  trustees,   mandamus   for 277 

books  of  registration  of,  writ  granted  to  deliver  ....  331 

municipal,  mandamus  to  compel  holding 401 

of  municipal  officers,  discretion  as  to  determining    .    .    .  408 

of  corporate  officer,  the  return 467 
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ELECTION  RETURNS.    {See  Canvassers  of  Elections,  Cekti- 
FicATBS  OF  Election,  Elections,  Votes.) 

ELECTOR, 

mandamus  to  admit,  when  refused 44 

ELEVATOR, 

delivery  of  grain  at,  mandamus  to  railway 323 

EQUALIZATION.    {See  Taxes,  Taxing  Officers.) 

EQUITY, 

possible  remedy  in,  no  bar  to  mandamus 20 

existence  of  remedy  not  conclusive 20 

where  court  of  has  acquired  jurisdiction,  mandamus  not 

granted 31, 25 

remedy  in,  must  be  effectual  to  bar  mandamus 22 

no  bar  to  mandamus  to  levy  tax  to  pay  interest  on  municipal 

bonds ,    .  383 

no  remedy  in,  to  levy  tax  to  pay  judgment  on  municipal 

bonds 393 

ERROR.    {See  Whit  of  Erbor.) 

EVIDENCE, 

mandamus  refused  to  compel  court  to  receive  ..    .    .     167,192 

hearing  of  on  liaheas  corpus,  writ  granted 2G6 

EXCEPTIONS.    {See  Bills  of  Exceptions.) 

EXECUTION, 

mandamus  to  compel  issuing  of 82,  180,  238 

control  of  courts  over,  not  subject  to  writ 158 

by  justice  of  the  peace,  mandamus  granted  for 243 

EXECUTIVE  OFFFICERS, 

quasi-judicial  functions  of,  not  subject  to  pontrol  by  man- 
damus              48 

chief  executive  of  state,  title  of,  not  determined  by  mandamus  51 

mandamus  to 118-134 

political  functions  of,  mandamus  denied 118 

conflict  of  authority  as  to  ministerial  functions 118 

ministerial  duties  of,  mandamus  granted  in  some  .states  .    .  119 

Issuing  proclamation  by'  writ  granted 119 

drawing  warrant  for  salary 119 

signing  patent  for  public  lands 119 

aiithenticating  acts  of  legislature 119 

issuing  commissions  by 119 

drawing  warrant  by,  for  payment  of  funds  to  railway    .    .  119 

weight  of  authority  against  allowing  mandamus  to  governor  130 

acts  of,  considered  only  in  executive  capacity 121 

mandamus  to  governor,  refused  for  issuing  commissions  to 

officers 121 

military  duties  of,  mandamus  refused  as  to 123 

delivery  of  bonds  by  governor,  for  services  rendered  state   .  128 
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EXECUTIVE    OFF1C:ER'5—Oonti7iued. 

governors  of  states  independent  of  federal  judiciary  .    .    .    124 

secretary  of  state,  compelled  to  revoke  license 134  a 

state   treasurer  and   auditor,  doctrine  in 

SLinnesota  and  Louisiana 124  6 

writ  refused  to  compel  certifying  act  of 

legislature   ...         125 

commissioner  of  land  office,  writ  refused  for  issuing  land 

certificates  to  railway 126 

of  United  States,  mandamus  allowed  as  to  ministerial  duties    127 
writ  refused  as  to  ordinary  official  duties  of    128 

sheriff  considered  as,  mandamus  to 133,  134 

EXEMPTION, 

mandamus  for  exempted  property  levied  upon  for  unpaid 

taxes 85 

EXTBAORDINARY  REMEDY, 

mandamus  considered  as 5, 15 

compared  with  injunction 6 

F. 

FEDERAL  JUDICIARY.    (See  Courts,  United  States.) 
FEES, 

return  of,  compelled  by  mandamus 82  a 

FERRY, 

franchise  of,  mandamus  refused  to  compel  court  to  grant    .    198 

FISCAL  OFFICERS,  (See  Auditing  Officers,  Abditob  of  State, 
Ministerial  Officers,  Municipal  Corporations,  State 
Tkbasuebb.) 

mandamus  to 100-117 

writ  refused  against,  if  nugatory 117 

FORM, 

of  proceedings,  criminal  nature   of 8 

of  alternative  mandamus 529-540 

FRANCHISE, 

corporate,  amotion  from,  early  cured  by  mandamus    ...        3 

of  office,  amotion  from  cured  by  mandamus 67-72 

in  ferry,  mandamus  refused  to  compel  court  to  grant    .    .    198 
in  private  corporation,  amotion  from 291-305 

FRAUD, 

a  bar  to  relief 36 

not  considered  on  mandamus  to  canvassers  of  elections  .    .      56 
ground  for  vacating  peremptory  mandamus 658 

FUGITIVES, 

from  justice,  mandamus  refused  to  governor  for  delivery  ol    124 
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G. 

GAKNISHMENT, 

against  county,  when  a  bar  to  relief 3C1 

GOVERNOR  OP  STATE.     (See  Exbcutivb  Offjcers.) 

title  of,  not  determined  by  mandamus 51 

election  for,  mandamus  to  board  of  canvassers 56 

mandamus  to 118-124 

political  functions  of,  mandamus  denied 118 

ministerial  functions  of,  conflict  of  authority 118 

mandamus  granted  in  some  states  119 

proclamation  by,  mandamus  granted 119 

drawing  warrant  for  salary 119 

signing  patent  for  public  lands 119 

authenticating  acts  of  legislature 119 

issuing  commissions  by,  writ  granted 119 

drawing  warrant  by,  for  payment  of  funds  to  railway    .    .  119 

weight  of  authority  against  mandamus  to 120 

mandamus  to,  principles  on  which  relief  is  refused         .    .  120 
issuing  commissions  by,  not  a  ministerial  duty  for  which 

mandamus  will  lie 121 

independence  of,  from  judiciary 120,  121 

can  not  be  compelled  to  declare  one  elected  to  oflice  .    .    .  131 

military  duties  of,  mandamus  refused  as  to 122 

delivery  of  bonds  by,  for  services  rendered  state,  writ  refused  123 
depositing  act  of  legislature  with  secretary  of  state,  writ 

refused 123 

independent  of  federal  judiciary 124 

delivery  of  fugitives  from  justice,  writ  refused     ....  124 

GRAIN, 

delivery  of  by  railway,  mandamus  allowed 322 

H. 

HABEAS  CORPUS, 

mandamus  refused  to  compel  granting  of,  or  obedience  to  .  155 

hearing  evidence  on,  mandamus  for 266 

attachment  proceedings  not  reviewable  in 576  a 

allowed  when  court  exceeds  jurisdiction 576  a 

HARBOR, 

municipal  tax  to  pay  construction  of 370 

HIGHWAYS, 

route  for,  writ  refused 44 

superintendent  of,  mandamus  refused  to 47 

applications  for  opening,  refusal  of  no  ground  for  mandamus  174 

surveyors  of,  mandamus  to  appoint 237 

damages  for  land  taken  for,  payment  compelled  by  mandamus  267 

crossing  of  by  railway,  mandamus  granted  to  construct  .    .  820 
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surveys  of,  mandamus  granted  to  record 334 

damages  in  laying  out,  supervisors  required  to  audit  claim  .  344 

duty  of  municipal  corporation  as  to,  the  general  rule  .     .     .  413 

mandamus  to  open 413 

gi-anted  notwithstanding  penalty 415 

discretion  of  municipal  officers  not  subject  to  mandamus    .  41ci 
damages  in  opening,  mandamus  for  payment  of    .     .     .  421,  429 

must  be  paid  before  mandamus  to  open     ....  423 

mandamus  to  open,  refused  where  officers  liable  in  trespass  424 
discontinuance  of,  no   bar  to  mandamus  for  damages  in 

opening 426 

expense  in  making,  apportionment  of 428 

mandamus  to  locate,  barred  by  statutory  remedy    ....  429 

degree  of  interest  requisite  for  opening 433 

damages  sustained  by,  parties  can  not  join 439 

discontinuance  of,  good  return 475 

I. 

IMPEACHMENT,      v 

remedy  by,  no  bar  to  mandamus  for  signing  bill  of  exceptions  210 

IMPROVEMENTS.  {See  Highways,  Municipal  Cokpoeations, 
Pkivate  CoKPOHATioNS,  Public  Impbovbments,  Public 
BniLDiKQs,  Raileoads.) 

INCUMBENT, 

of  office,  title  not  determined  by  mandamus 50 

judgment  against,  when  required 53 

possession  of,  no  bar  to  mandamus  for  certificate  of  election  62 

title  of,  not  determined  on  mandamus  for  custody  of  records  77 
of  office,  de  facto,  entitled  to  mandamus  for  salary  .    .    .  108, 113 

INDICTMENT, 

remedy  by,  no  bar  to  mandamus  against  public  officer    .    .  18 

no  bar  to  mandamus  for  signing  bill  of  exceptions    .    .    .  210 

INFERIOR  COURTS.    {Bee  Courts.) 

INFORMATION.    {See  Quo  Warranto.) 

INJUNCTION, 

mandamus  compared  with 5, 6 

mandamus  not  granted  in  opposition  to 23, 259 

subsequent,  no  bar  to  mandamus    .    .    .    • 23 

granting  and  dissolving  of,  mandamus  formerly  allowed  for  166 

not  now  allowed 166 

violation  of,  mandamus  for  attachment 166 

dissolution  of,  mandamus  to  grant  appeal  from 246 

against  payment  by  town  treasurer,  a  bar  to  mandamus  .    .  363 
from  federal  court   against  municipal  subscription,  eflect 

on  stale  courts 389  a 
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from  state  court  against  municipal  tax,  effect  on  TJ.  S.  courts    395 

pendency  of  bill,  not  a  good  return 483 

does  not  justify  violation  of  mandamus 567 

from  state  court,  does  not  justify  violation  in  IT.  8.  court    .    575 
INNS  OP  COURT, 

mandamus  to,  refused  for  admission  of  barrister 223 

INSIGNIA,    {See  Books,  Rbcobds,  Seal.) 

of  public  offices,  mandamus  lies  for  custody  of   ...    .     73-79 
INSOLVENT  DEBTOR, 

application  for  discharge  of,  mandamus  refused  to  compel 

hearing       165 

administering  oath  to,  writ  granted 240 

INSPECTORS  OF  ELECTIONS.    (See  Canvassbus  of  Elections, 

Cektipicates  of  Election,  Elections.) 
INSURANCE  COMPANY, 

records  of,  inspection  by  state  officers S77 

INTEREST, 

degree  of  requisite 33 

on  state  bonds,  mandamus  for  payment  of 110 

new  bnnds  in  lieu  of 123 

must  be  shown  where  mandamus  is  sought  against  officer  of 

court 274 

on  railway-aid  bonds,  mandamus  to  levy  tax  in  payment  of  382^385 
on  town  bonds,  mandamus  to  compel  payment  of  by  com- 
missioners       387 

degree  of,  necessary  to  mandamus  to  repair  streets    .    .    .    416 

in  mandamus  to  maintain  bridge 416 

distinction  between  public  and  private  duties    .    431 

conflict  of  authority 433 

required  to  maintain  bridge  or  open  road  .    .    .    433 

effect  of  statute  regulating 436 

INTERIOR.     (See  Seceetaky  of  the  Ihtekiok.) 
INTERPLEADER, 

right  of,  in  mandamus 450  a 

J. 

JAIL, 

mandamus  for  custody  of 76 

JOINDER  OF  PARTIES.     (See  Parties.) 

JUDGE,    (See  Bills  of  Exceptions,  Coukts.) 

discretion  of,  as  to  election  returns 57 

indictment  or  impeachment  of,  no  bar  to  mandamus  to  sign 

bill  of  exceptions 310 

ministerial  functions  of,  subject  to  mandamus    ....  330-237 
successor  of,  when  writ  granted  to 235 
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payment  of  money  by,  when  writ  refused 254 

duty  of  in  canvassing  election  returns 262 

extra  compensation  of,  mandamus  to  pay 836 

violation  of  writ  by 569 

JUDGMENTS,  (See  Codrts.) 

of  dismissal,  when  a  bar ,    .  30d 

entry  of  on  verdict,  mandamus  refused 167 

when  granted        235 

mandamus  to  execute,  refused  when  other  remedy  exists    ."  178 

rendering  of  by  court,  when  mandamus  refused    ....  178 

against  county  in  federal  courts,  mandamus  to  enforce    .    .  229 

entry  of,  when  mandamus  granted  for 2.35 

signing  of,  mandamus  for 235 

on  report  of  referee,  mandamus  to  enter 336 

against  county,  mandamus  refused  to  issue  execution  on    .  238 

entry  of  by  justice  of  peace,  mandamus  for 241 

against  private  corporation,  mandamus  refused  for  enforce- 
ment of 5:85 

against  municipal  corporations,  mandamus  granted  to  com- 
pel payment  of 365 

writ  granted  to  levy  tax  for  payment  of  .  377 
in  federal  court,  writ  granted  ....  377  a 
want  of  demand  and  refusal,  no  bar    .    .377  6 

against  school  district,  mandamus  to  levy  tax 378 

against  municipal  corporations,  duty  to  levy  tax  a  continu- 
ing duty '.    ...  379 

the  same  in  federal  courts,  enforced  by  mandamus  in  state 

courts 380 

on  municipal-aid  bonds,  mandamus  to  levy  tax 393 

jurisdiction  of  federal  courts      .  394,395 

conclusive  effect  of  judgment    .    .  396 
duty  of  levying  tax   need  not  be 

statutory 397 

return  to  mandamus  to  levy  tax  in  payment  of 397 

form  of,  where  relator  fails 526 

JUDICIAL  DISCRETION, 

mandamus  subject  to 6,  9 

writ  refused  in  exercise  of 9 

not  subject  to  or  controlled  by  mandamus 150-176 

JURISDICTION, 

court  first  acquiring,  will  retain 21 

in  mandamus,  original 27 

courts  of  appellate,  when  may  grant  mandamus    ....  28 

in  mandamus,  what  courts  may  exercise  in  U.  S 29 
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of  federal  courts,  only  ancillary  to  other  jurisdiction 

29,  98, 99, 393, 394 

of  inferior  tribunals,  extent  of,  when  determined  by  mandamus  69 

as  between  state  and  federal  courts 235-229, 583 

want  of,  as  ground  for  refusal  to  try  cause 253 

of  kings  bench  in  mandamus 577 

appellate  courts,  when  may  Exercise 581,  583 

of  United  States  courts  in  mandamus 583-590 

JUROES, 

mandamus  to  strike  name  from  list 90 

JURY, 

trial  by,  in  mandamus  cases 30  c 

discharge  of,  on  challenge  to  array 196 

JUSTICES  OF  PEACE, 

appeals  from,  mandamus  to  hear 150 

writ  refused  for  reinstating 154,  173 

proceedings  against  for   malfeasance,  mandamus  refused    .    170 

granting  appeal  by,  when  writ  refused 179 

dismissal  of  appeal  from,  no  ground  for  mandamus    .    .    .    191 
signing  bill  of  exceptions  by,  mandamus  refused    ....    213 

mandamus  to 239-245 

mandamus  to,  to  hear  matters  within  jurisdiction    ....    239 

enforcement  of  statute  by,  writ  granted  for 239 

mandamus  to,  not  granted  where  liable  to  action    ....    239 

ministerial  duties  of,  mandamus  granted  for 240 

entering  of  judgments  by,  writ  granted  for 241 

judgment  of  discontinuance  by,  mandamus  to  enter    .    .    .    241 

not  compelled  to  alter  entry  on  docket 241 

issuing  executions  by,  mandamus  for 243 

appeal  from,  enforced  by  mandamus 243 

errors  of,  not  corrected  by  mandamus 243  a 

not  compelled  by  writ  to  accept  report  of  referees    .    .    .    244 

perfecting  records  of,  writ  granted 245 

delivering  copy  of  recognizance  by,  writ  granted    ....    245 
substitution  of  new  bond  on  appeal  from 263 

K. 
KINGS  BENCH, 

mandamus  proceeds  from 3,  577 

exclusive  jurisdiction  of,  in  former  times 28,  577 

superintendency  of,  over  inferior  tribunals 148 

jurisdiction  of,  to  restore  attorney  by  mandamus    ....    216 

L. 
t  ACHES, 

effect  of,  on  application 30  6 

44 
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a  bar  to  mandamus  for  signing  bill  of  exceptions    ....  204 

bars  relief  by  mandamus  against  courts 269 

LAND  OFFICE, 

commissionerofj-whenmandamusrefused 39 

compelled  to  issue   patents 84 

not  required  to  issue  certificates  to  railway 

company     .* 12B 

register  of,  mandamus  to 83,  98 

mandamus  to  certifiy  accounts  of 110 

LANDS, 

patents  for,  mandamus  refused 43, 132 

mandamus  granted 84, 119, 133 

conflicting  claims  to,  bow  far  controlled 84 

certificates  of  purchase  of,  mandamus  refused 98 

deed  of  by  sberiflf,  when  writ  granted 134 

when  refused 134 

sale  of,  in  payment  of  subscription  to  railway 194 

taken  by  railway,  mandamus  to  assess  and  pay  damages  for  318 

purchase  of  by  municipal  oflicer,  writ  granted  for    ....  333 
LEASE, 

agreementfor,  not  enforced  by  mandamus 28 

LEGAL  REMEDY.    (See  Remedy  at  Law.) 
LEGISLATIVE  OFFICERS, 

mandamus  to,  refused   as  to  legislative  duties 135 

granted  as  to  ministerial  duties 136 

LEGISLATURE, 

control  of,  over  mandamus 30  a 

member  of,  mandamus  to  audit  salary 101 

acts  of,  mandamus  to  governor  to  authenticate 119 

writ  refused   to   compel  governor  to  deposit  with 

secretary  of  state 123 

writ  refused  to  compel   secretary  of  state  to  certify  125 

officers  of,  mandamus  refused 135 

when  granted 130 

LICENSES, 

granting  of,  mandamus  refused 44 

when  granted 88 

by  courts,  writ  refused 174 

by  municipal  authorities 327 

LIMITATIONS,  STATUTE  OF, 

whether    applicable  to  mandamus 306 

when   a  bar  to  mandamus  to  clerk  of  court 82 

•when  a  bar  to  mandamus  for  drawing  warrants  upon  county 

t/i'easurer 355 
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LORDS  OF  TREASURY, 

■writgrantedto,  for  payment  of  pension 127 

LOWEST  BIDDER.    {See  Contracts,  Public  Wobes.) 

M. 

MAGISTRATES, 

granting  of  licenses  by,  mandamus  refused 44 

administering  oatli  of  insolvency  by,  writ  granted  .    ,    ,    .  240 

appeal   from,  enforced   by   mandamus 243 

MASTER  IN  CHANCERY, 

mandamus  refused  for  reference  to 172 

MAYOR, 

mandamus  to,  to  deliver  corporate  seal 74,329 

leasing  lands  by,  vrrit  refused  for 325 

assessment  of  damages  by,  in  opening  railway 328 

not  compelled  to  sign  warrant  for  labor 342 

payment  by,  for  services  rendered,  what  relator  must  show  364 
compelled   to  issue  bonds  and  pay  judgment  for   land  con- 
demned       366 

compelled  to  swear  in  clerk 406 

swearing  in,   efl'ect  of  ouster  in  quo  warranto 405 

compelled  to  appoint  commissioners 427 

return  to  mandamus  by 480 

MEDICAL  SOCIETY, 

admission  to   membership  in 287 

expulsion   from 802 

MILEAGE, 

of  legislator,  writ  granted  to  certify 136 

MILITARY  DUTIES.    (See  Governok  of  State.) 

MILITARY   OFFICERS.    (See  Court  Martial,  Governor  of 
State.) 

MINISTER, 

mandamus  refnsed  for  restoration  of 71 

mandamus  to  admit  to  church 282 

mandamus  to  restore  10  church 297 

effect  of   subsequent   disqiwliflcation    ....    571 

MINISTERIAL  DUTIES.    (See  Ministerial  Officers.) 

writ  granted  for 24, 34 

general  rule  as  to    . 24, 34 

of  governor  of  state 118-121 

of  executive  otlicers  of  United  States 127 

of  taxing  officers,  mandamus  for 139 

of  courts,  mandamus  for 230-238 

of  justices  of  the  peace,  mandamus  for 240-241 

of  municipal  officers  in  drawing  warrants  for  payment    .    .    851 
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rule  as  to,  where  entrusted  with  quasi-judicial  functions    .    46,47 

general  rule  authorizing  mandamus  to 80 

clerks  of  court,  mandamus  to 81,  83 

recorders  of  deeds,  rule  as  to 83 

register  of  land  office 83 

commissioner  of  land  office 84 

state  land  agent 84 

state  auditor,  mandamus  to  issue  hank  notes 80 

state  treasurer,  railway-aid  honds 80 

assessor  of  taxes,  compelled  to  assess  lands  liable    ....      87 
county  treasurer,  compelled  to  assign  tax  certificates    .    .      87 

officers   entrusted  with  granting  licenses 88. 

officers  entrusted  with  collecting  money 89 

jury  commissioner 90 

officers  entrusted  with  awarding  contracts  for  public  works  91-94 

not  required  to  perform  duty  before  due 96 

not  compelled  to  obey  inferior  court 96 

judicial  functions  of,  mandamus  refused 97 

when   subject  to  mandamus  in  U.  S.  courts 98 

auditing  and  fiscal  officers,  mandamus  to 100-117 

auditing  officers,  mandamus  as  to  ministerial  duties  .  .  .  101 
writ  refused  as  to  discretionary  powers  .  102 
compelled  to  draw  warrant  for  demand  due  104 
compelled  to  draw  warrant  for  salaries  .  105 
the  same  for  materials  furnished  state  .  .  106 
mandainus  to,  to  affix  seal  to  warrant  for  money  due  .  .  .  107 
payment  of  warrants  by,  mandamus  granted    ....      113-117 

MUmCIPAL-AID  BONDS, 

affidavit  as  to  consent  of  tax-payers  .........  47 

payment  of  interest  on,  mandamus  granted  to  levy  tax  .    383-385 

title  to  bonds  need  not  be  shown 383 

remedy  in  equity  no  bar  to  mandamus     .    .    .  383 

regularity  of  election  need  not  be  inquired  into  384 
presumption  in  favor  of  regularity  of  preliminary  proceedings  384 
writ  not  granted  where  bonds  invalid  for  want  of  assent  of 

tax-payers 385 

delivery  of  to  railway,  enforced  by  mandamus 389 

mandamus  to  issue  to  railway,  mere  vote  of  county  not 

sufficient 390 

delivery  of  to  railway,  writ  refused  where  railway  exacts 

unreasonable  conditions 391 

jurisdiction  of  federal  courts  over 393 

judgment  on,  mandamus  to  levy  tax 393 

jurisdiction    generally   exercised  in    federal 

courts 394 
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judgment  on,  conclusive  efl'ect  of •    .    .    .    ,    396 

relative  powers  of  state  and  federal  courts 395 

duty  to  levy  tax,  need  not  be  statutory 897 

requisites  of  return 897 

surrender  of  when   invalid 400 

signing  of,  for  municipal  improvements 435 

violation  of  mandamus  to  levy  tax  for    .    .    , 573 

MUNICIPAL    COEPO  RATIONS,     (See   MtJHicrAL-Aiu   Bonds, 

Municipal  Taxation.) 
advertising  of,  writ  refused  to  designate  paper  ...         .48 
common  council,  not  compelled  to  admit  city  assessor  to 

office      51 

county  officers,  writ  refused  for  election  of 58 

city  elections,  highest  number  of  votes 60 

seal  of,  writ  granted  to  deliver 74 

county  officers,  compelled  to  hold  office  at  proper  place  •  .  79 
collectors  of  taxes,  mandamus  to  appoint  refused  ....  97 
judgments  against  in  federal  courts,  mandamus  to  enforce  .  329 
claims  against,  auditing  and  payment  of  by  court  ....    332 

public  buildings  of  county,  erection  of 233 

judgment  against  county,  writ  refused  to  issue  execution  on    238 

mandamus  to 328-429 

■writ  granted  to  set  in  motion 323 

imperative  duties  of,  enforced  by  mandamus  • 324 

county  commissioners,  writ  granted  to  compel  setting  aside 

specific  fund ....    324 

town  authorities,  compelled  to  pay  over  taxes  for  teachers' 

institutes         334 

creating  particular  fund,  writ  granted  for 324 

compelled  to  raise  money  for  support  of  poor 324 

surveys  of  highway  commissioners,  mandamus  to  record  .  324 
designating  newspaper  for  publicftion  of  laws     .    .    .      324  a 

determining  amount  of  official  bond 324  a 

renting  premises  for  municipal  purposes 334  a 

care  of  pauper 324  a 

illegal  contract,  relief  denied 334  a 

discretionary  powers  of,  not  subject  to  mandamus    .     .    .    335 

erection  of  county  buildings,  writ  refused  for 325 

leasing  lands  by  mayor  of  city,  writ  refused 325 

approval  of  bonds  of  officers,  mandamus  for 336 

appointment  to  offices  in,  writ  denied 326 

granting  licenses  by,  mandamus  for 327 

where  officers  of  have  acted,  mandamus  refused  ....  328 
books  and  records  of,  mandamus  granted  for  custo  3y  and 

delivery 329 
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books  and  records  of,  relator's  right  must  be  clear    .    .    .  329 
writ  gi-anted  for  correction  of  .     .     .329(1 

writ  granted   for  ii.spection  of    .    .  330 

degree  of  interest  required     .    .    .  330 

school  hoards,  mandamus  to 332 

use  of  text  books,  writ  granted  for 332  a 

officers  of,  compelled  to  follow  instructions 333 

refusal  to  accept  office  in,  a  ground  for  mandamus  ....  334 
removal  of  officers  of,  writ  refused  to  call  meeting  for  .  .  334 
writ  granted  against  persons  acting  for  without  authority  .  335 
distribution  of  public  fund  of,  writ  refused  where  unavailing  336 
mandamus  to,  to  whom  writ  should  be  directed  ....  337 
claims  against,  auditing  and  payment  of  ...  338-367 
writ  refused  to  auditing  officers  where  rem- 
edy at  law 339 

payment  of  county  orders,  writ  refused  for 340 

salaries  due  from,  mandamus  refused  to  compel  payment    .  341 

warrant  for  labor  for,  writ  refused  to  compel  mayor  to  sign  342 
payment  of  money  by,  writ  refused  where  doubt  as  to  person 

entitled 343 

tax  illegally  imposed  by  supervisors,  writ  refused     .     .    .  343 
claim  against  for  injury  in  laying  out  road,   mandamus  to 

audit 344 

discretion  of  officers  in   allowing  claims   against,  not  con- 
trolled by  mandamus •     .     .    .  345 

where  officers  have  acted  on  claims  against,  mandamus  re- 
fused        346 

officers  of,  when  estopped  by  their  own  decision  as  to  allow- 
ing claims     ...  347 

auditing  officers  of,  mandamus  granted  to  set  in  motion,  but 

not  to  coutrol  action 348 

county  supervisors,  when  compelled  to  audit  claims    .     348,  350 
claims  against,    jurisdiction  of    officers    over    tested  by 

mandamus 349 

drawing  warrants  for  demands  against,  writ  granted  for  .    .  351 

writ  refused  where  no  funds 353 

by  county  auditor,  when  mandamus  allowed  353 

refused  where  contract  ultra  vires    .    .    .  354 

mandamus  barredby  statute  of  limitation  355 
payment  of  claims  against,  mandamus  granted  where  claims 

allowed 356,  357 

compelled  to  pay  money  appropriated  for 

certain  services 356 

compelled  to  pay  warrant  drawn  on  special 

fund  for  special  indebtedness    ....  357 
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paymentof  claims,  delivery  of  bonds  in  payment    .    .    .      357  ix 
mandamus  not  allowed  until  refusal     .    35y 
not  allowed  until  claim  is  audited     358,  360 
not  allowed  when  anything  undone    .     358  a 
want  of  notice    .    .     858  a 
claim'  allowed  through 
fraud       .    .    .  358  a 
only  allowed  where  officer  holds  corpo- 
rate funds ■.     359,  363 

only  allowed  where  services  contracted 

for  by  proper   authority 360 

not  granted  when  other  remedy  at  law     361 
not  granted  when   claim  not  allowed     .     361 

elTect  of  garnishment 361 

effect  of  expiration  of  term  of  offlcers  .  •  363 

injunction  against 363 

payment  limited  to   amount  of  fund     .    363 

payment  by  mayor  for  services  rendered   364 

bonds  of  city,  writ  refused  to  deliver  in  satisfaction  of  warrants   364 

judgments  against,  mandamus  to  compel  payment  of   .      365,  366 

county  treasurer  compelled  to  pay  funds  to  town  treasurer  .     367 

effect  of  delay,  or  doubt 367  a 

resignation  no  bar       367  b 

municipal  taxation  and  municipal-aid  bonds  ....  368-400 
levying  tax  by,  writ  granted  when  duty  absolute  ....    369 

when   claim   allowed 369  a 

for  public  buildings  and  harbors  ....  370 
writ  only  granted  to  protect  private  rights  .  371 
power  and  duty  must  be  clear  ....  371  a 
judgment  must  conform  to  law  of  state  371  b 
for  improvement  of  public  park     ....     373 

for  bounties  to  volunteers 373 

for  support  of  schools         374 

county  supervisors,  duties  of  concerning  taxes,  enforced  by 

mandamus 375 

judgment  against,mandamus  to  levy  tax  in  payment  of  377-381 
taxing  power  of,  mandamus  granted  with  much  caution  .  381 
railway-aid  bonds  of,  mandamus  to  levy  tax  to  pay  interest  on 

383-385 
destruction  of  county  records,  when  a  bar  to  mandamus  .  386 
subscription  to  railway  stock  by,  mandamus  to  enforce  .  .  389 
effect  of  injunction  as  between  state  and  federal  court  .  389  a 
preliminary  conditions  must  be   complied  with    .     .    .       389  b 

effect  of  fraud       889  6 

mere  vote  of  county  not  suflSoient 390 
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delivery  of  bonds  of  to  railway,  when  writ  refused    ...     391 

jurisdiction  of  federal  courts  over 393 

judgment  on  bonds  of,  mandamus  to  levy  tax 393 

jurisdiction  of  federal  courts 394 

effect  on  U.  S.  courts  of  injunction  from  state  court     895 
jurisdiction  of  U.  S.  courts  not  aflFected  by  subse- 
quent legislation  or  decisions  of  state      .    .     .    395 
judgment  on  bonds  of,  not  to  be  impeached     .     .    396 

duty  of  to  levy  tax,  need  not  be  statutory 891 

apportionment  of  county  indebtedness 398 

subscription  by,  return  to  writ 399 

surrender  of  invalid  bonds  to 400 

holding  municipal  election,  mandamus   granted  for    .    .    .    401 

municipal  offices,  mandamus  for  admission 403 

discretion  as  to  admission  of  officers,  not  subject  to  mrndamus  403 
striking  voter's  name  from  list    .         .         .     .         ....    404 

board  of  public  works,  mandamus  to  consider  nomination  .    404 
swearing  in  mayor,  effect  of  ouster  in  quo  warranto    .     .    .    405 

affixing  seal  of  to  certificate  of  election 406 

amotion  from 407-413 

from  common  council 408 

of  clerk  of  county  commissioners 409 

of  policemen 409 

liability  of  officer  to  second  removal,  writ  refused  .  410 
suspension  for  just  cause,  writ  refused  ....  410 
notice  before  removal  of  officer    .......    411 

return  to  the  writ 413 

municipal  improvements,  streets  and  highways  ....  413-439 

duty,  enforced  by  mandamus         413 

repairing  streets  by  common  council 414 

obstruction  of  streets 414 

maintaining  toll  ferry  ...         414 

mandamus    to    oiDen    highway,    notwithstanding 

penalty 415 

doubt  as  to  existence  of  road 415  a 

contract  rights  not  enforced 415  a 

mandamus  for,  conditions  necessary    .    .    .    .417,418 
discretion  as  to,  not  controlled  by  mandamus      418-421 
payment  of  damages  in  opening  streets     .     .    .  421,  423 
doubt  as  to  mode  of  contracting  for  county  build- 
ings   423 

proceedings  in  opening  streets  presumed  regular  434 
•writ  refused  to  open  road  where  officers  liable  in 

trespass 484 

signing  bonds  of,  for  public  improvements    .    .    .    435 
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county  compelled  to  pay  for  public  improvements    425 
condemnation  of  property  for  street  extension   .     .    426 
appointment  of  commissioners  concerning  wharf- 
Leads    437 

apportionment  of  expense  in  making  highway    .    438 
writ  refused  concerning  highways,  where  remedy 

at  law ....    429 

restoration  to  common  council,  joinder  of  parties  not  allowed  439 

mandamus  to,  joinder  of  parties  respondent 443 

change  in  officers 44i3 

mandamus  to  county,  parties 444 

mandamus  to  restore,  return  to 467,  481 

power  of  amotion  from,  need  not  be  stated  in  return     .    .     .    469 

amotion  from,  requisites  of  return 473,474 

return,  by  whom  made 480 

service  of  alternative  writ  on 517 

form  of  mandamus  to 535 

mandamus  to,  how  directed 543 

orders  against  school  district,  when  judgment  reversed    .     .    501 
violation  of  mandamus  by 573,  574 

MUNICIPAL  TAXATION, 

distinction  between  ministerial  and  discretionary  duties 

applied  to       368 

levying  of,  mandamus   granted  when  duty  imperative    .     .    369 

when  claim  allowed  .    .      369  a 

for  public  buildings  and  hr.rbors,  writ  allowed 370 

writ  only  granted  to  protect  private  rights         371 

power  and  duty  must  be  clear  and  debt  liquidated     .    .     .  371  a 

judgment  must  conform  to  law  of  state 3716 

for  park  improvements,  when  writ  granted 372 

for  payment  of  bounties  to  soldiers 373 

for  support  of  public  schools 374 

duties  of  supervisors  enforced  by  mandamus 375 

for  removal  of  county  seat 376 

for  payment  of  judgments  against  municipal  corporation    .     377 

in  federal  courts 377  a 

demand  and  refusal  unnecessary 377  h 

to  pay  judgment  against  school  district 378 

duty  of  levying  to  pay  judgment,  a  contiLuing  duty    ...    379 
to  pay  judgment  in  federal  courts,  writ  granted  from  state 

courts 3S0 

original  defenses  not  entertained 380 

iiiandamus  to  set  in  motion,  cautiously  granted  ...    .    .    .    381 

to  pay  interest  on  railway-aid  bonds 382-385 

writ  refused  for,  where,  records  destroyed 386 
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levy  of,  partial  compliance  not  sufficient 388 

in  payment  of  county  bonds 388 

jurisdiction  of  federal  courts  over 392,  394,  395 

to  pay  judgment  on  municipal-aid  bonds 393 

eflfect  on  U.  S.  courts  of  injunction  from  state 

court 395 

powers  of  federal  courts,  not  aflFected  by  subsequent  action 

of  state 395 

conclusive  etfect  of  judgment 39() 

duty  of  levying  need  not  be  statutory 397 

return  to  mandamus 397 

ajjportionment  of  county  indebtedness 398 

NAVY.    (See  Secebtaky  of  the  Navx.) 

NEAVSPAPER, 

writ  refused  to  designate  for  advertising  of  municipal  cor- 
poration       48 

refused  to  designate  for  publishing  letter  list 93 

granted  to  designate  for  publication  of  laws 324  a 

NEW  TRIAL, 

discretion  of  courts  over,  not  subject  to  mandamus    .    ,    .    ICO 
former  doctrine  in  New  Yorli 101 

NON  COMPOS  MENTIS, 

attorney  for  defense  of,  mandamus  to  appoint 224 

0. 

OATH  OF  OFFICE, 

mandamus  to  administer 53,  81 

effect  of 53 

when  refused 175 

OFFICERS,  (See  Auditing  Offioees,  Election,  Esecutivb  Offit 
GEES,  Legislative   Officers,  Ministeeial   Officees, 
Taxing   Officees,  Municipal   Coepoeations,  Pkitate 
corpoeations.) 
mandamus  to,  the  most  important  branch  of  the  jurisdiction      31 

may  be  set  in  motion  by  mandamus 33 

specific  duty  incumbent  on,  may  be  enforced 33 

doubt  as  to  powers  of,  a  bar  to  relief 33 

writ  not  granted  for  unofficial  act,  or  abstract  question     .    .   33  n. 

discretion  of,  not  subject  to  mandamus 34,  43 

remedy  against  on  bond,  no  bar  to  relief 35 

duty  must  be  due  and  performance  refused 36 

must  be  actually  in  being 37 

expiration  of  term,  effect  of 37,33 
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commissioner  of  land  office 39 

slate  comptroller 40 

demand  and  refusal,  rule  as  to 41 

not  controlled  in  examining  evidence  and  forming  judgment      43 

of  registration 44 

discretion  of,  not  controlled 44  a,  46 

attorney  general  of  stale,  rights  of  as  to  filing  information  .      45 

ministerial  officers  entrusted  with  quasi-judicial  functions  46,  47 

executive  officers  entrusted  with  quasi-judicial  functions    .      48 

title  to  and  possession  of,  not  determined  by  mandamus    .      49 

writ  not  granted  to  admit  to  office  already  filled    ....      50 

swearing  in,  when  mandamus  granted 53 

when  refused 175 

election  of,  validity  not  determined  by  mandnmus  ....      53 

appointment  to,  when  writ  refused      .     .  .     .   54,  175 

incidents  to  title   and  possession,  may  be  determined  by 

mandamus       55, 56 

writ  lies  to  canvassers  of  elections 56 

how  far  election  returns  conclusive 56  a 

of  county,  writ  refused  for  election  of 58 

certificates  of  election  of,  general  rule  as  to 60 

commissions  of,  mandamus  to  compel  issuing      ....     55,  65 

amotion  of 67-73 

mandamus  the  appropriate  remedy 67 

effect  of  disregarding  common-law  rules    ...      68 

discretion  as  to  removal  of 69 

removal  for  due  cause 69 

mandamus  to  restore,  not  granted  to  officer   de 

facto       70 

ecclesiastical,  removal  from,  when  corrected  by  mandamus  .      71 

books  and  records  of,  mandamus  granted  for 73-79 

insignia  of,  mandamus  lies  for 73-79 

mandamus  to  compel  holding  office  at  proper  place    ...      79 

ministerial,  mandamus  to 80-99 

ministerial  duties  of,  the  general  rule 80 

clerks  of  court,  mandamus  to 81,83 

recorders  of  deeds 83 

land  officers 83,  84 

state  auditor,  mandamus  to  issue  bank  notes 86 

state  treasurer,  mandamus  for  railway-aid  bonds     ....      86 

assessor  of  taxes 87 

county  treasurer 87 

licensing  officers,  mandamus  granted  to 83 

duty  of,  in  collecting  money 89 

commissioner  for  selecting  jurors 90 
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officers  entrusted  with  awarding  contracts  for  public  works  91-94 

postmaster,  publishing  letter  list 95 

duties  of,  not  compelled  before  due 96 

not  compelled  by  mandamus  to  obey  inferior  court     ...      90 

judicial  functions  of,  not  subject  to  writ 97 

of  United  Slates,  when  subject  to  mandamus  in  federal  courts 

98,99 

auditing  and  fiscal  officers,  mandamus  to 100-117 

auditing  officers,  the  general  rule 101,103 

mandamus  to  audit  salary  ....  101, 103 
mandamus  for  drawing  warrant  .  .  104, 106 
mandamus  to  draw  warrant  for  salary  .  .  105 
mandamus  to  affix  seal  to  warrant    .    .     .    107 

public,  writ  refused  for  auditing  accounts  of 109 

compelled  to  pay  warrants  drawn 112-117 

salary  of,  mandamus  to  compel  payment 113 

discretion  of,  in  allowing  claims,  not  controlled  by  mandamus  115 
fiscal,  mandamus  against,  refused  where  nugatory       .    .     .     117 

executive,  mandamus  to 118-134 

conflict  of  authority 118 

governor  of  state 118-124 

ministerial  acts  of,  mandamus  granted  in  certain 

states ....    119 

weight  of  authority  against  interference  .  .  .  120 
issuing  commissions  by  governor,  writ  refused  .  121 
military  duties  of  governor,  mandamus  refused  .  123 
chief  executive  of  state,  independent  of  federal 

judiciary 124 

secretary  of  state,  writ  refused  when 125 

commissioner  of  land  office,  writ  granted  when 126 

executive  officers  of  United  States,  writ  granted  for  minis- 
terial duties .         .    137 

writ  refused  as  to  ordinary  official  duties  128 

secretary  of  treasury,  writ  refused  to 129 

secretary  of  the  navy,  writ  refused  to 130 

secretary  of  interior,  writ  refused  to 133 

sheriffs,  mandamus  to 183, 134 

legislative  officers,  mandamus  refused  as  to  legislative  duties  135 
writ  granted  as  to  ministerial  duties  .    .    136 

taxing  officers 137-146 

successors  in  office,  mandamus  to 441 

mandamus  to,  directed  by  official  title 542 

OFFICIAL  BOND.    {See  Bond.) 
OBIGIN, 

of  mandamus,  very  ancient 3 
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in  court  of  kings  bench 3 

introduced  to  supplement  existing  jurisdiction  of  courts.    .      15 
ORIGmAL  JURISDICTION.    (Bee  Juiiisdiction.) 
ORIGINAL  PROCEEDING, 

mandamus  considered  as  an 8,  27 

OUSTER, 

judgment  of, necessary  before  mandamus  lies  to  compel  rec- 
ognition of  officer 53 

P. 

PARTIES, 

not  before  the  court,  writ  refused 9 

not  interested,  refused  relief 33 

to  cause,  change  of,  writ  refused 173 

to  whom  writ  directed,  when  issued  to  municipal  corporation  337 

for  whom  writ  is  granted   .    .         430-439 

when  issued  in  name  of  state  or  sovereign 430 

attoi'ney  general,  when  necessary  relator 430  a 

degree  of  interest  required 431, 432 

distinction  as  to  public  and  private  duties    431 

conflict  of  authority 432 

to  maintain  bridge  or  open  road      .    .    .    433 

canvassing  election  returns 433,436 

who  may  be,  in  cases  of  public  right 433 

to  mandamus  for  payment  from  public  fund 434 

effect  of  too  many  joining 434 

to  compel  turnpike  company  to  repair  bridge 435 

effect  of  statute  fixing  interest  of 436 

no  survivorship  of  action , 437 

successor  in  oflBce,  when  may  prosecute 437 

to  mandamus  to  admit  child  to  public  school 438 

compel  use  of  text  books 438 

separate  parties  can  not  join 489 

against  whom  writ  is  granted 440-447 

general  rule  as  to  parties  respondent 440 

rule  as  to  successors  of  ofiicers 441 

to  mandamus  to  municipal  corporations 442 

change  in  municipal  officers 443 

to  mandamus  to  county  board  of  commissioners     ....    444 
to  pay  interest  on  railway-aid  bonds  ....    445 

to  inferior  court 446 

member  of  board  may  be  relator  against  board    ...         .  447  a 

PARTNERSHIP, 

sale  of  effects  of,  writ  refused  to  allow  appeal  from     ...    248 
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SECTtON. 

PATENT, 

for  public  lands,  writ  refused 43, 133 

when  granted 132 

for  swamp  lands,  when  granted 84 

by  governor  for  state  lands,  writ  granted 119 

PATENTS, 

reissue  of,  writ  refused  for  examination 131 

PAYMENT,     [See  Warrants.) 

of  money,  when  required  by  mandamus 116  a 

PENALTY, 

against  officer,  no  bar  to  mandamus 35 

PENDENCY  OF  ACTION, 

when  a  bar  to  relief 9 

PENSION, 

payment  of,  when  enforced  by  mandamus 127 

payment  by  secretary  of  navy,  wril  refused 130 

PEREMPTORY  MANDAMUS,     (5««  Violation.) 

amendment  to,  not  allowed 519 

definition  of 547 

compared  with  perpetual  injunction 547 

when  granted  al  common  law 547 

when  under  statute  of  Anne        547 

not  ordinarily  granted  in  first  instance 547  a 

must  conform  to  alternative  writ 548 

order  of  court  on  granting 548 

no  return  allowed  to       549 

objections  to,  allowed  on  attachment  for  violation    ....  549 

facts  in  alternative   writ  must  be  established 550 

not  granted  on  incomplete  record 550 

return  enforced  to  altei'native  writ .    .  551 

insufficiency  of  return 551 

not   granted   where   act  already  performed 551 

not  granted  on  ex  parte  application 5.53 

when  issued   without  alternative  writ 553 

granted   against  recorder  of  deeds  iu  first  instance     .     .    .  553 

granted  on  rule  to  show  cause 553 

on   application  for,  return   1  alien  as  true 554 

to  sign  bill  of  exceptions         555 

writ  of  error,  not  allowed  at  pommon  law 556 

not  under  statute  of  Anne 556 

allowed  by  recent  statute  in   England    .    1    .  556 

allowed  in  this   country 557 

may  be  vacated  on  ground  of  fraud '.    .    .    .  558 

not  granted  non  obstante  veredieto 559 

refused  where  one  of  several  defenses  sustained    ....  560 

must  state  precise  thing  required 561 
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reasonable  certainty  sufficient  as  to  public  duty    ....  561 

amendments  to,  not  allowed 56'3 

refused   on  insuHicient  petition,  notwithstanding  verdict    .  563 

corresponds  to  altei'native    writ   in    form 564 

violation  of 565-576 

PEW, 

mandamus    refused  for  possession  of "283 

PLEADINGS, 

court  not  compelled  by  mandamus  to  receive  plea    .    .  154 

discretion  of  courts  over,  not  controlled  by  mandamus     .  157,  193 

appearances  in  chancery  causes,  not  subject  to  control   by 

mandamus 157 

granting  feigned  issue  by,  writ  refused 157 

in  mandamus 418 

common-law  principles  applicable 448 

statute  of  Anne,  recognized  in  this  country 448 

alternative  writ  cori'esponds  to  declaration 449 

effect  of  demurrer  lo  alternative  writ 449 

requisites  of  petition  or  application 450 

right  of  interpleader 450  m 

alternative  writ  open  to  usual  modes  of  pleading    ....  451 

plea  in  abatement  to 453 

plea  in  abatement  not  allowed  in  California 453 

plea  of  pendency  of  quo  warranto 453 

defects  in  alternative  writ,  when  taken  advantage  of  .     .     .  454 

information  not  open  to  demuiTer 454 

effect  of  motion  to  quash  application 455 

mandamus  to  issue  tax  deed 456 

return  to  alternative  writ 457-487 

the  return  defined 457 

statute  of  Anne,  provisions   of 457,  458 

pleadings  assimilated  to  ordinary  actions 459 

return,   traverse   of 459 

functions  of 460 

resjiondent  must  make 460 

intendment  in  favor  ol 461 

sufficiency  of 461 

presumption  as  to  truth  of 463 

joinder  of  defenses  in 463 

strictness  at  common  law 464 

obedience  to  the  writ 465 

may  traverse,  or  may  confess  and  avoid    ....  460 

by  way  of  traverse 467 

conclusions  of  law  not  stated  in 468 

matter  of  law  need  not  be  stated  in 469 
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reluiD,  test  of  by  way  of  traverse 470 

certainty  in,  somewhat  relaxed 471 

argumentative  return  bad 472 

confession  and  avoidance 473 

requisites  of 474 

existing  cause  at  time  of  return  allowed    ....    475 

of  not  elected 476,478,481,483 

inconsistent  defenses 477 

negative  pregnant 478 

discretionary  powers  of  officers 479 

by  municipal  corporation,  by  whom  made    .    .    .    480 

amotion  from  private  corporation 481 

pendency  of  injunction  bill  not  good  return    .    .    .    483 

want  of  funds 484 

record  of  official  board  taken  as 435 

alias  and  pluries  writs,  return  to 480 

return  need  not  be  verified 487 

pleadings  subsequent  to  return 488-497 

motion  to  quash  return 488,  489 

no  demurrer  to  return  at  common  law    ....    490 

concilium  in  lieu  of  demurrer 490 

demurrer  to  return,  given  by  statute  of  Victoria    ....    491 

effect  of 492 

carried  back 493 

when  taken 494 

return  good  in  part  and  bad  in  part 495 

demurrer  and  plea  not  allowed  to  return 495 

relator  may  plead  to  or  traverse  return 496 

effect  of  pleading  to  return 490 

no  reply  to  return  under  code 497 

POLICEMEN, 

mandamus  to  restore 409 

POSSEBSION, 

of  oflice,  not  determined  by  mandamus 49 

incidents  to,  may  be  determined 55-61) 

POSTMASTER, 

mandamus  refused  against,  for  publication  of  letter  list  .    .      95 
POSTMASTER  GENERAL, 

mandamus  to,  for  ministerial  duties 127 

POWER, 

not  created  by  mandamus 7 

PRACTICE, 

of  courts,  not  subject  to  mandamus 163 

in  mandamus  to  sign  bills  of  exceptions 214 

in  mandamus  in  general 498-528 
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wide  divergence  in 498 

siimmary  procedure  at  common  law 499 

rule  to  show  cause  at  common  law 500 

eflFect  of  common-law  procedure  act  in  England 501 

practice  in  granting  in  this  country 502 

rule  to  show  cause  in  some  states 503 

practice  in  Wisconsin ; 504 

rule  to  show  cause  the  hetter  practice  against  courts    .    .    .  505 

rule  vacated  where  not  stated  clearly 505 

relator  has  affirmative  on  rule  to  show  cause 506 

issue  of  fact,  how  tried 506 

verification  hy   affidavit 507 

verification  by  public  prosecutor  not  required 507 

one  of  several  relators  may  verify 508 

affidavits,  omission  in  writ  not  supplied  from 508 

should  not  be  entitled 509 

not  allowed  as  replication  to  return 510 

defects  in  notice  waived  by  return 511 

motion  to  quash,  when  not  entertained 511 

granting  or  refusing  alternative  writ  not  subject  to  error  or 

appeal 513 

alternative  writ  not  issued  by  clerk 51;! 

time  allowed  for  return 513 

application  for  writ,  not  entitled 514 

contents  of 514 

courts  averse  to  second 515 

when  made 510 

service  of  alternative  writ,  on  whoni  and  how  made    .    .    .  517 

on  railway  company 517  a 

practice  as  to  costs 518 

amendment,  allowed  to  alternative  writ 519 

not  to  peremptory  writ 519 

not  allowed  to  affidavit 520 

allowed  to  return 520 

motion  to  quash  alternative  writ,  effect  of 521 

will  lie  for  what  ....  522 

when  made 528 

petition  in  lieu  of  alternative  writ 524 

effect  of  motion  to  quash 534 

return  in  nature  of  demurrer 525 

form  of  judgment  where  relator  fails 526 

leave  to  plead  over 527 

motion  for  peremptory  writ  on  return 527 

practice  in  United  States  courts 528 

amendments  not  allowed  to  peremptory  writ 562 

45 
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Section 
PBACTICli^— Continued. 

peremptory  writ  set  aside  to  amend  alternative 563 

in  proceeditigs  for  contempt 576 

PREROGATIVE  WRIT, 

mandamus  originally  a 3 

still  a  prerogative  writ  in  England 3 

but  not  in  United  States         3,  4 

change  from,  to  ordinary  remedy o 

effect  of  prerogative  theory  as  to  parties 430 

PRINTING, 

mandamus  refused 48 

contracts  for,  writ  refused 48,  91 

laws  of  state,  mandamus  in  aid  of 94 

PRIVATE  CORPORATIONS,    (See  Amotion,  Eeanohisb,  Munici- 
pal CORPOKATIONS.) 

tax  against,  mandamus  in  aid  of 143 

mandamus  to,  the  jurisdiction  well  established  .    .    .  376-333  o 

the  general  rule  stated 377 

trustees  of,  required  to  hold  meeting  to  elect  successors  .    .    377 

records  of  insurance  company,  inspection  of 377 

stockholders  of,  list  furnished  state 377 

trustees  compelled  to  call  election 377  a 

right  of  burial  in  cemetery 377  a 

duty  of  furnishing  water 277  a 

officers  of,  discretion  not  conlrolled  by  mandamus      .    .     .    378 
writ  not  granted  to  minority  where  majority  can 

act 379 

mandamus  to,  refused  where  there  is  a  visitor 280 

college  officers  and  fellowship         380 

seal  of,  mandamus  to  compel  affixing 281 

religious,  mandamus  to  enforce  trust 283 

mandamus  to,  barred  by  other  remedy  at  law 383 

demand  and  refusal  of  duty,  when  necessary 284 

payment  of  interest  by,  on  certificates  of  stock 285 

judgment  against,  writ  refused  for  payment  of 285 

when  writ  refused  to,  for  holding  election 286 

admission  to  membership  in,  when  writ  allowed     ....    287 

office  in,  mandamus  to  admit  to 28b 

not  compelled  by  mandamus  to  allow  subscription  to  stock  ,    289 

furnishing  commodity  by,  writ  granted 390 

amotion  from       291-305 

mandamus  to  correct,  of  early  origin 291 

merits  of  expulsion,  not  tried  by  mandamus  .    .    .    292 

right  of,  recognized  in  corporate  body 292 

subject  to  judicial   supervision 293 

improper  amotion,  a  ground  of  mandamus    .    .    .    294 
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Section. 
PRIVATE  CORPORATIONS— CoTiiimied 

amotion,  want  of  notice  of,  gi'ound  of  mandamus    ....  295 

malicious  and  illegal  removal,  writ  granted  .    .    .  295 

college  degree,  fellowship  in  university 296 

mandamus  to  restore  minister  to  clmrch 297 

membership  in  church,  mandamus  to  restore  to    ...     .  298 

eleemosynary,  trustee  in,  writ  granted  to  restore     ....  299 

clerkship  in,  mandamus  to  restore  to  ....         ....  299 

distinction  between  restriction  and  deprivation  of  franchise  in  300 

removalof  member,  mere  informality  no  ground  for  writ  .     .  301 
oiBcer  in,  writ  refused  to  restore  where  liable  to  immediate 

removal 801 

medical  society,  expulsion  from 303 

mandamus  to  correct  amotion  Irom,  requisites  of  return  .     .  304 

suspension  from  enjoyment  of  franchise  in 305 

books  and  records   of 306-314 

control  over,  by  mandamus 306 

production  of  at   corporate  meeting    ....  307 

inspection  of  by  stockholders,  writ  granted  for  308 

Bank  of  England,  mandamus  refused  to    .     .     .  309 

inspection  of,  not  allowed  to  gratify  curiosity   .  310 

demand  necess;iry 310 

custodian  of  records  of,  writ  directed  to 311 

judgment  creditor  of,  when  entitled  to  writ  for  inspection  of 

records 312 

transfer  of  stock  on  books  of,  mandamus  refused    ....  318 

departure  from  tlie  rule 314 

probate  of  shareholder's  will  entered  on  books  of    ....  314 

owners  of  stock  in,  entry  of  names 314 

railway,  writ  formerly  granted  to  compel  completion  of  in 

England ,. 315 

the  former  English  doctrine  reversed 316 

the  question  an  open  one  in  this  country     ....  317 
compelled   to   transport   passengers  to   particular 

terminus 317 

compelled  to  re-place  track 317 

liability  of  to  indictment,  no  bar  to  mandamus    .     .  317 

land  taken  by,  mandamus  to  assess  damages  for  .    .  318 

mandamus  to  pay  damages 318 

construction  of  bridges  by,  mandamus  granted  for  .  319 

construction  of  crossings  by,  writ  granted  for    .    .  320 

restoring  highway,  writ  granted  for 320 

duties  of  arising  out  of  contract,  not  enforced  by 

mandamus 321 

delivery  of  grain  by  at  particular  warehouse,  writ 

granted 322 
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Section. 

PRIVATE   CORPO'RATIO'NS— Continued. 

railway,  list  of  freight  and  passengers,  writ  granted  for   .     322  a 

payment  of  taxes  by  railway  enforced    ....     322  a 

amotion  from,  requisites  of  return  .....       ....    481 

PROBATE.     (See  Will.) 

PROBATE  COURTS, 

discretion  of,  not  subject  to  mandamus 171 

may  be  set  in  motion  by  mandamus 171 

PROCTOR, 

in  doctors  commons,  not  restored  by  mandamus    ....      71 

PROFESSORSHIP, 

in  university,  mandamus  refused  for  appointment  to  .    .    .      54 

PUBLIC  BUILDINGS, 

mandamus  granted  for  custody  of 76 

writ  gramted  for  erection  of 233 

for  county,  when  writ  refused  for 325 

erection  of  by  persons  unanihorized,  writ  granted  ....    335 

municipal  taxation  for  building  of 370 

doubt  as  to  mode  of  contracting  for 423 

mandamus  for  custody  of,  prosecuted  by  successor    .    .    .    437 

PUBLIC  HOUSES.    (See  Licenses.) 

PUBLIC  OFFICERS.  (See  Officers,  Aiiditinq  and  Fiscal  Offi- 
cers, Executive  Officers,  Legislative  Officers, 
Ministerial  Officers,  Taxing  Officers.) 

PUBLIC  PRINTING.    (See  Printing.) 

PUBLIC  SCHOOLS.    (See  Schools.) 

PUBLIC  WORKS, 

awarding  contracts  *for,  Ohio  doctrine 91 

lowest  bidder  for,  not  entitled  to  mandamus 92 

award  of  contract  for,  a  bar  to  mandamus  to  examine  other 

proposals 98 

of  state,  mandamus  refused  to  award  contract    .    .    ■    .    .      94 

printing  laws,  mandamus  in  aid  of 94 

board  of,  mandamus  to  consider  nominations 404 

r'URCHASER, 

at  sheriff's  sale,  when  entitled  to  mandamus 134 

when  refused  writ 134 

Q. 

QUO  WARRANTO, 

discretion  of  attorney  general  as  to,  not  controlled  by  man- 
damus     45 

proper  remedy  to  determine  title  and  possession  of  office  49,  77 
to  determine  validity  of  election  ....  53 
to  determine  title  of  actual  incumbent    .    .      57 


PABT    FIEST.  709 

Section. 
QUO   WAnUA'NTO—Oontmued. 

pendency  of,  no  bar  to  mandamus  for  salary  of  incumbent 

de  facto 108 

no  bar  to  mandamus  to  bold  municipal  election 401 

judgment  in,  effect  on  mandamus  to  swear  in  officer  .    .    .  405 

plea  of  pendency  of,  when  stricken  from  files 453 

E. 

RAILROADS,   (See  Municipal-Aid  Bonds,  Mdnicipal  Taxation.) 

bonds  in  aid  of,  affidavit  as  to  consent  of  tax  payers    ...      47 
mandamus  to  compel  issue  of  by  state  treasurer    .    .      86 
warrant  for  payment  of  funds  to,  writ  granted  to  governor  .     119 
entitled  to  writ  for  issue  of  land  certificates  in  aid  of  railway 

completed 126 

tax  against,  mandamus  in  aid  of 142 

sale  of  county  lands  in  payment  of  subscription  for  .  .  .  194 
appointment  of  commissioners  to  condemn  lands  for  .  .  .  237 
damages  for  land  taken  by,  mandamus  to  hear  appeal  from  250 
completion  of,  writ  formerly  granted  in  England  ....  315 
the  former  English  doctrine  reversed  .  .  316 
the  question  an  open  one  in  this  country  .  .  317 
compelled  to  transport  passengers  to  particular  terminus    .    317 

compelled  to  re-lay  track 317 

indictment  against,  no  bar  to  mandamus 317 

lands  taken  by,  writ  granted  to  assess  and  pay  damages  .    .    318 
compelled  to  construct  bridge  according  to  charter    .    .    .    319 

to  restore  highway 320 

construct  crossings  and  approaches    ....    320 

to  erect  depot 320  a 

to  receive  tax  receipts  in  payment    ....  320  a 

when  writ  refused 320  a 

deliver  grain  at  particular  warehouse  or  ele- 
vator        322 

to  pay  taxes 322  a 

damages  for  land  taken  in  opening,  writ  refused  where 

already  assessed  328 

municipal  bonds  in  aid  of,  mandamus  to  levy  tax  to  pay 

interest  on 382-385 

mandamus   granted  to  enforce  subscription    to    stock  of 

by  county 389 

mere  vote  of  people  of  county  not  sufficient    .    890 
mandamus  to  deliver  municipal-aid  bonds,  refused  where 

railway  imposes  harsh  conditions 391 

judgment  on  bonds  in  aid  of,  mandamus  to  levy  tax    ...    393 
jurisdiction  of  federal  courts  over    394 
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SjBcnoif. 
BAILHO  ADS— Continued. 

effect  on  U.  S.  court  of  injunction  from  state  court  ....  395 

need  not  be  party  to  writ  to  pay  interest  on  municiiDal-aid 

bonds 445 

service  of  writ  on,  how  made • 5t7  a 

RECEIVER, 

of  railway,  writ  refused  against 330  a 

RECOGNIZANCE, 

mandamus  to  justice  of  peace  to  deliver  copy  of    ...    .  245 

RECORDER  OF  DEEDS, 

mandamus  to 83,  552 

RECORDS, 

of  public  officer,  custody  of  subject  to  mandamus    ....  73 

illustrations  of  mandamus  for 74 

mandamus  for  custody  ot,  degree  of  title  required  ....  75 

transfer  of  to  new  county,  writ  granted   .         ......  76 

writ  refused  for,  where  object  is  to  test  title 77 

mandamus  for,  usually  granted  against  former  incumbent   .  78 

not  granted  against  private  person '.    .    .    .  78 

county,  mandamus  to  transcribe ...  83 

of  insurance  company,  mandamus  to  submit  to  inspection  of 

state  officers        .    .         277 

of  private  corporations,  mandamus  for 306-314 

subject  to  mandamus 306 

Inspection  of  by  stockholder,  writ  granted 308 

not  allowed  to  gratify  curiosity 310 

demand  first  necessary 310 

custodian  of,  writ  directed  to 311 

of  corporation,  inspection  of  by  judgment  creditor  .     .    .    .  313 

of  municipal  corporations,  mandamus  for  delivery  of    .    .  329 

relator's  right  must  be  clear       329 

writ  granted  for  inspection  of 330 

REFEREES, 

control  of  courts  over,  not  subject  to  mandamus    ....  162 

signing  report  of  by  court,  writ  refused 197 

signing  bill  of  exceptions  by 207 

entry  of  judgment  on  report  of,  writ  granted 236 

report  of,  rejected  by  justice,  writ  refused 244 

REFUSAL.    {See  Demand  and  Rbpdsal.) 

REGENTS.    (5««  Uhiversity.) 

REGISTER  OF  DEEDS.    (See  Recorder  of  Deeds.) 

REGISTER  OF  LAND  OFFICE.    (See  Land  Office.) 

REGISTRATION.    (See  Board  of  Registration.) 

RELIGIOUS  SOCIETIES,  (See  Churches,  Private  Corporations.) 

disti'ibutlon  of  public  fund  to,  writ  refused  where  unavailing  336 
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Section. 

REMEDY,   (See  Extuaoedinart  Remedy.) 

civil  nature  of 8 

REMEDY  AT  LAW, 

as  affecting  right  to  mandamus 10 

a  tar  to  relief  by  mandamus       15 

statutory,  a  bar  to  the  relief 16,  179 

must  be  specific  and  appropriate 17 

tests  in  determining  sufficiency  of 17 

by  indictment,  no  bar  to  mandamus 18 

■want  of,  not  necessarily  ground  for  mandamus 19 

inadequacy  rather  than  want  of,  ground  for  relief  ....      .20 

comparison  of  with  equitable  remedy 20 

a  bar  to  mandamus  for  custody  of  official  books  and  records      78 

to  courts 177-187 

rr.le  relaxed  in  Alabama 186 

on  bond  of  clerk  of  court,  a  bar  to  mandamus 238 

bars  mandamus  to  justice  to  allow  appeal 243 

against  private  corporations 283 

for  auditing   and   payment  of   municipal 

claims 339-348,  361 

bars  mandamus  to  locate  highway 429 

absence  of,  need  not  be  alleged  in  alternative  writ    .    .    .    540 

REMOVAL,.    {See  Amotion.) 

REMOVAL  OF  CAUSES, 

mandamus  in  cases  of 225-228 

RESIGNATION, 

of  municipal  officers,  no  bar  to  relief 367  i 

RESTITUTION, 

mandamus  to  sheriff  for 133 

RESTORATION,    {See  Amotion.) 

to  office,  writ  granted  for  - 67-72 

distinction  between  restoration  and  appointment    ....      69 

officer  seeking,  must  show  clear  right 70 

to  ecclesiastical  office,  when  writ  granted  for 71 

RETURN, 

want  of  power  a  sufficient 14 

to  mandamus,  to  restore  officer,  requisites  of 72 

to  correct  amotion  from  corporation,  requisites  of  .    301 

to  levy  municipal  tax 369,  397 

to  enforce  municipal  subscription 399 

to  restore  municipal  officer 412 

to  open  street 422 

who  to  make,  writ  refused  where  not  apparent     ....    447 

the  return  in  general 457-487 

definition   of 457 

not  traversable  at  common  law 457 
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Section, 
KETVR'N—OonHnued. 

statute  of  Anne 457, 458 

traverse  of 459 

funotiona  of       460 

respondent  bound  to  make 460 

intendment  in  favor  of 461 

sutHciency  of 461 

presumption  as  to  truth  of .     .    462 

joinder  of  several  defenses  in 463,  476,  477 

utmost  strictness  required  at  common  law       464 

of  obedience  to  the  writ 46,') 

respondent  may  traverse,  or  may  confess  and  avoid     .     .    .    466 

traverse,  the  general  rule  ...         467 

amotion  from  municipal  office 467,  473,  474,  481 

election  of  corporate  ofiicer 467 

conclusions  of  law  not  stated  in 468 

matter  of  law  need  not  he  stated 469 

power  of  amotion  from  municipal  corporation 469 

test  of  return  hy  way  of  traverse 470 

certainty  in,  somewhat  relaxed 471 

argumentative  return  bad  .  473 

requisites  of,  as  to  amotion  from  municipal  corporation     .  472,  474 

return  by  way  of  confession  and  avoidance 473 

requisites  of 474 

existing  cause  at  time  of   return   allowed 475 

not  elected,   effect  of   as  return 476,  478,  481,  483 

inconsistent  defeases  ground  for  quashing 477 

negative  pregnant,  illustrations  of 478 

discretionary  powers  of  officers      .     .         479 

by  municipal  corporation,  by  whom  made 480 

on  amotion  from  private  corporation 481 

pendency  of  bill  for  injunction       482 

want  of  funds 484 

record  of  official  board  taken  as 485 

alias  and  pluries  writs       486 

return  need  not  be  verified 487 

pleadings  subsequent  to 488-497 

motion  to 'quash 488,489 

demurrer  to,  not  allowed  at  common  law 490 

concilium  in  lieu  of 490 

given  by  statute  of  Victoria 491 

effect  of 492 

carried  back 493 

when  taken 494 

return  bad  in  part  and  good  in  part 495 

demurrer  and  plea  to,  not  allowed  at  same  time     .    .         .    495 
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Section. 
'REtXJIW— Continued. 

relator  may  plead  to  or  traverse 40G 

effect  of  pleading  to 400 

no  reply  to,  under  code 497 

amendment  to,  when  allowed 520 

return  in  nature  of  demurrer 525 

enforcement  of,  before  peremptory  writ 551 

insufficiency  of 551 

taken  as  true  on  application  for  peremptory  writ    ....  554 

attachment  agaiust  municipal  corporation  for  failure  to  make  573 

RIGHT, 

must  be  clear 10 

ultimate  questions  of,  not  always  determined  by  mandamus  .  11 

ROADS,    (See  Highways,  Railroads.) 

patents  for  lands  in  aid  of ?4 

refusal  of  application  for   opening  of,  not  corrected    by 

mandamus 174 

tax  for  construction  of,  when  mandamus  refused     ....  371 

s. 

SALARIES, 

mandamus  to  audit 100 

of  legislator,  writ  granted  to  audit 101 

writ  not  granted  to  audit,  for  other  than  incumbent    .    .    .  103 

mandamus  to  draw  warrant  for 105 

incumbent  de  facto  entitled  to  mandamus  for 108 

writ  refused  for,  where  not  specifically  authorized  by  law  .  Ill 

payment  of  warrant  for,  writ  granted 113 

drawing  warrant  for,  by  governor,  mand.imus  allowed     .     .  119 

of  municipal  ofEoers,  mandamus  refused  to  compel  payment  341 

of  county  oflicer,  discretion  of  supervisors  as  to      ....  345 

SCHOOLS, 

trustee  in,  mandamus  to  restore 299 

mandamus  to  admit  child  to,  when  excluded  on  account  of 

color       332 

teacher  of,  mandamus  to  reinstate 332 

temporary  removal  of,  writ  refused  to  correct 332 

use  of  text  books  in,  writ  granted  for 832  a 

mandamus  to  draw  warrant  to  pay  teachers 351 

municipal  taxation  in  support  of 374 

mandamus  to  admit  to,  parties 438 

SCHOOL  DIRECTORS, 

mandamus  to,  refused  to  discharge  tax-payer 141 

granted  to  admit  child  to  school 332 

reinstate  teacher     ....        .  332 
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Section. 
SCHOOL  FUND, 

payment  from,  mandamus  allowed 112 

SCHOOL  TAX.     {Bee  School  Directors.) 

SEAL, 

of  state,  mandamus  to  affix .....  65 

of  public  officer,  mandamus  lies  for 73 

of  municipal  corporation,  writ  gran'ed  for       74,329 

mandamus  allowed  to  affix  to  warrant  for  money  due  .    .    .  107 

of  municipal  corporation  to  certificate  of  election     ....  406 

SECRETARY  OF  INTERIOR, 

mandamus  refused  against,  for  issuing  patent  for  public  lands 

43,  183 

SECRETARY  OF  NAVY, 

payment  of  pensions  by,  writ  refused  .........  130 

SECRETARY  OF  STATE, 

compelled  by  mandamus  to  issue  certificate  of  election    .    .  63 

to  sign  and  seal  commission 65 

when  writ  refused  against,  to  compel  receiving  materials  for 

state           .               .              106 

compelled  to  certify  account  for  services  rendered   ....  110 

to  revoke  license  to  insurance  company  .    ,     124  a 

writ  refused  against,  in  Minnesota  and  Louisiiaia   .     .     .     .  124J 

to  certify  act  of  legislature  to  be  a  law  125 

SECRETARY   OF  TREASURY, 

mandamus  to,  refused  wlien  he  has  passed  upon  claim    .    .  129 

refused  for  disputed  claim 129 

refused  to  enter  verdict  against  U.  S.  and  pay  same  129 

SERVICE, 

of  alternative  writ,  on  whom  and  how  made 517 

SEWER, 

mandamus  to  parish  officers  to  construct    .......  417 

SHERIFF, 

may  have  mandamus  for  custody  of  jail     .    .    .    .    v    <    .  76 

bond  of  and  oath  of  office,  mandamus  for    ....         .    .  81 

choosing;  appraisers  by,  mandamus  granted 133 

compelled  to  execute  process  of  restitution 133 

illustrations  of  relief  against 184 

SOLDIERS, 

payment  of  bounties  to,  mandamus  to  levy  tax 373 

SPEAKER.    (See  Legislative  Officbks.) 

SPECIFIC  PERFORiVIANCE, 

comparison  of  with  mandamus 1 

mandamus  not  a  substitute  for 25 

proceedings  in  chancery  for,  a  bar  to  relief  by  mandamus    .  25 

STATE  AUDITOR.    {See  Auditor  of  State.) 
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Section. 
STATE  BONDS, 

interest  on,  mandamus  for  payment  of 110 

payment  of  in  coin,  mandamus  refused    ....         .    .    116 

delivery  of  by  governor,  for  services  rendered  the  stato,  writ 

refused ,    ....    123 

issuing  new  by  governor,  mandamus  refused 133 

STATE  COMPTROLLER.    (See  Comptrollbb.) 

STATE  TREASURER, 

mandamus  to,  for  issue  of  railway-aid  bonds 86 

compelled  to  countersign  warrant 106 

pay  warrant,  though  payment  had  been  made 

to  wrong  person     .     .     .     „ 110 

mandamus  to,  for  paympnt  of  warrants 112-117 

possession  of  funds  by,  when  should  be  shown 114 

discretionof  in  allowing  claims,  not  controlled  by  mandamus     115 
only  compelled  to  pay  demand  specifically  authorized     .     .     116 

writ  refused  against,  in  Minnesota 134  6 

compelled  to  surrender  invalid  municipal-aid  bonds    .    .    .    400 

STATE  UNIVERSITY.    [See  UNivBiisiTr.) 

STATUTE  OF  ANNE.     (See  Anne,  Statute  of.) 

STATUTE  OP  LIMITATIONS.    (See  Limitations,  Statdtb  of.) 

STATUTES, 

effect  of,  on  jurisdiction  by  mandamus 30 

construction  of  by  court,  not  enforced  by  mandamus    .    .    .    154 

STATUTORY  PENALTY.  (See  Penalty.) 

STATUTORY  REMEDY, 

a  bar  to  relief  by  mandamus 16 

neglect  to  pursue,  effect  of 16 

STEAMBOATS, 

owners  compelled  to  furnish  list  of  freight  and  passengers    323  a 

STOCK.    (See  MdnioipaIj-Aid  Bonds,  Municipal  Taxation,   Private 
CoKPOitATiONS,  Railkoads,  Subsgbiptions.) 

STOCKHOLDERS.     (See  Pkivatb  CoBroRATiONS.) 

STREETS, 


uct 
ule 


crossings  pf  by  railway,  mandamus  to  constr 
duty  of  municipal  corporations,  the  general  r 
repairing  of,  by  common  council    .     .     . 
degree  of  interest  necessary 
discretion  as  to,  not  subject  to  mandamus 
damages  in  opening;  mandamus  for  payment 
must  be  paid  before  wr 
proceedings  of  city  in  opening,  presumed  regular    .    . 

extension  of,  condemnation  of  property 

SUBSCRIPTION,     (See  Municipal-Aid  Bonds,  Railroads.) 
to  stock  of  turnpike  company,  enforced  by  mandamus 
by  county  to  stock  of  railway,  enforced  by  mandamus 


of  .  . 
it  granted 


.  320 
.  413 
.  414 
.  416 
418-420 
•121 
.  433 
.  424 
.  426 


387 
389 
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delivery  of  municipal-aid  bonds  for,  writ  granted    ....    389 
mere  vote  of  county  not  suflBcient  .    .    390 
mandamus  to  enforce,  not  granted  where  railway  imposes 

harsh  conditions 391 

SUCCESSOR  IN  OFFICE, 

proceedings  continued  against 38 

SUPERINTENDENT  OF  HIGHWAYS.    (See  Highways.) 
SUPERVISORS,  BOARD  OF,     (See  Municipal  Cokporations.) 

correction  of  assessments  by,  writ  refused 140,  843 

when  compelled  to  refund  illegal  assessments  on  U.  S.  bonds    146 

audit  claim  against  town 344 

discretion   of  in  auditing  claims,  not  controlled  by  man- 
damus     345,  346 

when  set  in  motion  to  audit  claim  against  county    ....    348 
compelled  to  allow  claim  for  services  made  a  charge  against 

county 350 

of  roads,  compelled  to  pay  orders  for  surveyor's  services  .    .    3a( 

compelled  to  issue  warrants  for  taxes 375 

to  repay  taxes  improperly  assessed 375 

to  pay  judgment  against  county 377 

required  to  levy  tax  to  pay  county  bonds 388 

compelled  to  subscribe  to  stock  of  railway 389 

apportionment  of  county  indebtedness  by 398 

compelled  to  grade  streets 413 

SUPREME  COURT  OF  JUDICATURE  ACT, 

in  England 28  a 

SURETY,    (See  Bond.) 

for  removal  ol  cause  from  state  to  federal  court    ....    228 
SURVEYOR.    (See  County  Surveyor.) 
SURVEYORS  OF  HIGHWAYS.    (See  Hiohways.) 
SURVEYS, 

of  highway  commissioners,  mandamus  to  record    ....    324 
SWAMP  LANDS, 

mandamus  to  issue  patents  for 84 

T. 

TAXES,    (See  Municipal  Taxation.) 

assessor  of,  compelled  to  assess  lands  liable 87 

collectors  of,  mandamus  to  appoint  refused 97 

mandamus  for 137-140 

poor  rate,  writ  refused  for  equalizing 138 

assessment  and  levy  of,  writ  granted 139 

lands  exempt  from,  mandamus  allowed 139 

equalization  of,  writ  granted 140 

when    refused 141 
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against  corporations,  mandamus  in  aid  of 143 

assessment  of,  writ  not  granted  before  time  for 144 

special,  mandamus  not  granted  after  time 144 

illegal  assessments  on  U.  S.  bonds,  writ  granted    ....  140 

correction  of  errors  in  by  court,  writ  refused 155 

levy  of,  to  pay  judgment  against  town  in  federal  courts  .    .  339 

to  erect  public  buildings 333 

for  school  purposes  by  court,  writ  refused  where 

court  has  acted 254 

forteachers'  iustitutes,writ  granted  to  town  authorities  to  pay  334 

illegally  assessed  by  supervisors,  writ  refused     .        ...  343 
levy  of  to  pay   claims  allowed  against  county,  when  writ 

granted 347 

levy  of  by  successors  in  oflEce 441 

TAX  CERTIFICATES, 

purchaser  of,  when  entitled  to  mandamus 87, 145 

TAX  DEEDS, 

issuing  of,  by  auditor  general,  writ  refused 47 

when  compelled  by  mandamus 87 

when  writ  refused 146  a 

TAXING  OFFICERS, 

mandamus    to 137-146 

conflicting  doctrine  in  court  of  kings  bench 138 

assessing  and  levying  tax  by,  writ  granted 139 

property  exempt,  writ  granted 139  a 

assessors,  equalization  by 140 

adverse  decision  by,  on  equalization,  writ  refused   ....    141 

collectors,  mandamus  for  delinquency  of 143 

mandamus  to,  not  granted  in  anticipation  of  omission  of  duty    144 
collector,  writ  refused  against  after  expiration  of  term    .    .    144 
supervisors  compelled  to  correct  illegal  assessments  on  U.  S. 
securities ^ 146 

TERM  OF  COURT, 

mandamus  to  compel  holding  of  at  proper  time  and  place    264 

TERM  OF  OFFICE, 

effect  of  expiration  of 37,  38 

THREATS, 

of  non-performance  of  duty,  no  ground  for  mandamus    .    .  13 

of  canvassers  of  elections,  no  ground  for  relief 59 

TOWN  CLERK, 

compelled  to  record  proceedings 83  as 

surveys  of  highways 324 

mandamus  to  admit  to  office 403 

mandamus  to  swear  in 403 
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Section. 
TITLE,  t 

to  oflBce,  not  determined  by  mandamus 49 

reasons  for  refusing  relief  as  to 50 

not  determined  by  mandamus  to  swear  in  officer    ....  53 
incidents  to,  may  be  determined  by  mandamus    ....    55,  66 

not  determined  on  mandamus  for  custody  of  otEcial  record  .  77 
TRAVERSE.    {See  Pleadings,  Rettieh.) 
TREASURER, 

of  municipal  corporation,  writ  refused  as  to  money  not  yet 

received 36 

of  county,  compelled  to  assign  tax  certificates    ....   87,  145 

mandamus  to  pay  judgment 229 

sheriff's  fees 356 

extra  compensation  of  judge    .  356 

demand  originally  invalid    .    .  357 
not  compelled  to  pay  out  of  funds  not  held  in  ministerial 

capacity 85!) 

not  compelled  to  pay  demand  not  legally   chargeable  nor 

audited  by  proper  authority 360 

of  town,  expiration  of  term  of  office 363 

injunction  against  payment  by 362 

of  city,  not  compelled  to  deliver  city  bonds  in  payment  of 

warrants 364 

parties  to  mandamus  to 434 

of  county,  when  compelled  to  pay  judgment 365 

compelled  to  pay  funds  to  town  treasurer   .    .    .  367 

of  school  district,  want  of  certainty  in  writ 561 

TREASURER  OP  STATE.    (5ee  Statb  Treascrbr.) 
TREASURY.    {See  Secretary  of  Treasury.) 
TRESPASS, 

writ  refused  where  parties  liable  to  action  of 40 

TURNPIKE  COMPANY, 

liability  of  to  repair  bridge,  mandamus  refused 321 

assessment  by  county  court  in  payment  of  subscription  to    .  387 

maLdamus  to,  parties 435 

u. 

UNITED  STATES, 

courts  of,  their  jurisdiction  by  mandamus 29 

,  95 
98,99 

.  124 

.  127 


district  court  of,  writ  refused  to  postmaster 
jurisdiction  by  mandamus  only  ancillary    . 
judiciary  of,  no  control  over  governors  of  states      .    , 
executive  officers  of,  mandamus  for  ministerial  duties 
bonds  and  securities  of,  mandamus  to  refund  illegal  asiess- 
ment  on 146 
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circuit  court  of,  mandamus  refused  to  entertain  appeal  from 

district  court 191 

supreme  court  of,  jurisdiction  to  compel  circuit  court  to  sign 

bill  of  exceptions 209 

removal  of  cause  to  courts  of,  from  state  courts    ....  325, 226 
circuit  courts  of,  can   not  compel  removal   of  cause   from 

state  courts    .     .         .         227 

surety  for  removal  of  cause  to,  mandamus  allowed    .    .    .  228 

supreme  court  ot,  mandamus  from  to  court  of  claims  .    .    .  220 

district  court      .     .     .  329 
district  court  to  rein- 
state cause  ....  358 
mandamus  from  circuit  to  district  courts  of,  v^lien  refused   .  258 
courts  of,  jurisdiction  as  to  raunicipal-aid  bonds     ....  393 
not  affected  by  subseqent  decisions  or  legislation 

of  state 395 

their  jui-isdiction  in  mandamus 583-590 

UNIVEKSITY, 

appointment  to  professorship  in 54 

mandamus  to  affix  seal  of 281 

fellowship  or  degree  in,  mandamus  for 296 

UNLAWFUL  ACT, 

mandamus  not  granted  for 7, 40 

Y. 

VENUE, 

change  of,  mandamus  subject  to 8 

■      writ  refused  for 173,  188 

VERDICT, 

mandamus  not  granted  to  change 153 

setting  aside,  writ  refused  .' 15.3 

entry  of  judgment  on  one  of  several,  writ  refused     ....  167 

entry  of  judgment  on,  when  writ  granted         235,  249 

entry  of  judgment  in  conformity  with,  mandamus  to  justice 

of  the  peace 341 

mandamus  to  receive 249 

VERIFICATION, 

general  rule  as  to 507 

by  public  prosecutor,  not  required 507 

by  one  of  several  relators 508 

VIOLATION, 

constitutes  a  contempt 505 

punished  by  attachment 565 

attachment  for,  refused  where  writ  substantially  complied 

v^ith 566 
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VIOLATION— Oontiaued. 

not  punished  where  officer  acts  in   good  faith 566 

not  justified  by  reversal  of  proceedings  in  appellate  court  .  567 

subsequent  injunction 567 

irregularities  in  granting  writ 568 

questions  of  right  not  considered 568 

by  judges  of  inferior  courts 569 

by  corporation,  where  not  notified  of  writ 570 

attachment  for,  proceedings  discharged  on  quashing  writ    .  571 

by  municipal  ofiicers 573 

attachment  for,  to  whom  directed 574 

in  federal  courts,  not  justified  by  injunction  from  state  court  575 

practice  on  attachment  for 576 

rule  to  show  cause,  when  dispensed  with 576 

proceedings  in  habeas  corpus 576  a 

VI8IT0B, 

to  corporation,  mandamus  refused 280 

VOLUNTEERS, 

payment  of  bounties  to,  mandamus  to  levy  tax 373 

VOTER, 

writ  refused  to  restore  name  to  list 404 

when  competent  relator 488 

VOTES, 

canvass  of,  mandamus  granted  for 56 

highest  number  of,  writ  granted  to  declare 60 

w. 

WAREHOUSE, 

delivery  of  grain  at,  by  railway,  mandamus  granted  for   .    .  332 

W  ^RRANTS, 

for  payment  of  claims  against  state,  mandamus  to  draw  .     .  104 

for  salaries  of  officers,  writ  granted     .         105 

for  materials  furnished  state,  writ  granted 106 

affixing  seal  to,  mandamus  allowed         107 

for  salary,  to  incumbent  de  facto  of  office 103 

for  money  due,  writ  granted  where  payment  made  to  wrong 

person 110 

for  salary,  refused  where  not  specifically  authorized  by  law  111 

payment  of,  compelled  by  mandamus 113-117 

on  particular  fund      .     .         114 

payment  of,  when  writ  refused 115 

drawing  of  for  salary  by  governor,  writ  allowed      ....  119 
for  payment  of  funds  to  railway  by  governor,  mandamus 

granted 119 

against  delinquent  tax  collectors,  mandamus  in  aid  of     .    .  143 
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issuing  of  by  court  to  pay  claim  against  county,  mandamus 

allowed 232 

for  arrest  of  criminal,  mandamus  refused  for 257 

for  examination  of  bankrupt,  mandamus  to  issue     ....  265 
for  payment  of  demands  due  from  municipal  corporation, 

mandamus  granted 351 

writ  refused  wbere  no  funds  .  .  352 
drawing  of  by  county  auditor,  where  writ  allowed  ....  353 
writ  refused  where  contract  ultra  vires  .  .  354 
oncounty  treasurer,  mandamus  barred  by  statute  of  limitations  355 
on  special  fund  for  special  indebtedness,  writ  allowed  .  .  357 
on  city  treasurer,  writ  refused  to  deliver  city  bonds  in  satis- 
faction of 364 

to  pay  damages  for  laying  out  highway 421 

WILL, 

probate  of,  effect  of  litigation  concerning 360 

entering  on  books  of  corporation 314 

WITNESS, 

punishment  of  for  contempt,  writ  refused luo 

WRIT  OF  ERROR, 

absence  of,  will  not  prevent  interference  by  mandamus  .    .  19 
remedy  by,  considered  as  a  bar  to  mandamus     ....  lT7-1Si 

functions  of,  not  usurped  by  mandamus 18b 

does  not  lie  for  granting  or  refusing  alternative  writ  .     .     .  512 
not  allowed  at  common  law  on  granting  or  refusing  peremp- 
tory writ 550 

not  allowed  under  statute  of  Anne 55U 

but  allowed  under  statute  of  Victoria 550 

and  allowed  in  this  country 557 

does  not  operate  as  supersedeas  in  New  York 557 

refused  in  New  Jersey 557 

WRIT  OP  EXECUTION.    (See  ExBcnTiON.) 
WRIT  OP  MANDAMUS.    (See  Dbfinitiok,  Origin,  Pbkemptokt 
Mandamus,  Prbeogative  Wbit.) 

WRIT  OP  RESTITUTION, 

mandamus  to  sheriff  to  execute  ...........  133 

46 
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THE  BEFERENCES  AJRE  TO  THE  SECTIONS. 


A. 

Section. 
ACQUIESCENCE, 

a  tar  to  relief  Ijy  information 605,  631 

in  irregular  election 605,  646 

of  corporators,  effect  of 658,  659 

in  municipal  election,  effect  of 686, 687 

AFFIDAVITS, 

requisites  of 733 

shoulil  generally  be  positive 738 

when  allowed  on  information  and  belief 734 

opposing  affidavit,  read  in  support  of  rule 734 

allowed  against  rule  to  show  cause 738 

on  second  application 744 

AMENDMENTS, 

liberally  allowed 737 

ANNE,  STATUTE  OF, 

effect  of,  on  quo-warranto  information 603 

as  against  municipal  corporations 681 

joinder  of  parties  under 704 

costs  under 742 

judgment  under 751 

ATTORNEY   GENERAL, 

proceedings  in  name  of 697 

can  not  dismiss  to  prejudice  of  private  relator 703 

may  file  information  without  leave  of  court    ......  707 

B. 

BALLOTS, 

primary  and  controlling  evidence 638 

BANKING, 

usurpation  of,  by  insurance  company 650 

forfeiture  of  franchise 666 

(733) 
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»,„,-r.,^  '  Sbotion. 

BOND, 

approval  of,  information  does  not  lie 645 

BURDEN  OF  PROOF, 

rests  upon  respondents 629,  639  b 

when  upon  relator 667  a 

c. 

CANVASSERS, 

of  elections,  return  not  conclusive 638,639,760 

CERTIFICATE, 

of  election,  not  conclusive 639  a 

CHARTER, 

not  forfeited  because  of  illegal  ordinance 689 

of  municipal  corporation,  not  tested  on  information  against 

mayor 696 

corporation  may  plead ; 720 

CHURCH, 

trustees  of,  information  granted 664 

minister  in,  information  refused 665 

COLLECTOR.    (See  Tax  Collector.) 

COMMISSION, 

not  conclusive  as  to  right  to  office 638 

COMMON   COUNCIL, 

refusal  to  act,  remedy  in  mandamus 645 

information  lies  for  members  of 685 

legislative  action  of,  not  questioned  by  information    .    .    .    689 

legality  of  vote  of  presiding  oflJcer '.    694 

private  citizen  competent  relator 701 

CORPORATION.    (See  Municipal  Cokpobation,  Private  Corpo- 
ration.) 

COSTS, 

under  statute  of  Anne 742 

when  refused  against  municipal  ofiBcers 74^ 

under  New  York  practice 743 

judgment  reversed  as  to 749 

COURTS, 

granting  the  relief 616 

information  against 635 

D. 

DEFAULT, 

effect  of 739 

DEFINITION, 

of  information  in  nature  of  quo  warranto 591 

of  writ  of  quo  warranto 592 

of  corporate  franchise 648 
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Section. 

DEMURRER, 

allowed  with  traverse  to  return 715 

reaches  back  to  first  defect  in  pleading 738 

admits  facts  well  pleaded 729 

judgment  of  ouster  on  overruling 759 

DIRECTORS.    {See  Pkivatb  Coepokations.) 

DISCRETION, 

of  court  as  to  allowing  information 605 

effect  of  statute  on 606 

distinction  in  Alabama  as  to 607 

exercised  as  to  petty  oflices 628 

as  to  granting  rule  to  show  cause 732 

E. 

EDUCATION,  BOARD  OF, 

information  allowed  against 696  a 

ELECTIONS, 

specific  mode  of  trying  must  be  followed 617,  642 

of  corporate  trustees 619 

statutes  for  contesting 624 

canvassers  of,  return  not  conclusive 638,  639 

irregularity  in,  effect  of  acquiescence  .  .  .  646,  658,  686,  687 
control  of  legislature  or  city  council  over,  effect  of  .  .  .  646  a 
of  trustees  in  corporation,  not  determined  in  chancery    .    .    677 

to  municipal  oiHce,  information  allowed 691 

how  pleaded 722 

effect  of  judgment  of  ouster  on  title  under 748 

EQUITY, 

remedy  in,  bars  information 618 

when  ousted  by  quo  warranto 619,  641 

dissolution  of  corporation  not  cognizable  in 660 

EXECUTIVE, 

of  state,  information  lies  for  - 634 

presumption  in  favor  of 634 

F. 

FERRY, 

usurpation  of  franchise  in 620 

FINE, 

might  be  pardoned  in  England 747 

under  statute  of  Anne 751 

sometimes  nominal 752 

discretionary  with  court 758 

omission  of,  not  assignable  as  error 758 
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Section. 
FORFEITURE, 

act  of,  -when  necessary 643 

of  corporate  franchise,  courts  proceed  cautiously   ....  649 

non-performance  of  conditions  of  incorporation    ....  651 

principles  of  construction  in  determining 651 

of  corporate  franchise,  what  constitutes  a 666 

by  non-user 667 

FRANCHISES,    {See  Municipal   Cokpobations,   Officers,  Pkivate 

CORPOBATIONS.) 

usurpation  of,  corrected  by  information 591 

ancient  writ  of  quo  warranto 593 

former  encroachments  of  crown 593, 595 

statute  of  Gloucester 594 

statute  of  18  Edward  1 597 

of  municipal  corporations,  seizure  of  by  Charles  II   and 

James  II 601,  679 

municipal,  effect  of  statute  cf  Anne 603 

ferry  franchise 620 

in  corporation,  definition 648 

courts  cautious  in  forfeiting    ....     649,  654 

of  bank,  usurpation  of 650 

private,  information  not  allowed  in  England 653 

of  being  corporation,  user  necessary 656 

presumption  in  favor  of  long  user 657 

acquiescence  in  exercise  of 659 

forfeiture  of,  what  constitutes 666 

by  non-user 667 

parties  to  proceedings 698 

municipal,  forfeiture  of  to  crown 679 

not  forfeited  in  this  country 680 

judgment  of  seizure  at  common  law 745 

of  corporation,  not  seized  in  proceedings  against  agent    .    .  753 

G. 

GLOUCESTER,  STATUTE  OF, 

provisions  of 594 

causes  of 595 

GOVERNOR, 

of  state,  when  information  lies  for 634 

presumption  in  favor  of  acts  of 684 

pleadings  in  quo  warranto  against 714 

I. 

INFORMATION  IN  QUO  WARRANTO, 

definition  of 591 

a  civil  proceeding SDl 
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INFORMATION  IN  QUO  WAKRANTO— CoM«ra«e(?. 

a  crown  remedy  in  England 593 

writ  of  quo  warranto,  when  superseded  by 599 

causes  for  displacing  ancient  writ 600 

lies  where  ancient  writ  would  have  lain 600 

abuse  of  remedy  by  Charles  II 601 

case  of  city  of  London 601 

formerly  a  prerogative  remedy 603 

eflFect  of  statute  of  Anne 603 

originally  a  criminal  proceeding ....  603 

now  a  civil  remedy 603 

does  not  create  rights 604 

does  not  prescribe  duties 604 

formerly  granted  freely 605 

now  rests  in  sound  discretion  of  court 605,  638 

discretion  exhausted  on  filing  of 606 

distinction  as  to  discretion  in  Alabama 607 

two  kinds  in  England 608 

generally  used   against  municipal  corporations  in  England  608 

confusion  of  terms  in  this  country 609 

generally  used  in  cases  of  public  officers  in  this  country  .     .  609 

synonymous  with  writ  of  quo  warranto  in  Wisconsin         .  610 

the  same  in  Florida  and  Colorado 611 

distinction  in  Missouri 612 

distinguished  in  Arkansas 613 

jurisdiction  conferred  by  constitution,  not  taken  away  by 

legislature 615 

courts  which  may  grant 616 

compared  with' injunction  and  mandamus 617 

not  allowed  where  other  remedy 617 

does  not  lie  for  official  misconduct 618 

when  a  bar  to  remedy  in  equity 619 

public  interest  necessary 620 

statute  of  limitations .         ...         ,     ,  631 

statutes  construed  as  remedial    ...         .....    ^    ,  622 

possession  and  user  of  oflice  necessary 627 

considerations  influencing  court  ' 628 

prosecutor  need  not  show  title 629 

distinction  between  office  and  employment 633  ' 

lies  for  governor  of  state 634 

lies  for  judicial  officers 635 

will  not  restrain  officers  from  acting 636 

against  military  officers 637 

only  lies  for  ineligibility  in  Alabama 640 

bars  relief  in  equity 641 

lies  for  office  in  private  corporation 653 
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INFORMATION  /N  QUO  WAEEANTO-C<jmiM«d. 

against  private  corporations,  parties  to 654 

user  of  corporate  ollico  must  be  shown       655,  650 

effect  of  on  action  at  law 66U 

can  not  altacli  charter  by  assailing  title  of 

officer 670 

against  municipal  corporations 678-696 

parties  to 697-709 

judgment  on , 74^761 

INJUNCTION, 

compared  with  quo  warranto 617 

INSURANCE  COMPANY, 

doing  banking  business 650 

INTEREST, 

degree  of  requisite 630 

of  private  relator,  against  private  corporation 698 

as  affected  by  statute 700 

against  municipal  corporation    ....    701 

J. 

JOINDER, 

of  parties,  under  statute  of  Anne 704 

JUDGES,   (See  Courts,  Judicial  Officeks.) 

of  territorial  courts 705 

JUDGMENT, 

of  ouster,  information  refused  where  can  not  be  given     .    .  644 

of  dissolution  in  Vermont 684 

against  municipal  officer,  effect  of 693 

of  ouster,  on  bad  plea 719 

principles  relating  to 745-761 

nature  of  at  common  law 745 

conclusive  effect  of 740 

distinction  between  original  writ  and  information  as  to   .    .  74C 

in  case  of  city  of  London    ...         740 

process  in  rendering  at  common  law 747 

of  ouster,  rendered  for  usurpation 747 

conclusive  effect  of 748 

a  bar  to  title  under  election  prior  to  infoimation  .  748 

may  be  good  in  part  and  bad  in  part 749 

neither  creates  nor  destroys  rights 750 

does  not  affect  functions  of  office 750 

costs  upon 751 

fine  for  usurpation 751,  752 

against  corporation 752,  753 

seizure  and  dissolution,  distinction  between    .    .  753 

corporation  ousted  of  particular  franchise    .    .    .  758 


728  INDEX. 

Section. 
JVOGUENT—CoJiiinued. 

not  dependent  on  assertion  of  right 754 

may  be  rendered  after  expiration  of  term    .    .    .  754 

corporate  property  not  seized 755 

state  may  waive  forfeiture 755 

effect  of  upon  officer '   .  756 

bars  mandamus  to  restoi-e 756 

does  not  declare  vacancy 757 

does  not  determine  relator's  right 757 

fine  in  addition  to,  discretionary 758 

not  reversed  for  want  of  leave  to  file  information  .  759 

rendered  on  overruling  demurrer 759 

given  notwithstanding  certificate  of  election  or 

commission ....  760 

refusal  to  allow  information,  when  a  final  judgment  .     .    .  761 

supersedeas 761 

JUDICIAL  OFFICERS, 

information  against 635 

JURY, 

trial  by,  refused  in  quo  warranto 613 

venue  in 740 

L. 

LIMITATIONS,  STATUTE  OF.     (See  Statutes.) 
LONDON, 

forfeiture  of  franchises 601 

M. 

MANDAMUS, 

compared  with  quo  warranto 617 

remedy  in,  bars  information 645 

to  swear  in,  effect  of  judgment  of  ouster 748 

to  restore,  barred  by  judgment  of  ouster 756 

MAYOR, 

acquiescence  in  irregular  election  of 686,  687 

information  not  granted  against,  to  test  charter 696 

judgment  of  ouster  against 747 

MILITIA, 

officer  of,  special  tribunal 617 

when  information  lies 637 

MINISTER, 

in  church,  information  refused 665 

MUNICIPAL  CORPORATIONS, 

forfeiture  of  charter  by  Charles  II.  and  James  II.   .    .    .  601,  679 

case  of  city  of  London 601,  679 

levy  of  tax  by,  not  prevented  by  information 618 


PAET    SECOND.  '?29 

Section. 
MUNICIPAL  CORPORATIONS— Conimw^d. 

information  generally  employed  against  in  England    .     .     .     678 

forfeiture  of  franchises,  formerly  allowed  in  England  .    .    .    679 

not  allowed  in  this  country    .    .    .    680 

effect  of  statute  of  Anne 681 

discretion  of  court  as  to  private  relator ,  682,  683 

considerations  influencing  court 682,  683 

judgment  of  dissolution  against  in  Vermont 684 

acquiescence  in  irregular  election,  effect  of 686,  687 

oificers  in,  information  for 685 

corporation  must  actually  be  in  existence  .    .    .    688 

incompatible  offices 688 

swearing  in  a  sufficient  user 68b 

judgment  of  ouster,  effect  of 693 

legislative  action  of,  not  questioned  by  information    .    .    .    689 

charter  of,  not  forfeited  because  of  illegal  ordinance   .     .    .    689 

performance  of  duty  by,  information  not  granted  for   .    .    .    690 

validity  of  subscriptions  by,  not  determined  by  information    690 

municipal  election,  when  information  allowed 691 

statute  of  limitations 693 

distinction  between  usurpation  of  office  and  franchise     .     .     694 

court  may  inquire  as  to  legal  existence  of 695 

clerk  of  municipal  board,  information  refused 695 

information  not  granted  against  officer  to  test  charter    .    .    696 

allowed  against  board  of  education 696  a 

burden  of  proof  rests  upon  respondents 696  6 

■when  private  citizen  competent  relator  against 701 

pleading  at  common  law 721 

costs  against  officers,  when  refused 742 

judgment  of  seizure  and  dissolution,  distinction  between    .    753 

N. 

NEW  TRIALS, 

allowed  as  in  civil  actions 741 

o. 

OATH  OF  OFFICE, 

effect  of  taking 637 

OFFICERS,    {See  Monicipal  Coeporations,  Peivatb  Cokpokatioks.) 

of  militia,  special  tribunal  for 617 

legality  of  action  of,  not  tested  in  quo  warranto    ....    618 

quo  warranto  against 628-646 

information  generally  used  in  this  country 623 

right  to  inquire  into,  inherent  in  people 624 

definition  of 625 

nature  of  in  England 626 
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Section. 

OFFICERS— Continued- 
tests  in  determining 626 

possession  and  user  necessary 627 

petty,  discretion  exercised 638 

considerations  influencing  court 638 

prosecutor  need  not  show  title 629 

how  far  title  of  relator  considered 639  a 

degree  of  interest  requisite 630 

effect  of  acquiescence  and  laches 631 

distinction  between,  and  employment 683 

effect  of  expiration  of  term 633 

effect  of  resignation 633 

governor  of  state,  when  information  lies  for 634 

judicial,  information  against 635 

not  prevented  from  acting 636 

military,  information  for 637 

return  of  canvassers  not  conclusive 638,  639 

effect  of  ballots 638 

certificate  of  election  not  conclusive 639  a 

effect  of  removal  from  office 639  b 

information  only  lies  for  ineligibility  in  Alabama    ....    640 
remedy  in  quo  warranto  a  bar  to  relief  in  equity  ....     641 

statutory  mode  of  contesting  elections    .         643 

act  of  forfeiture,  when  necessary 613 

change  of  county  by  legislation 643 

information  refused  where  judgment  of  ouster  can  cot  be 

given 644 

mandamus  a  bar  to  quo  warranto 64.') 

irregular  election,  acquiescence  in 646 

control    of    legislature   or  city  council  over  election  of 

members 646  a 

in  private  corporation,  information  lies  for 653 

in  municipal  corporations,  information  for 685 

pleadings  in  quo  warranto  against 713-718 

OUSTER.    (See  Judgment.) 

P. 

PARTIES, 

forfeiture  of  corporate  franchise 654 

acquiescence  of,   may  bar  relief 658,  659 

discretion  as  to  interfering  in  behalf  of  private  relator     682,  683 

principles  governing  as  to 697-709 

proceedings  instituted  in  name  of  state  or  public  prosecutor     697 

proceedings  against  private  corporations 698 

English  rule  as  to  corporations 699 

real  relator  may  be  private  citizen 700 
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Sectiok. 
PARTIES— Cr)«i!MiMC(f. 

interest  of  relator 700 

municipal  coi-poration,  interest  of  private  relator    ....  701 

the  English  doctrine 703 

proceedings  presumed  in  official  capacity  of  public  prosecutor  703 

joinder  of,   under  statute  of  Anne 704 

judges  of  territorial  courts 705 

against  private  corporations  in  Ohio 706 

leave  to  file  information,  distinction 707 

private  relators  not  allowed  in  Arkansas 708 

PLEADINGS, 

corporate  existence,  ■when  and  howpleaded 661-663 

resignation  of  directors,  not  a  good  plea 678 

principles  governing  710-730 

rules  of  pleading  in  civil  actions  generally  applicable    .    .  710 

criminal  nature  of  in  Illinois 711 

prosecutor  not  required  to  show  title 712 

title  must  be  shown  by  respondent 713 

concerning  offices,  allegations  as  to  usurpation 713 

allegations  as  to  disqualification    .    .    .  713 

governor  of  state 714 

double  pleadings,  English  practice    .    .  715 

demurrer  and  traverse  to  return    .    .    .  715 

doctrine  in  Ohio 715 

respondent  should  disclaim  or  justify    .  716 

substitution  of  pleas 717 

not  guilty  an  insufficient  plea    ....  718 

title  to  office,  how  pleaded 739 

pleading  by  corporation 718,  720 

matter  need  not  be  anticipated 719 

judgment  of  ouster  on  detective  plea 719 

municipal  office,  how  pleaded 721 

election,  how  pleaded 722 

time  of  usurpation • 723 

against  corporation;  requisites  of 724 

plea  of   not  guilty  and  disclaimer     .  735 

election  of  directors 736 

strictness  in  assigning  breach  of  con- 
dition        737 

averment  of  incorporation  sufficient    .  727 

plea  reqtiired  instead  of  answer 728 

demurrer,  carried  back  to  first  defect 738 

admits  facts  well  pleaded 729 

the  doctrine  in  Ohio '^30 

POSSESSION, 

of  office,  necessary  to  granting  of  information    ....  637 


732  INDEX. 

Eection. 
PRACTICE, 

rule  to  show  cause,  Low  granted 731 

requisites  of,  under  English  practice       ....  731 

procedure  in  various  states V31  a 

not  a  writ,  hut  a  rule  of  court 733 

hy  whom  served 733 

discrelion  as  to  granting 733 

opposed  hy  affidavits       733 

affidavits,  requisites  of 733 

positive  allegations  required 73j 

as  to  usurpation,  allowed  on  information  andhelief  734 

opposing,  read  in  support  of  rule 734 

in  opposition  to  rule  to  show  cause 738 

process  at  common  law        735 

appearance         730 

jurisdiction,  how  acquired 730 

amendments  liberally  allowed 737 

formal  objections  no  ground  for  motion  to  quash    ....  737 

default,  effect  of 739 

venue  in  jury  trials 740 

new  trials  allowed 741 

costs,  under  statute  of  Anne       743 

when  refused  against  municipal  officers 743 

in  New  York 74o 

second  application,  courts  averse  to 744 

PRESUMPTION, 

in  favor  of  long  user  of  corporate  franchise 657 

in  favor  of  proceedings  of  directors 671 

PRIVATE   CORPORATIONS, 

misconduct  of  affairs,  not  remedied  in  quo  warranto   .    .    .  61S 

information  refused  as  to  agents  of 632 

quo  warranto  against,  of  early  origin 647 

information  usual  remedy  against 647 

franchise  of,   definitiou       648 

courts  cautious  in  forfeiting 049,  654 

insurance  company  doing  banking  business 650 

non-performance  of  conditions  of  Incorporation   ....  651 

distinction  as  to  title  between  private  and  public  rights    .  653 

office  in,   information  lies  for       .    .         653 

private  citizen  not  entitled  to  information 654 

office  in,  possession  or  user  must  be  shown 655 

franchise  of  being,  user  necessary 656 

presumption  in  favor  of  long  user  of  franchise    ....  657 

acquiescence  of  corporator,  effect  of 658,  659,  668 

dissolution  of,  not  cognizable  in  equity 660 
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Section. 

PRIVATE  CORPORATIONS— Co!i*iftM«<?. 

use  of  name,  when  an  admission  of  corporate  existence    .  6Gi 

when  not 663,  662  a 

what  may  be  pleaded  in  defense 661 

pleading  hy  directors  of 663 

church,  information  lies  for  trustees  in 664 

does  not  lie  for  minister  in 665 

forfeiture,  what  constitutes  a 666 

hy  non-user 667 

when  burden  of  proof  rests  upon  state 667  a 

information  against,  not  granted  where  no  Injury  shown  .    .  66S 

not  granted  for  mistake  of  corporate  officers  .  668 

effect  of,  on  action  at  law 669 

can  not  attack  charter  by  assailing  title  of  otBcer  670 

servant  of,  information  not  allowed 670 

proceedings  of  directors,  presumed  correct 671 

clause  in  charter  against  dissolution 672 

plea  of  resignation  of  directors 673 

-effect  of  votes  offered  and  not  received 674 

title  to  defunct  office,  not  tried  against  successor     ....  675 

plea  of  disclaimer  and  not  guilty 676 

election  of  trustees,  not  determined  in  chancery      ....  677 

information  against  railway  company 677  a 

parties  to  proceedings  against 698,  706 

directors  of,  pleadings 715, 726 

pleading  by 718,720 

plea  of  charter  sufficient 720 

breach  of  condition,  strictness  in  pleading 727 

judgment  of  ouster  against 752 

property  of,  not  seized  under 755 

PROCESS.    {See  Pkactice.) 

PROHIBITION, 

definition  of 763 

its  object 763 

comparison  of,  with  injunction 763 

with  mandamus 763 

of  ancient  origin 764: 

employed  against  ecclesiastical  tribunals  in  England  .    .    .  764 

applicable  in  this  country 765 

only  issues  in  case  of  necessity 765 

not  a  writ  of  right 765 

a  preventive  rather  than  a  corrective  remedy 766 

only  operates  upon  particular  suit 766 

only  allowed  for  usurpation  of  power 767 

mistake  in  exercise  of  jurisdiction  no  ground  for    ...    .  767 

not  a  continuation  of  original  proceeding 768 
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Seoi'xoh. 
PROHIBITION— C«n«8.'»M«(Z. 

independent  of  original  suit 768 

a  civil  proceeding 768 

distinction  as  to  judicial  and  ministerial  duties  of  court  .    .  769 

not  granted  against  ministerial  functions 769 

only  granted  where  no  other  remedy  exists 770 

not  allowed  to  take  place  of  appeal 771 

irregularities  in  proceedings  of  court  no  ground  for     .    .    .  771 

not  employed  for  correction  of  errors 772 

not  allowed  to  take  place  of  writ  of  error  or  certiorari     .    .  772 
want  of  jurisdiction  should  be  first  pleaded  in  subordinate 

court 773 

not  granted  after  verdict  or  judgment,  unless  want  of  juris- 
diction apparent  on  record 774 

granted  at  any  time  for  want  of  jurisdiction  appai-ent      .     .  774 

must  be  court  or  person  to  whom  writ  may  be  addressed     .  775 

may  be  granted  against  courts  of  equity 776 

justices  and  petty  courts,  writ  granted  against 777 

but  not  where  their  decision  is  final     ....  777 

not  allowed  to  divide  matter  into  several  suits  .  778 

inconvenience  no  ground  for  writ 778 

referees  and  commissioners  to  fix  right  of  way 778  o 

Jiarties  to,  writ  issues  in  name  of  state  or  sovereign     .    .    .  779 

writ  granted  for  either  party  to  suit 779 

no  personal  interest  necessary 779 

intention  of  court  to  proceed  must  be  shown 780 

writ  not  perpetuated  where  return  shows  jurisdiction  prima 

facie 780 

granted  where  court  has  exceeded  its  powers 781 

confined  to  judicial  officers 782 

not  granted  against  collectors  of  taxes 782 

governor  of  state 783 

governed  by  common  law  in  absence  of  statute 784 

not  granted  against  board  of  county  officers 784 

courts  granting,  in  difi'erfent  states       785,  785  a 

Supreme  Court  of  United  States    ....  786 

circuit  courts  of  United  States 787 

removal  of  causes  787  a 

jurisdiction  must  be  decided  by  superior  and  not  inferior 

court 788 

proper  remedy  to  stay  proceedings  pending  appeal     .    .    .  789 

when  granted  against  writ  of  error  and  supersedeas     .    ,    .  790 

granted  to  protect  records  and  seal  of  superior  court  .    .    .  791 

when  refused  against  court  martial 793 

granted  against  probating  estate  of  deceased  Indian    .    .    .  793 

writ  of  error  on  refusal  of 794 
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Section. 

PROHIBITION— Ctfrairaue^Z. 

appeal  from  order  granting 794 

practice  and  procedure  in 795-804 

ancient  common-law  practice 795 

modern  common-law  practice 796 

declaration  and  fictitious  proceedings     .    .    .    797 

when  declaration  required 798 

damage  and  costs 799 

common-law  practice  still  applicable  .  .  .  800 
defects  cured  by  statute  in  England  ....  801 
declaration  dispensed  with  in  courts  of  last  resort  803 

rule  to  show  cause  required 803 

affidavits,  when  required 803 

demurrer  for  want  of  parties 803  a 

carried  back  to  first  defect  ....  803  a 

obedience  to  writ  required 804 

violation  punished  by  attachment  for  contempt  804 

PROOF.    {8e6  Btjrden  of  Pkoof.) 

PUBLIC  OFFICERS.    {Bee  Officbks.) 

Q. 

QUO  WARRANTO.    {See  Information  in  Quo  Wakkanto,  Writ 
OF  Quo  Warranto.) 

K. 

RAILROAD, 

oflBcers  of,  information  does  not  lie 633 

when  Information  lies  against 677  a 

subscriptions  to,  validity  not  determined  by  information     .     690 
statutory  and  common-law  causes  of  forfeiture  joined  against    724 

RA.TIFICATION, 

of  election,  when  an  estoppel 634 

REMEDY  AT  LAW, 

bars  relief  in  quo  warranto 617 

a  bar  to  information  for  forfeiture  of  corporate  franchise    .    649 

re;[oval, 

from  oflBce,  effect  of 639  6 

RESIGNATION, 

of  ofiicer,  effect  of 633 

s. 

SERVANT, 

of  corporation,  information  not  allowed 670 

SHERIFF, 

change  of  county  by  legislature 643 

approval  of  bond  of,  information  refused 645 
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Sectiok; 
SOLICITOE  GENERAL, 

official  capacity  of  presumed 703 

STATUTES, 

of  Gloucester,  6  Edward  I ■.    .    .    .  594 

causes  of 595 

eflfect  of 596 

of  18  Edward  1 597 

not  the  origin  of  quo  warranto    .    .* 598 

of  Anne,  effect  of 603,  681 

joinder  of  parties  under 704 

regulating  informations,  construed  as  remedial 623 

for  contesting   elections 624 

of  limitations,  criminal  statute  not  applicable 631 

against  municipal  corporations 693 

T. 

TAX, 

lev}'  of,  not  prevented  Ijy  information 618 

TAX  COLLECTOR, 

private  citizen  competent  relator  against 701 

TITLE, 

to  office,  determined  by  information  in  this  country   .    .    .  633 

right  to  determine,  inherent  in  people 634 

prosecutor  need  not  show 639,  713 

of  persons  other  than  respondent,  how  far  considered     .     .  639  a 
to  corporate  oiflce,  distinction  between  private  and  public 

rights 653 

TRUSTEES, 

of  corporation,   breaches  of  trust  by 618 

lea;ality  of  election 619 

to  close  bank,  not  officers 620 

of  church,  information  lies  for 664 

election  of,  not  determined  in  chancery 677 

TURNPIKE  COMPANY, 

Information  refused  for  trespass 649 

u. 

USER, 

of  ofSce,  necessary  to  granting  relief  in  quo  warranto    .    .  637 

of  corporate  office,  must  be  shown 655,  656 

Y. 

VENUE, 

in  trials  by  jury    .    .    .' 740 


PART    SECOK"D.  7?>7 

Section. 

w. 

WRIT  OF  QUO  WARRANTO, 

definition  of 593 

early  origin  of 593 

a  crown  remedy 593 

statute  of  Gloucester,  effect  on 504 

form  of      .... 594 

statute  of  18  Edward  1 597 

when  superseded  by  information 599 

causes  leading  to  disuse  of     .         600 

purely  a  civil  remedy         .    .         603 

frequently  confounded  with  information 609 

synonymous  with  information  in  Wisconsin 610 

the  same  in  Florida  and  Colorado       611 

distinction  in  Missouri            613 

distinguished  in  Arkansas 613 

trial  by  jury  not  allowed         613 

the  writ  in  Pennsylvania  and  New  York 614 

can  not  be  taken  away  by  legislature  when   conferred  by 

constitution    .     .     .  '       615 

courts  empowered  to  grant 616 

not  granted  where  remedy  by  mandamus 645 

against  corporations,  of  early  origin 647 

judgment  on,  nature  of 745 

conclusive  effect  of 746 

47 


